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GEORGE  B.  BURNHAM, 

recalled. 

Cross-Examination 
(Resumed) 

Mr.  Harrison:     Shall  we  proceed,  your  Honor? 

The  Court :     Yes,  go  right  ahead. 

Q.  (By  Mr.  Harrison) :  Mr.  Burnham,  when 
Court  adjourned  yesterday,  we  were  talking  about 
your  amended  complaint  in  the  suit  brought  in  Car- 
son City  before  the  District  Court  to  enjoin  the  en- 
forcement of  the  fraud  order,  you  recall  that,  do 
you  not?  A.     Yes. 

Q.  You  recall  also  the  fact,  do  you  not,  that  when 
you  filed  that  amended  complaint  you  had  attached 
to  it  several  exhibits?  A.     Yes. 

Mr.  Harrison:  I  have  now,  Mr.  Carr,  certain 
certified  copies  of  three  of  these  exhibits,  certified 
to  by  the  Clerk  of  the  District  Court  and  I  offer 
them  in  evidence. 

Mr,  Carr:     May  I  see  them? 

Mr.  Harrison:     Yes,  surely. 

Mr.  Carr :  This  is  one ;  they  are  not  all  three  to- 
gether. 

Mr.  Harrison:  I  offer  in  evidence,  if  the  Court 
please,  a  certified  copy,  certified  by  the  Clerk  of  the 
District  Court  for  the  District  of  Nevada  of  an 
exhibit  attached  to  the  amended  complaint  already 
introduced  in  evidence  in  this  case,  consisting  of  a 
letter  to  Mr.  Floyd  McEan  from  feurnham  Chemical 
Company  by  G.  B.  Burnham,  dated  October,  1923, 
and  I  offer  that  in  evidence  as  Defendants'  Exhibit 
next  in  order. 
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Mr.  Can-:     October  6— what  year?     [139] 
Mr.  Harrison :     1923. 
Mr.  Carr:     We  renew  our  objection. 
The  Court:     This  is  an  exhibit  to  the  complaint 
already  in  evidence? 

Mr.  Harrison :  Yes,  this  is  an  exhibit  to  the 
complaint  already  in  evidence,  your  Honor. 

The  Court:  Very  well,  I  will  overrule  the  ob- 
jection. 

(The  document  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit D.) 

Q.  (By  Mr.  Harrison) :  Now,  Mr.  Burnham, 
you  recall  the  fact  that  this  letter  which  I  now  show 
you  was  an  exhibit  to  the  amended  complaint  in 
that  suit,  do  you  not? 

A.  I  haven't  looked  over  the  letter  for  a  long 
time. 

Q.  Well,  it  is  so  certified  by  the  Clerk  of  the 
Court.  A.     All  right. 

Q.  I  will  ask  you  to  look  at  it  and  ask  you  if  it 
is  not  a  fact  that  that  is  a  copy  of  a  letter  which 
you  addressed  under  its  date  to  Mr.  McEan? 

A.  It  is  a  copy,  since  I  must  have  written  it, 
because  it  is  certified  to. 

Q.  And  you  did  write  it,  according  to  your  best 
recollection— that  is  the  original  of  that  letter  on 
its  date?  A.     Yes. 

Q.  Now,  this  letter  is  addressed  to  Mr.  Floyd 
McEan,  Post  OfiSice  Inspector,  at  Reno,  Nevada,  and 
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is  dated  October  6,  [140]  1923.     At  that  time  Mr. 
McEan  was  the  post  office  inspector  at  Reno,  Nev- 
ada, was  he  not?  A.     Yes. 

Q.  And  the  Burnham  Chemical  Company  at  that 
time  was  under  investigation  by  the  Post  Office,  was 
it  not?  A.     Yes. 

Mr.  Harrison :  I  will  read  two  paragraphs  of  the 
letter,  and  Mr.  Carr  can  read  anything  else  he 
wishes. 

I  am  calling  your  attention,  Mr.  Burnham,  to 
these  two  paragraphs : 

' '  However,  the  success  of  our  enterprise  is  not 
looked  upon  with  favor  by  our  potash  and  borax 
competitors.  Our  chief  competitor  who  is  said 
to  be  controlled  by  the  Borax  Consolidated  of 
London,  England,  would  be  seriously  affected 
should  we  produce  borax  at  $5  per  ton.  They 
have  therefore  taken  steps  to  hinder  our  devel- 
opment as  shown  by  the  3100-acre  reservoir  site 
for  Solar  Evaporation  Searles  Lake  brine, 
which  was  applied  for  by  the  San  Bernardino 
Borax  Mining  Company  and  protested  against 
to  the  Commissioner  of  the  General  Land  Office 
by  the  Federal  Lessees  at  Searles  Lake. 

"We  have  reason  to  believe  that  there  are 
unseen  forces  at  work  tending  to  hinder  the 
financing  of  our  enterprise  a^id  yet  we  believe 
the  cooperation  of  the  Government  in  assisting 
us  in  our  financing  is  a  matter  of  mutual  [141] 
interest." 
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(Testimony  of  George  B.  Burnham.) 

Now,  calling-  your  attention  to  this  particular  sen- 
tence: "The  success  of  our  enterprise  is  not  looked 
upon  with  favor  by  our  potash  and  borax  competi- 
tors"— I  will  ask  you  to  whom  you  intended  to 
refer  by  those  words,  ''our  potash  and  borax  com- 
petitors'"? 

A.  The  American  Trona  Company  and  the  Paci- 
fic Coast  Borax  Company,  and  possibly  some  other 
of  our  competitors. 

Q.  Well,  I  think  you  said  yesterday  that  the 
American  Trona  Company  was  the  former  name  of 
the  American  Potash  &  Chemical  Corporation ;  that 
is  correct,  is  it  not  ?  A.     Yes. 

Q.  In  the  next  sentence  you  say,  "Our  chief 
borax  competitor,  who  is  said  to  be  controlled  by 
the  "Borax  Consolidated  of  London,  England, 
would  be  seriously  affected". 

To  whom  did  you  refer  as  your  "chief  borax  com- 
petitor"? 

A.     Pacific  Coast  Borax  Company. 

Q.  In  referring  to  the  fact  that  "they  have  taken 
steps  to  hinder  our  development",  whom  were  you 
referring  to  as  "they",  the  persons  who  had  taken 
steps  to  hinder  your  development  ? 

A.  I  felt  there  was  ruthless  competition  going 
on. 

Q.  I  am  asking  you 

A.  Yes,  the  Pacific   Coast  Borax. 

Q.  The  Pacific  Coast  Borax  ?  A.     Yes. 
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Q.     Now,  then,  you  say  in  the  next  paragraph: 

"We  have  reason  to  believe  that  there  are  unseen 
forces  at  work  tending  to  hinder  the  financing  of 
our  enterprise". 

To  whom  did  you  refer  as  the  ''unseen  forces"? 

A.  I  don't  remember  what  I  had  in  mind  at  that 
time. 

Q.  Haven't  you  any  idea  at  the  present  time 
what  you  had  in  mind? 

A.  Well,  I  presumed  our  competitors  would  be 
one  of  the  unseen  forces. 

Q.  They  were  some  of  the  "unseen  forces,"  at 
least,  what  you  had  in  mind  when  you  wrote  that 
letter? 

A.  Yes,  in  normal  competition  one  would  natur- 
ally expect  your  competitors  would  not  want  to  see 
you  go  ahead. 

Q.  But  competitors  are  seen  forces,  ordinarily, 
are  they  not  ?    Are  they  not  ? 

A.  Yes,  of  course,  but  I  had  no  knowledge  that 
there  was  any  laws  being  violated  or  any  conspiracy 
whatsoever. 

Q.  But  you  considered  that  at  that  time  in  1923 
these  defendants,  the  Pacific  Coast  Borax  and  the 
American  Trona  were  trying  to  hinder  your  devel- 
opment, did  you  not? 

A.  I  am  not  sure  when  I  wrote  that  letter  just 
exactly  what  I  had  in  mind. 

Q.  You  are  not  sure  to  whom  you  referred  as  the 
"unseen  forces"? 
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Mr.  Carr:     He  did  not  say  that.     [143] 

Mr.  Harrison:  Well,  I  will  withdraw  that  ques- 
tion. 

Q.  Are  yon  sure,  or  reasonably  sure  at  the  pres- 
ent time  what  you  had  in  mind  when  you  referred 
to  those  * '  unseen  forces ' '  ? 

A.  I  had  no  doubt  in  mmd  that  one  of  the  "un- 
seen forces"  was  no  doubt  our  competitors. 

Mr.  Harrison :  We  offer  in  evidence  a  copy  of  a 
letter  of  October  22,  Mr.  Carr.  Have  you  seen 
that? 

Mr.  Carr:     Let  me  see  that. 

Q.  (By  Mr.  Harrison) :  Referring  again  to 
that  matter  of  the  "unseen  forces,"  you  had  at  that 
time  what  other  miseeii  forces  in  mind  than  the 
Pacific  Coast  Borax  and  the  American  Trona  Com- 
pany? A.     I  don't  remember. 

Q.  Did  you  testify  in  your  deposition  that  you 
made  some  reference  to  the  "Blue  Sky  Commis- 
sioner"? 

A.  Some  of  the  states  did  not  like  the  idea  of 
our  mailing  literature  into  their  states,  and  there- 
fore they  were  protesting  our  mailing  or  soliciting 
the  sale  of  our  stock  in  their  states  by  mail. 

Q.     Where  was  your  company  organized? 

A.     In  Nevada. 

Q.     Where  did  you  live?  A.     In  Nevada. 

Q.     And  where  was  your  property  located? 

A.     On  the  California  desert.  [144] 

Mr.  Harrison:  I  offer  this  letter  of  October  22, 
this  letter  to  Mr.  McEan  which  is  also  exhibit 
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Mr.  Garr:  Same  objection  as  made  to  the  pre- 
vious offers  on  all  phases. 

The  Court:     Same  ruling. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit E.) 

Q.  (By  Mr.  Harrison)  :  Mr.  Burnham,  this  let- 
ter of  October  22,  1923,  which  the  Clerk  has  just 
marked  as  Defendants'  Exhibit  E,  and  which  was 
an  exhibit  to  your  amended  complaint  in  the  suit 
in  Nevada,  was  mailed  about  its  date  to  Mr.  McEan, 
was  it  not? 

A.  Yes,  since  this  is  a  certified  copy  of  the  docu- 
ments that  accompanied  the  amended  complaint  in 
the  Post  Office. 

Mr.  Carr:  What  was  that?  I  can't  hear  you, 
Mr.  Burnham. 

The  Witness:  A.  This  seems  to  me,  as  far  as  I 
can  tell,  a  copy  of  my  letter. 

Q.  (By  Mr.  Harrison)  :  And  you  signed  the 
letter? 

A.     I  must  have. 

Q.  And  then  also  at  the  date  of  that  letter  the 
Post  Office  investigation  was  in  progress? 

A.    Yes. 

Mr.  Harrison:  I  will  read  one  paragraph  only 
from  this  letter. 

Q.  By  the  way,  this  letter  followed  an  inquiry 
from  Mr.  McEan  [145]  the  Post  Office  Inspector, 
for  a  list  of  your  stockholders,  did  it  not? 

A.     I  don't  remember. 
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(Testimony  of  George  B.  Buriiham.) 
Q.     Well,  will  you  just  glance  at  it? 
A.     Yes,  I  see  it  does. 

Mr.  Harrison:  Now,  I  will  read  this  paragraph 
and  Mr.  Carr  can  read  anything  else  he  wishes: 

''Owing,  however,  to  the  present  active  op- 
position of  parties  mterested  in  preventing  us 
from  succeeding  with  our  enterprise,  we  hesi- 
tate at  this  time  to  furnish  anyone  other  than 
the  Department  of  the  Interior  with  a  list  of 
our  stockholders." 

Who  were  the  parties  interested  in  preventing 
you  from  succeeding,  that  you  referred  to  in  that 
letterl 

A.  I  presume  that  one  of  them  would  be  our 
competitors. 

Q.  The  American  Trona  Company  and  the  Pa- 
cific Coast  Borax  Company? 

A.     Possibly  one  or  possibly  the  other. 

Mr.  Carr:  May  I  have  a  stipulation  or  an  order 
that  my  objection  goes  to  all  this  line  of  question- 
ing in  reference  to  the  mail  fraud,  your  Honor? 

The  Court:  I  don't  know  what  you  mean  by 
that. 

Mr.  Carr:  Well,  I  will  object  individually  and 
separately,  then,  if  your  Honor  please. 

The  Court :  You  made  an  objection  to  the  intro- 
duction of  [146]  this  letter  and  I  overruled  it.  I 
think  that  would  cover  what  you  have  in  mind.  I 
don't  want  to  rule  in  the  dark. 
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Mr.  Carr:  Very  well,  I  will  make  my  objections 
separately. 

The  Court:  I  think  it  would  be  better  if  you 
have  something  special  in  mind. 

Mr.  Carr:  Very  well,  I  will  do  so.  I  just  didn't 
want  to  keep  jumping  up  here  and  making  objec- 
tions. 

Q.  (By  Mr.  Harrison)  :  Now,  you  refer  in  this 
letter,  Mr.  Burnham,  to  the  "present  active  opposi- 
tion of  these  parties."  What  led  you  to  believe, 
or  what  had  occurred  that  led  you  to  believe  that 
these  parties  were  actively  opposing  you  at  that 
time?  What  had  they  done  to  lead  you  to  believe 
that? 

A.  Well,  I  had  heard  through  hearsay  that 
American  Potash  &  Chemical  Company  had  ridi- 
culed our  process. 

Q.    Had  what? 

A.     Had  ridiculed  our  process. 

Q.     Had  ridiculed  your  process  ? 

A.  Yes,  but  I  presumed  that  was  just  normal 
competition  or  what  you  might  call  a  little  ruthless 
competition. 

Q.  Didn't  you  know  also  and  didn't  you  have 
in  mind  when  you  wrote  these  letters  that  you  had 
been  discharged  by  the  Pacific  Coast  Borax  Com- 
pany some  years  before?  A.     Yes. 

Q.  Didn't  you,  when  you  were  discharged,  feel 
bitter  about  that?  [147] 

A.     Yes,  I  was  very  much  disappointed  about  it. 
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Q.  Did  you  feel  they  had  broken  faith  and  they 
had  broken  an  agreement  with  you? 

A.  Yes,  I  felt  they  were  going  to  finance  my 
lease  at  Searles  Lake,  but  they  wouldn't  do  it. 

Q.  You  had  felt  they  had  broken  faith  with  you 
and  were  untrustworthy  because  they  had  broken 
what  you  believe  was  an  engagement  to  finance  you, 
is  that  correct? 

A.  But  they  were  willing  to  enter  into  an  agree- 
ment to  square  things  up  and  that  was  agreeable 
to  me  and  so  that  was  all  taken  care  of  and  settled. 

Q.  Did  you  feel  dissatisfied  after  that  time  in 
the  early  20 's  when  they  refused  to  finance  you? 

A.  As  long  as  they  returned  to  me  my  process 
I  was  satisfied. 

Q.  So  you  felt  perfectly  satisfied  about  that,  did 
you? 

A.     I  was  satisfied 

Q.     After  they  had 


Mr.  Carr:     Let  him  finish. 

Mr.  Harrison:     Excuse  me. 

Q.     Go  ahead,  Mr.  Burnham:  have  you  finished? 

A.  After  I  had  got  released  from  them  and  they 
had  returned  to  me  my  patented  process  and  I  was 
free  to  go  ahead  and  seek  capital  to  go  ahead  and 
develop  my  lease, — I  was  satisfied. 

Q.  I  will  ask  you  if  you  testified  on  your  deposi- 
tion as  follows:  (addressing  Mr.  Carr:)  This  is  on 
Page  133,  Line  15,  [148]  Mr.  Carr: 

"Q.     How  long  did  you  continue  to  feel  bit- 
ter about  it" 
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That  was  "bitter"  about  your  being  discharged 
by  the  Pacific  Coast  Borax  Company. 

Mr.   Carr:     There  is  no  such  evidence. 

Mr.  Harrison:     He  so  stated  this  morning. 

Mr.  Carr:  Pardon  me,  you  asked  him  and  there 
is  no  such  evidence. 

The  Court:  Let's  not  argue,  gentlemen.  If  there 
is  an  objection,  state  it,  and  I  will  rule. 

Mr.  Carr:  We  object  on  the  ground  there  is  no 
such  evidence. 

Mr.  Harrison :  I  will  withdraw  the  question  and 
put  it  in  this  form: 

Q.  Did  you  testify  as  follows  on  your  deposi- 
tion: 

"Q.  How  long  did  you  continue  to  feel  bit- 
ter about  if? 

"A.  Well,  until  they  returned — until  they 
gave  me  an  absolute  cancellation  of  the  agree- 
ment and  returned  to  me  my  process. 

'*Q.     When  was  that? 

"A.  About  the  fall  of  1919,  or  perhaps  it 
was  in  1920. 

"Q.  Well,  then,  how  does  it  happen  that 
in  1933 " 

Mr.    Carr:     "1923." 

Mr.  Harrison:  Yes.  "How  does  it  happen  that 
in  1923  you  considered  that  an  act  of  opposition 
when  they  had  already  [149]  recognized  your 
rights  ? 
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"A.  Under  our  agreement  they  were  to 
spend  money  to  develop  our  process — ^my 
process,  excuse  me,  and  it  was  our  understand- 
ing they  would  finance  my  lease  at  Searles  Lake, 
but  they  refused  to  go  ahead  with  my  agree- 
ment and  I  had  to  finance  the  lease  myself." 

Q,     Did  you  so  testify?  A.    Yes. 

Q.  Did  you  also  testify  as  follows  immediately 
after  that: 

"Q.  And  so  when  you  got  the  letter  referred 
to  already,  you  felt  strongly  that  these  com- 
petitors would  do  anything  they  could  to  pre- 
vent the  success  of  your  company? 

"A.  I  felt  that  the  competitors  were  trying 
to  prevent  me  from  going  ahead,  but  I  had  no 
knowledge  of,  or  no  definite  information  on 
the  matter." 

Did  you  so  testify? 

A.     Yes. 

Q.     And  that  was  the  truth? 

A.  Yes,  I  realized  that  there  was  competition — 
keen  and  severe  competition. 

Q.  As  a  matter  of  fact,  didn't  you  in  the 
amended  complaint,  Mr.  Burnham,  complain  of  the 
acts  of  the  Pacific  Coast  Borax  Company  with  re- 
spect to  the  financing  and  the  alleged  breach  of 
agreement  in  1919? 

Mr.  Carr:     Show  him  the  complaint.  [150] 

Mr.  Harrison:     Yes,  sir. 
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Q.     I  will  call  your  attention  to  Page  76  of  the 
amended  complaint  reading  as  follows : 

"On  August  25,  1919,  the  Pacific  Coast 
Borax  Company  and  the  Solvay  Process  Com- 
pany unlawfully  terminated  the  employment 
of  Mr.  Burnham,  as  hereinbefore  stated;  but 
thereafter  unlawfully  claimed  and  asserted  the 
right  to  retain  all  of  the  privileges  of  said  con- 
tracts, including  the  right  to  use  the  Burnham 
Solar  Process  and  the  restriction  upon  the 
right  of  Mr.  Burnham  concerning  the  develop- 
ment of  his  lease  from  the  Government." 

Mr.  Carr:     What  page  and  what  line? 

Mr.  Harrison:     That  is  Page  76. 

Mr.  Carr:     What  line? 

Mr.  Harrison:     Beginning  at  Line  3. 

"They  refused  to  extend  financial  aid  to  Mr. 
Burnham  to  develop  his  lease,  or  his  process, 
and  at  the  same  time  precluded  him  from  se- 
curing financial  assistance  elsewhere.  The  con- 
troversy between  the  parties  was  adjusted  in 
March,  1920,  all  of  Mr.  Burnham 's  rights  re- 
stored and  all  asserted  rights  released,  by  the 
Pacific  Coast  Borax  Company  and  the  Solvay 
Process  Company,  as  hereinbefore  stated." 

Q.     You  recall  that  you  made  that  charge  in  the 
amended  complaint,  do  you  not,^  Mr.  Burnham  ? 
A.    Yes.  [151] 
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Mr.  Harrison:  I  now  offer  in  evidence  a  letter 
of  October  12,  1923.  While  Mr.  Carr  is  looking  at 
that,  may  I  see  those  last  exhibits,  Mr.  Clerk? 

The  Clerk:     Yes. 

Q.  (By  Mr.  Harrison)  :  Do  you  recall  on  your 
deposition,  Mr.  Burnham,  you  were  asked  some 
questions  about  these  letters'? 

A.     I  don't  recall.   What  page  in  the  deposition? 

Mr.  Harrison:     Page  131,  if  you  have  it  there. 

Mr.  Carr:  You'd  better  take  your  de^Dosition 
and  look  at  it,  Mr.  Burnham — your  copy  of  it. 

The   Witness:     131? 

Mr.  Harrison:     Yes. 

The  Witness :     Yes,  I  have  it  here. 

Mr.  Harrison:  I  will  ask  you  if  you  testified  on 
February  25  of  this  year  with  respect  to  these  let- 
ters as  follows,  referring  to  the  language  of  these 
letters : 

''Q.     By  'competitors'  you  again  mean  the 
American  Potash  &  Chemical  Company  and  the 
Pacific  Coast  Borax  Company? 
"A.     Yes. 

"Q.     And  their  associate  companies. 
"A.     And  their  associate  companies,  yes. 
''Q.     All  of  the  people  whom  you  have  sued 
as  defendants  in  the  present  action? 
"A.    Yes. 

"Q.     All  of  these  corporations?  [152] 
"A.     Yes. 

"Q.     You  state  here  that  there  was  active  op- 
position by  your  competitors  and  you  state  that 
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in  an  affirmative  manner.  You  actively  believed 
then  that  your  competitors  were  so  trying  to 
injure  you  that  you  were  taking  precautions 
that  the  list  of  your  stocldiolders  should  remain 
confidential,  is  that  correct? 

"A.  Well,  at  no  time  did  we  have  any  con- 
crete information  that  they  were  injuring  us. 

"Q.  But  your  belief  and  suspicion  on  that 
was  of  long  standing'? 

"A.  It  was  strong  enough  to  prevent  us  from 
giving  our  stockholders'  lists  to  anybody. 

*'Q.  And  that  suspicion  and  belief  went 
back  to  these  dates  in  1923"? 

"A.  Yes,  but  with  no  absolute  Ivuowledge  on 
the  subject." 

You  so  testified,  did  you  not  ?  A.     Yes. 

Q.     And  that  was  the  truth?  A.     Yes. 

Mr.  Harrison:  We  oft'er  in  evidence  this  letter 
of  October  12,  1923. 

Mr.  Carr :     Same  objection,  if  your  Honor  please. 

The  Court:     Same  ruling. 

Mr.  Carr:  It  was  the  letter  also  attached  to  the 
amended  complaint?  [153] 

Mr.  Harrison:     Yes,  it  is. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  F.)  [15I-A] 

Q.  This  is  a  letter  of  October  12,  1923  to  Mr. 
Thomas  Varlev.  Who  was  Mr.  Varley? 
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A.  Mr.  Varley  was  with  the  United  States  Bu- 
reau of  IVIines  in  Salt  Lake  City. 

Q.  He  had  been  delegated,  had  he  not,  in  connec- 
tion with  the  investigation  by  the  Post  Office  that 
was  being  carried  on  in  1923? 

A.  He  was  appointed  by  the  Department  of  the 
Interior  to  make  the  investigation. 

Q.     For  the  Post  Office  Department. 

A.    Yes. 

Q.     You  signed  that  letter  and  sent  it  on  ? 

A,  Without  reading  it  over,  I  noticed  it  is  certi- 
fied to  by  the  clerk,  and  therefore  it  must  be  a  true 
copy  of  my  letter. 

Q.  I  call  your  attention  to  this  paragraph  in  the 
letter  to  Mr.  Varley : 

"Our  potash  and  borax  competitors  do  not 
look  with  favor  upon  the  position  of  our  mak- 
ing 23otash  and  borax  at  such  a  low  figure.  In 
fact,  we  have  reason  to  believe  that  there  are 
influences  apparently  at  work  against  the  de- 
velopment of  these  Government  borax  and  pot- 
ash deposits  at  Searles  Lake,  which  make  it 
exceedingly  difficult  to  finance  our  enterprise." 

By  "our  potash  and  borax  competitors"  you  refer 
to  these  defendants,  did  you  not  ?  [154] 

A.  I  presume  I  had  them  as  some  of  the  people 
I  had  in  mind,  yes. 

Q.  Whom  else  did  you  have  in  mind  except  these 
defendants  at  that  time  ? 

A.     There  were  other  producers  on  Searles  Lake. 
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Q.  Did  you  have  in  mind  that  any  other  competi- 
tors were  actively  doing  anything  to  injure  you? 

A.     No,  I  had  no  knowledge  on  the  subject  at  all. 

Q.  Did  you  suspect  that  anybody  else  was  doing 
anything  to  injure  you? 

A.     Sometimes  I  wondered. 

Q.  What  other  competitor  did  you  suspect  was 
doing  anything  to  injure  you? 

A.  It  might  have  been  the  West  End  Chemical 
Corporation. 

Q.  Did  you  suspect  that  the  West  End  Chemical 
Corporation  had  ever  exerted  any  influence  against 
you? 

A.     I  had  no  knowledge  that  they  had. 

Q.     Did  you  ever  suspect  that  they  had  ? 

A.     I  wondered  sometimes  but  what  they  might. 

Q.  Did  you  ever  make  any  charges  such  as  you 
made  against  these  defendants  that  the  West  End 
Chemical  Corporation  had  used  its  influence  with 
the  Government  against  you? 

A.  Well,  West  End  Chemical  Comjoany  and  our- 
selves had  a  quarrel  one  time. 

Q.     I  am  not  asking  you  that,  Mr.  Burnham. 

Mr.  Carr:     That  is  in  answer  to  the  question. 

The  Court:  The  answer  is  not  responsive.  Read 
the  question. 

(Question  read.) 

A.  Did  I  make  any  charge?  I^o,  I  don't  think  I 
have  ever  charged  them  with  influencing  the  Gov- 
ernment against  me. 
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Q.  (By  Mr.  Harrison)  :  But  you  did  charge 
these  defendants  in  so  influencing  the  Government 
in  your  amended  complaint,  did  you  not  ? 

The  Court:     Doesn't  that  speak  for  itself? 

Mr.  Harrison:  It  appears  from  the  complaint, 
if  the  Court  please. 

Q.     In  the  last  sentence  in  this  paragraph  you 

say, 

"We  have  reason  to  believe  that  there  are 
influences  apparently  at  work  against  the  de- 
velopment of  these  Government  borax  and 
potash  deposits  at  Searles  Lake." 

What  influences  did  you  have  in  mind  when  you 
made  that  statement  away  back  in  1923  ? 

A.     I  don't  remember. 

Q.  The  West  End  Chemical  Company  was  not 
interested  in  preventing  the  development  of  borax 
and  potash  deposits  at  Searles  Lake,  was  it  1 

A.  They  didn't  like  any  more  comj)etitors  to 
come  into  the  fleld. 

Q.  But  they  were  not  interested  in  preventing 
the  development  of  borax  and  potash  from  Searles 
Lake;  they  were  themselves  in  [156]  that  business 
of  developing  borax  and  potash  at  Searles  Lake, 
were  they  not  ? 

Mr.  Carr:  We  object  to  that  as  argmnentative, 
in  the  first  place,  as  to  what  they  were  interested  in. 
It  is  argumentative  and  immaterial. 

The  Court:     I  will  overrule  the  objection. 
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The  Witness:  They  were  competitors,  too,  raid 
naturally  there  was  considerable  competition. 

Q.  (By  Mr,  Harrison)  :  I  am  asking  yon  this, 
Mr.  Burnham:  Isn't  it  a  fact  that  the  West  End 
Chemical  Company  were  themselves  producing 
potash  and  borax  from  Searles  Lake? 

A.     They  were  producing  borax,  not  potash. 

Q.     Borax  from  Searles  Lake? 

A.     Yes. 

Q.  And  the  Pacific  Coast  Borax  Company  was 
not  producing  borax  from  Searles  Lake,  was  it? 

A.     They  had  property  at  Searles  Lake. 

Q.     I  am  asking  you 

A.     No,  they  hadn't  yet. 

Q.     They  never  did? 

A.     They  made  some  borax,  yes. 

Q.     They  were  not  at  that  time  producing  ? 

A.     Not  at  that  particular  time. 

Q.  They  were  producing  only  from  their  mines, 
were  they  not  ?  A.     Yes. 

A.  And  the  West  End  Chemical  Company,  on 
the  other  hand,  was  a  [157]  company  tliat  was  de- 
veloping borax  at  Searles  Lake,  isn't  that  true? 

A.     Yes. 

Q.  Now,  as  a  matter  of  fact,  I  will  ask  you  to 
turn  to  your  deposition,  Mr.  Burnham,  at  page  134 
of  that  deposition: 

"Q.     I  call  your  attentions  to  the  last  para- 
graph of  the  first  page  of  that  letter " 

Mr.  Carr:     The  letter  to  Varley. 
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Mr.  Harrison:  Yes,  which  had  been  marked  by 
another  nimiber  in  the  deposition,  and  then  there 
is  quoted,  "Our  potash  and  borax  competitors " 

"I  will  interrupt  there,  and  ask  you  if  those 
were  the  American  Potash  &  Chemical  Corpo- 
ration, the  Pacific  Coast  Borax  Company,  and 
their  associated  companies — is  that  correct? 

A.  I  presume  I  had  them  in  mind  at  the 
time. 

Q.  You  had  no  other  competitors  at  that 
time,  did  you  ? 

A.  Well,  yes,  there  were  other  competitors. 
There  was  the  West  End  Chemical  Company. 

Q.     In  1923? 

A.  Yes:  I  think  thej^  were  producing  in 
1923. 

Mr.  Carr:     Who  was  that? 

A.     The  West  End  Chemical  Company. 

Q.  (By  Mr.  Lasky) :  But  the  ones  you 
were  referring  to  here  were  the  ones  I  men- 
tioned— the  American  Potash  &  [158]  Chem- 
ical Company  and  the  Pacific  Coast  Borax 
Company,  and  their  associated  companies? 

A.     Yes." 

Did  you  so  testify  on  your  deposition  ? 

A.  That  is  what  I  testified.  I  am  not  sure  that 
I  knew  what  the  original  question  was. 

Mr.  Harrison:  I  ask,  if  the  Court  please,  that 
the  witness  be  directed  to  respond  to  the  question. 

The  Court:     He  already  answered  that  he  did. 
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Mr.  Carr:  If  there  is  any  explanation  to  make, 
may  he  make  it,  your  Honor? 

Mr.  Harrison:  I  suggest  that  that  may  ])e  made 
on  redirect  examination. 

The  Court:  Does  the  witness  wish  to  correct  his 
answer  1 

Mr.  Carr:  No,  but  the  witness  always  has  a 
right  to  explain  his  answer. 

The  Court :  I  do  not  see  that  a  question  that  asks 
whether  a  man  testified  to  anything  requires  an 
explanation.  Either  he  did  or  he  did  not.  The  wit- 
ness has  answered. 

Q.  (By  Mr.  Harrison) :  Will  you  produce  your 
diary  for  August,  1925?  August,  1925  was  two 
months  after  the  Post  Office  Fraud  Order,  was  it 
not,  Mr.  Burnham?  A.     Yes. 

Q.  Do  you  have  an  entry  there  for  August  23, 
1925,  referring  to  the  Borax  Trust,  or  referring  to 
any  editorials  in  scientific  magazines?  [159] 

A.     This  is  August  23rd,  you  say  ? 


1925,  Yes.  A.     Yes,  I  have  one  here. 

Will  you  read  that,  please,  to  the  jury? 
There  are  two.   Which  one? 
May  I  seem  them? 
Is  that  the  one  you  have  in  mind? 
I  would  like  that,  and  I  would  like  whatever 
else  there  is  on  it. 

A.     This  is  a  quotation:  ~^ 

"In  the  interest  of  public  welfare  he  should 
be  exposed  and  his  promotion  suppressed.    It 
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matters  not  whether  he  is  merely  incompetent 
and  clehided  or  whether  he  has  operated  with 
fraudulent  intent.  The  consequences  to  indus- 
try and  the  profession  are  alike  disastrous." 

The  next  one"? 

Q.     Is  that  the  finish  of  the  quotation  ? 

A.     That  is  the  finish  of  the  quotation,  yes. 

Q.  To  whom  did  you  consider  that  that  referred 
when  you  copied  the  quotation? 

A.  I  considered  it  referred  to  me,  but  I  am 
not  sure  that  I  had  definite  proof  that  it  referred 
to  me. 

Q.     What  other  entry  have  you? 

A.     "Chem.  &  Met.,  November  24,  1944."  [160] 

Mr.  Carr :    What  was  the  date,  Mr,  Burnham  ? 

The  Witness :    November  24,  1924. 

Q.  (By  Mr.  Harrison)  :  All  right.  Will  you 
read? 

A.      Page  805. 

"It  is  our  duty  to  discourage  questionable 
methods  of  promotion." 

Q.  Both  of  those  were  quotations  from  a  chem- 
ical journal? 

A.  The  second  one  definitely  is.  Probably  the 
first  one  was  also. 

Q.  Have  you  an  entry  there  with  respect  to  the 
Borax  Trust  in  connection  with  that  advertisement 
or  that  statement?  A.     No. 

Q.  Haven't  you  an  entry  on  August  23rd  to  the 
effect  that  Borax  Trust  has  been  advertising  with 
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them'?     I  may  have  the  date  wrong,  but  yon  pro- 
duced that  on  the  deposition. 

A.  This  might  be  the  one  you  refer  to.  It  was 
written  with  hard  pencil.     It  is  hard  to  see. 

Q.  Yes,  that  is  it.  Under  what  date  does  that 
appear  ? 

A.     That  is  a  few  pages  after  August  23,  1925. 
Q.     And  the  entry  was  made  then  in  the  latter 
part  of  1925  surely,  was  it  not? 

A.     Probably  the   latter   part   of   August,    1925. 
Q.     1925?  A.     Yes. 

Q.  Will  you  read  to  the  jury  just  what  appears 
there?  [161] 

A.  "See  Hawley  in  L.  A.  Real — R-e-a-1 — 
I  am  si^elling  a  word — Chem.  &  Met.  cost  more 
to  print  and  publish  sub  price  would  ])ay  for 
and  final  sn,"  is  the  next  two  letters,  "based 
on  adv.  Borax  Tr  been,"  is  the  next  word, 
"Adv." 

Q.  If  you  will  pause  just  a  moment,  the  entry  is, 
"Borax  Tr  been  adv  with  them."  What  was  the 
Tr  an  abbreviation  for? 

A.  I  presume  that  was  an  abbreviation  for 
"Trust." 

Q.     And  what  was  the  abbreviation  of  "adv"  for? 

A.     Advertising. 

Q.  So  you  intended  to  make  the  entry,  "The 
Borax  Trust  has  been  advertising  with  them,"  is 
that  correct  ? 

A.  That  is  apparently  what  this  sentence  is  sup- 
posed to  mean. 
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Q.  What  did  you  mean  by  "them"?  The  chem- 
ical journals  to  which  you  referred? 

A.     These  are  not  my  ideas. 

Q.     But  you  wrote  them,  didn't  you? 

A.     Yes,  but  it  was  dictated. 

Q.    Who  dictated  it?  A.    An  attorney. 

Q.     What  attorney?  A.     Mr.  Cruzan. 

Q.     He  was  your  attorney  at  that  time? 

A.     He  was  one  of  our  attorneys. 

Q.  Did  he  inform  you  that  the  Borax  Trust  had 
been  advertising  [162]  in  this  chemical  journal? 

A.  He  had  in  mind  writing  a  letter  to  somebody, 
and  he  said,  ''Now,  let's  write  this  letter  this  way. 
You  put  it  down."  He  dictated  it  and  I  began  to 
write  down  his  thoughts. 

Q.  Did  he  tell  you  as  a  fact  that  the  Borax  Trust 
had  been  writing  those  chemical  journals? 

A.     He  was  writing  that,  I  said. 

Q.  Did  you  believe  what  3'ou  wrote  down  there, 
that  the  Borax  Trust  had  been  advertising  with 
these  people? 

A.     I  didn't  know  whether  they  had  or  had  not. 

Q.     You  had  no  idea? 

A.  I  presume  Mr.  Cruzan  had.  He  was  writing 
the  letter,  not  I. 

Q.  Did  you  believe  Mr.  Cruzan 's  statement  that 
the  Borax  Trust  had  been  advertising  with  these 
chemical  journals  at  that  time? 

Mr.  Carr :  I  object  to  that,  your  Honor.  That  is 
going  afield.  It  is  incompetent,  irrelevant,  and  im- 
material when  he  believed  these  people. 

The  Court:     I  will  overrule  the  objection. 
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Q.  (By  Mr.  Harrison) :  Will  you  answer  the 
question?  A.     Will  you  ask  it  again? 

(Question  read.) 

A.     Well,  I  assume  that  Mr.  Cruzan  knew. 

Q.     And  therefore  you  believed  him? 

Mr.  Carr:  That  is  argumentative,  and  we  object 
to  that,  if  your  Honor  please.  It  makes  no  differ- 
ence whether  he  believed  [163]  it  or  not.  That  has 
nothing  to  do  with  the  establishment  of  any  knowl- 
edge of  a  trust.  That  has  nothing  to  do  with  it  at 
all. 

The  Court:     I  will  overrule  the  objection. 

The  Court :    Read  the  question. 

(Question  read.) 

Q.  (By  Mr.  Harrison)  :  That  is,  you  believed 
Mr.  Cruzan? 

Mr.  Carr:  We  renew  our  objection  to  that  ques- 
tion. 

A.  I  might  have  seen  some  advertisements,  my- 
self, in  the  papers.    I  don't  recall,  though. 

Q.  (By  Mr.  Harrison)  :  Mr.  Burnham,  I  do  not 
like  to  repeat  a  question,  but  I  have  asked  you  two 
or  three  times  did  you  believe  the  statement  you 
wrote  in  your  diary  at  that  time  that  the  Borax 
Trust  was  advertising  with  these  chemical  journals  1 

A.     I  presume  I  did,  yes. 

Q.  What  did  you  mean  by  the^Borax  Trust  when 
you  wrote  it  down  in  your  memorandum  ? 

A.  Well,  it  was  Mr.  Cruzan  who  used  the  words. 
I  didn't  use  them. 
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Q.  How  did  you  understand  tliose  words  when 
you  wi'ote  them  in  your  diary,  Mr.  Burnham  ? 

Mr.  Carr:  We  renew  our  objection,  if  your 
Honor  please.  Wait  a  minute,  Mr.  Burnham,  until 
I  can  make  my  objection. 

The  Court:    The  objection  is  overruled.  [164] 

A.  Well,  that  was  the  colloquial  expression  of 
the  two  English-owned  companies.  That  colloquial 
expression  applied  to  the  two  English-owned  com- 
panies who  dominated  the  borax  industry. 

Q.  (By  Mr.  Harrison)  :  And  they  were  the  two 
defendants  in  this  case,  were  they  not? 

A.     Yes. 

Q.  And  when  you  used  the  term  "Borax  Trust" 
you  meant  the  American  Potash  &  Chemical  Cor- 
poration and  the  Pacific  Coast  Borax  Company,  did 
you  not? 

A.     That  was  what  Mr.  Cruzan  meant. 

Q.  And  that  is  what  you  meant  when  you  used 
the  term,  too,  did  you  not  ?  A.     Yes. 

Mr.  Carr:    He  did  not  use  the  term. 

Mr.  Harrison:     He  did  on  many  occasions. 

The  Court:    Let  us  not  argue  about  it. 

Q.  (By  Mr.  Harrison):  ^liat  is  the  next 
entry  % 

The  Court :  I  think  we  had  better  take  the  noon 
recess  at  this  time.  Ladies  and  gentlemen  of  the 
jury,  we  will  recess  until  two  o'clock.  Please  bear 
in  mind  the  admonition  the  court  has  heretofore 
given  you. 

(A  recess  was  taken  until  two  o'clock  p.m.) 
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2:00  o'clock  P.M. 

Mr,  Carr:  Mr.  Burnham,  will  yoii  take  the 
stand,  please? 

GEORGE  B.  BURNHAM 
recalled. 

Cross-Examination 
(Resumed) 

Mr.   Harrison:     Shall   I   proceed,   your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Harrison) :  This  morning,  Mr. 
Burnham,  when  the  Court  adjourned,  we  were  read- 
ing an  entry  from  your  diary  which  began :  ' '  Borax 
Trust  been  advertising  with  them." 

Will  you  find  that,  please,  and  read  the  rest  of 
the  entry? 

A.  Yes,  the  rest  of  the  entry  from  where  I  left 
off  reading  states  as  follows: 

'■'Trona  Company  therefore  very  s-h-r-e-w." 

Q.  By  writing  "Trona  Company  therefore  very 
s-h-r-e-w,"  you  meant  to  indicate  "Trona  Company 
therefore  very  shrewd,"  did  you  not? 

A.  Well,  I  was  writing  pretty  fast,  Mr.  Cruzan 
was  dictating  and  I  probably  never  finished  writing 
the  word  or  never  finished  the  sentence. 

Q.  But  immediately  following  the  item,  "Borax 
Trust  been  advertising  with  them,"  what  you  in- 
tended to  write  was  "Trona  [166]  Company  there- 
fore very  shrewd"? 

A,     I  don't  know. 
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Q.  What  is  your  best  judgment  as  to  what  you 
meant  by  the  word  "  s-h-r-e-w " '? 

A.  The  sentence  might  be  considerably  longer — 
I  don't  know.  That  word  evidently  was  not  finished. 

Q.     What  is  the  next  line^ 

A.  The  next  line  is,  "Ask  him  to  write  to  find 
out  who  was  member  of  staff". 

Then  down  below  it  says,  "P.C.B.  and  Smith". 

Q.  Do  you  know  what  was  intended  to  be  meant 
there  by  the  memorandum,  "Ask  him  to  find  out 
who  was  member  of  staff"? 

A.  It  reads,  "Ask  him  to  find  out  who  was 
member  of  staff,"  yes. 

Q.  Were  you  making  a  memorandum  of  some 
suggestion  that  a  letter  be  written  to  find  out  who 
was  a  member  of  this  staff  of  the  newspaper  in 
which  the  editorial  appeared  *? 

A.  I  don't  remember  the  details  except  Mr. 
Cruzan  was  turning  over  in  his  mind  a  letter  to 
write  to  someone  and  I  was  taking  it  from  his 
dictation  and  the  whole  plan  of  the  letter  was  never 
finished,  or  never  carried  out. 

Q.  You  have  no  idea  as  to  what  w^as  meant  by 
that  last  sentence  1  A.     No  precise  idea. 

Q.     Have  you  any  general  idea? 

A.     I  could  guess.  [167] 

Mr.  Carr:     Well,  don't  guess. 

Q.  (By  Mr.  Harrison) :  Unless  you  have  some 
recollection,  I  don't  want  you  to  guess. 

A.     No,  I  have  no  recollection. 
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Q.     You   have  no   recollection   at   alH 

A.    No. 

Q,  Will  you  turn  to  your  copy  of  the  affidavit 
filed  in  this  case  on  February  21,  1946,  the  printed 
copy  of  your  affidavit?  A.     Yes. 

Q.  On  the  second  page  in  the  amended  complaint 
— do  you  have  the  affidavit  there? 

A.     You  mean  in  the  present  suit? 

Q.     Yes,  the  present  suit. 

A.     Yes,  I  have  it  here. 

Q.  All  right,  if  you  will  turn  to  the  second  page, 
please,  you  will  notice  under  the  next  amended 
complaint  in  the  Post  Office  fraud  order  a  para- 
graph which  begins  on  the  second  page  about  the 
middle  of  the  second  printed  page?  A.     Yes. 

Q.  And  that  refers  to  the  amended  complaint 
filed  on  April  6,  1926  ?  A.     Yes. 

Q.     In  the  suit  against  the  Postmaster? 

A.    Yes. 

Q.  That  being  the  amended  complaint  that  has 
been  introduced  [168]  in  evidence  in  this :  case,  is 
that  correct?  A.     That's  right. 

Q.  And  it  refers  to  the  claim  that  certain .  de- 
famatory propaganda  by  the  Borax  Trust  influenced 
Dr.  Stewart.  Now,  I  am  calling  your  particular 
attention  to  this  statement  in  your  affidavit,  toward 
the  end  of  the  paragraph: 

"Said  plaintiff  subsequently  gained  informa- 
tion tending  to  prove  said  allegation  to  be 
correct. ' ' 
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Will  yoii  state  what  information  you  referred 
to  as  the  information  which  you  subsequently 
gained  which  tended  to  prove  the  allegation  to  be 
correct  % 

A.  ^/ell,  the  letter  that  Stephen  Mather  wrote 
to  Mr.  Whitney  would  be  one. 

O.  Well,  that  was  some  of  the  information  to 
which  you  referred  here*? 

A.     Yes,  some  of  the  information. 

Q.  And  that  was  the  letter  from  Stephen  Mather 
to  C.  W.  Whitney?  A.     Yes. 

Q.     Who  is  Mr.  Whitney? 

A.  Mr.  Whitney  was  the  director  and  officer  of 
the  Burnham  Chemical  Company. 

Q.     The  plaintiff  company?  A.     Yes. 

Q.     Will  you  produce,  please,  that  letter? 

A.  I  gave  the  photostatic  copy  to  you  at  the 
deposition.  [169] 

Q.  Was  that  produced  in  the  deposition?  Have 
you  wovj  the  copy  you  kept  in  the  safe  deposit  box 
through  the  years? 

A.  Not  with  me.  I  am  pretty  sure  I  gave  it  to 
you  in  the  deposition,  or  to  Mr.  Lasky. 

Q.  I  show  you  now  this  paper  which  was  offered 
in  evidence  in  connection  vrith  the  deposition  and 
ask  you  v/hetlier  it  is  the  Mather  letter  to  v/hich 
you  referred?  A.     Yes,  it  is. 

Mr.  Harrison:  We  offer  it  in  evidence,  if  the 
Court  please. 

Mr.  CoTr:     What  is  it? 

Mr.  Harrison:     This  is  the  letter  from  Stephen 
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T.  Mather  to  Clarence  W.  Whitney,  dated  October 

8,  1926. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  G.) 

Mr.  Harrison :  This,  ladies  and  gentlemen  of  the 
jury,  is  a  letter  on  the  letterhead  of  the  United 
States  Department  of  the  Interior,  National  Park 
Service,  Grand  Canyon  National  Park,  Grand  Can- 
yon, Arizona,  Office  of  the  Superintendent  at  Grand 
Canyon  National  Park,  dated  October  8,  1926,  ad- 
dressed to  Mr.  Clarence  W.  Whitney  at  433  Cali- 
fornia Street,  San  Francisco,  California: 

"Dear  Clarence: 

"I  have  your  note  of  July  27,  and  tried  to 
arrange  to  connect  up  with  you,  but  was  so 
busy  I  could  [170]  not  accomplish  it. 

I  do  not  see  very  well  how  I  could  possibly 
interest  myself  in  the  Bumham  Chemical  Com- 
pany, particularly  as  I  was  responsible  in  a 
measure  for  having  the  fraud  order  issued 
against  Bumham  himself  in  connection  with 
his  indiscriminate  efforts  to  sell  his  stock  to 
men,  women  and  children  all  over  the  world. 
If  you  are  familiar  with  all  his  methods  in 
Reno;  how  the  bankers  there  compelled  him 
to  turn  over  to  them  a  mass  of  circulars  in 
which  he  had  used  their  narnes  without  their 
consent,  I  do  not  believe  you  would  be  so  en- 
thusiastic about  the  proposition.    The  process 
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may  be  all  right  and  if  he  had  stuck  to  this, 
no  one  could  have  raised  a  question,  but  the 
bulk  of  his  time  seems  to  have  been  spent  in 
raising  money  from  the  type  of  people  who 
could  little  afford  to  take  the  kind  of  a  chance 
he  had  to  offer.  I  know  of  one  case,  of  a  woman 
stenographer  with  a  small  income  in  Chicago, 
who  received  his  alleged  newspaper  both  at  her 
home  and  office.  He  certainly  had  a  remarkable 
list  to  drawn  on,  as  I  have  found  his  circulars 
all  the  way  from  Montana  to  London. 

Borax  is  now  selling  at  about  334c  a  pound 
delivered  in  the  East,  and  if  you  can  show  me 
how  millions  can  be  obtained  on  this  price  for 
a  product  the  total  sales  of  which  are  not  much 
over  seventy-five  to  one  hundred  thousand  tons 
the  country  over,  you  are  a  better  mathema- 
tician than  T  am.  [171] 

Very  sincerely  yours, 
Stephen  T.  Mather" 

Q.  Now,  you  learned  about  that  letter  shortly 
after  its  receipt  in  October,  1926,  did  you  not,  Mr. 
Burnham?  A.     Yes. 

Q.  Mr.  Whitney  gave  you  a  copy  of  it,  or  you 
took  a  copy  of  it? 

A.     Mr.  Whitney  showed  me  the  letter. 

Q.     Mr.  Whitney  showed  you  the  original  letter? 

A.     Yes. 

Q.     Did  you  have  a  photostat  made  of  the  letter  ? 

A.     Later  on  I  did. 
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Q.     How  much  later  on'? 

A.     Oh,  several  years  later. 

Q.  You  had  it  photostated  and  you  had  the 
photostat  put  in  a  safe  deposit  box,  did  you  not? 

A.    Yes. 

Q.  And  you  kept  it  in  the  safe  deposit  box  for 
a  period  of  years,  did  you  not? 

A.     The  company  did. 

Q.     In  the  company  safe  deposit  box? 

A.    Yes. 

Q.  You  considered  that  a  letter  of  some  con- 
siderable importance,  did  you  not?  [172] 

A.     Yes. 

Q.  Now,  Mr.  Mather  at  this  time  occupied  what 
position  ? 

A.  He  was  president  of  the  Stirling  Borax  Com- 
pany and  also  head  of  the  National  Park  Service 
of  the  Department  of  the  Interior. 

Q.  Is  he  the  person  who  is  referred  to  in  the 
clause  of  the  complaint  in  this  action  where  you 
allege  that  ''said  fraud  order  was  brought  about 
largely  through  protest  and  demand  of  a  highly- 
placed  Federal  Government  representative  who 
formerly  had  been,  prior  to  his  appointment  to  such 
position  the  Chicago  manager  and  representative 
of  defendant  Pacific  Borax  Company,  that  at  the 
time  of  making  said  protest  said  official  was  the 
president  of  the  defendant  Stirling  Borax  Com- 
pany. Plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  said  activities  on  the  part  of  said 
Government   official   were  done  on   behalf  of  said 


484  Burnham  Chemical  Company 

(Testimony  of  George  B.  Biiniham.) 
defendants  herein  and  in  furtherance  of  said  com- 
bination  and  conspiracy  and  for  the  purpose   of 
hindering  and  the  preventing,  if  possible,  the  carry- 
ing out  of  plaintiff's  operations  under  said  lease." 

Is  he  the  person  referred  to  in  that  allegation  of 
the  complaint? 

A.     The  complaint  in  this  action? 

Q.     Yes.  A.     Yes,  he  is. 

Q.  Now,  then,  let  me  call  your  attention  also  to 
your  letter  [173]  to  the  Secretary  of  the  Depart- 
ment of  the  Interior  on  November  18,  1939.  Have 
you  a  copy  of  that  handy? 

A.     I  have  a  copy,  but  it  is  not  a  comj)lete  copy. 

Q.     In  what  respect? 

A.  Because  the  letter  of  Mr.  Mather  has  gotten 
loose  from  this  letter.  It  was  attached  to  this,  but 
has  come  off. 

Q.     But  aside  from  the  copy  of  the  letter  of  Mr. 
Mather,  the  copy  you  hold  in  your  hand  is  a  correct 
.  copy  of  the  letter  you  wrote  to  the  Secretary  of  the 
Interior  ?  A.     Yes. 

Q.  Have  you  the  original  office  copy  of  that? 
I  tliink  it  was  returned  to  you  in  the  deposition. 

A.  Yes,  this  is  the  original  office  copy,  but  there 
is  another  one,  I  believe,  in  better  shape  than  that. 

Q.     Well,  this  is  clear  enough. 

Mr.  Harrison :  We  offer  that  in  evidence,  if  the 
Court  please.  Mr.  Carr,  are  you  familiar  with  this  ? 

Mr.  Carr:  Yes,  but  I  ask  you  to  read  it  to  the 
jnry. 
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Mr.  Harrison:  Yes,  I  will.  We  offer  this  as 
Defendants'  Exhibit  next  in  order. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  H.) 

The  Witness:  That  is  not  complete,  because  it 
doesn't  have  Mr.  Mather's  letter  attached  to  it. 

Q.  (By  Mr.  Harrison) :  But  it  is  complete 
except  for  the  copy  [174]  of  Mr.  Mather's  letter? 

A.  And  a  notation  that  was  written  underneath 
Mr.  Mather's  letter  which  explained  some  things 
in  Mr.  Mather's  letter  which  were  not  true  and  that 
all  went  to  the  Secretary  of  the  Interior. 

Q.  In  any  case,  as  far  as  the  body  of  the  letter 
is  concerned,  it  is  a  true  copy  of  what  you  wrote 
to  the  Secretary  of  the  Interior  at  that  time  ? 

A.    Yes. 

Mr.  Harrison:  Do  you  wish  me  to  read  this 
whole  letter? 

Mr.  Carr :  Yes,  I  wish  you  would  read  this  whole 
letter,  if  you  please. 

Mr.  Harrison:     (Reading): 

* 'Washington,  D.   C. 
November  18,  1939. 

"Secretary  of  the  Interior, 

Washington,  D.  C. 

Sir: 

I  understand  that  the  American  Potash  & 
Chemical  Corporation  of  Trona,  California,  has 
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applied  for  leases  on  potash  lands  in  the  Searles 
Lake  Potash  Reserve  in  addition  to  3319  acres 
of  patented  land  which  they  already  own.  Its 
application  for  leases  was  made  as  a  result  of 
bids  which  the  Commissioner  of  the  General 
Lands  Office  advertised  for  releasing  of  the 
Searles  Lake  Potash  [175]  Reserve  under  date 
of  August  22,  1939.  It  is  my  understanding 
that  two  companies  have  placed  bids,  namely, 
the  West  End  Chemical  Company  and  the 
American  Potash  &  Chemical  Company,  which 
are  the  two  companies  now  operating  at  Searles 
Lake  and  practically  the  remaining  portion  of 
lands  available  at  Searles  Lake  will  probably 
be  given  to  these  two  bidders." 

I  am  suggesting,  if  the  Court  please,  since  this 
is  a  long  letter,  although  I  am  perfectly  willing  to 
read  it  all,  I  wish  only  to  address  the  attention  of 
the  witness  to  certain  small  portions  of  this. 

The  Court:  Read  whatever  parts  you  want;  if 
counsel  on  the  other  side  wants  to  read  in  any  or 
all  parts  of  it,  he  may  do  so  later. 

Mr.  Harrison:     Very  well. 

Q.  Now,  I  want  to  call  your  attention  particu- 
larly to  this  passage  in  this  letter,  Mr.  Burnham, 
which  reads  as  follows: 

"We  believe  that  it  was  the  influence  of  for- 
eign-owned interests  in  the  halls  of  government 
which  was  behind  all  of  the  difficulties  of  the 
Burnham  Chemical  Co.  in  the  development  of 
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this  potash  lease  at  Searles  Lake.  Tlie  reasons 
we  are  led  to  believe  this  are  as  follows: 
Stephen  T.  Mather  was  the  •  one-time  Chicago 
manager  of  the  Pacific  Coast  Borax  Company 
and  was  assistant  to  the  Secretary  of  the  In- 
terior from  1915  to  1917  and  was  a  [176] 
Director  of  the  National  Park  Service  of  the 
Department  of  the  Interior  from  May  16,  1917, 
up  mitil  the  time  of  his  death  about  1930  (See 
Who's  Who  in  America  1926).  While  he  held 
this  high  government  position  he  was  also  Vice- 
President  of  the  Stirling  Borax  Company 
which  is  a  subsidiary  of  Pacific  Coast  Borax 
Company,  a  foreign-owned  entei^Drise.  Stephen 
T.  Mather  admits  that  he  was  in  a  measure 
responsible  for  the  Post  Office  fraud  order 
being  issued  against  the  Burnham  Chemical 
Company  in  a  letter  dated  October  8,  1926, 
w^ritten  to  Clarence  Whitney,  one  of  the  di- 
rectors of  the  Burnham  Chemical  Company.  A 
copy  of  his  letter  is  enclosed." 

Then,  further  down  on  the  same  page: 

"Mr.  Mather  himself  admits  the  process  may 
be  all  right  and  the  foreign-owned  Borax  Trust 
itself  endorses  the  process.  And  so  th.ey  were 
afraid  we  would  be  a  formidable  competitor 
and  Mr.  Mather  informed  the  Post  Office  to 
issue  a  fraud  order  so  we  could  not  raise  funds. 
Mr.  Mather  was  a  high  Government  official  and 
also  an  officer  and  stockholder  in  the  British- 
owned  Borax  Trust." 
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I  should  like  to  ask  you,  Mr.  Burnham 

Mr.  Carr:  Now,  may  I  read  the  balance  of  the 
letter? 

Mr.  Harrison:     It  interrupts  the  examination. 

The  Court :  You  can  read  it  at  a  later  time,  but 
Counsel  has  a  right  to  pursue  his  examination  the 
way  he  wants  to.  [177] 

Mr.  Carr:  But  if  they  offer  the  letter  we  have 
a  right  to  read  the  whole  letter  and  not  have  just 
a  part  of  it  read,  as  was  done  by  them.  At  this 
time  I  would  like  to  read  the  whole  letter. 

Mr.  Harrison:  It  was  your  Honor's  ruling  that 
I  could  read  whatever  part  I  wanted  and  Counsel 
could  read  whatever  part  he  wanted. 

The  Court:  You  can  read  whatever  you  want, 
but  I  am  not  going  to  restrict  Mr.  Harrison  or  you, 
Mr.  Carr,  from  pursuing  the  interrogation  of  wit- 
nesses in  whatever  way  you  want  to  do  it.  If 
Counsel  only  wants  to  read  part  of  the  letter  in 
connection  with  this  examination,  he  may  do  so. 
If  you  wish  to  read  other  parts  or  all  of  the  letter 
at  a  later  time,  you  may  do  so,  but  not  at  this  time 
and  interrupt  the  examination  of  Mr.  Harrison. 
That  would  be  a  waste  of  time. 
Mr.  Carr:  It  is  not  a  waste  of  time. 
The  Court:  I  don't  want  to  argue  with  you,  but 
you  can  read  the  whole  or  any  part  of  it  at  a  later 
time. 

Mr.  Carr:     Very  well,  your  Honor. 
Q.     (By    Mr.    Harrison)  :     Mr.    Burnham,    you 
refer  to  an  admission  by  Mr.  Mather  that  he  was 
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an  inspector  for  the  Post  Office.    In  making  that 
reference,  you  referred  to  this  letter  of  October  8, 
1926,  which  has  been  introduced  in  evidence  here"? 

A.     Yes. 

Q.  In  referring  to  Mr.  Mather's  admission  that 
the  process  may  [178]  be  all  right,  you  were  re- 
ferring to  a  statement  in  that  letter,  were  you  not  ? 

A.    Yes. 

Q.  You  never  had  any  talk  with  Mr.  Mather  on 
that  subject? 

A.  No,  but  Mr.  Whitney,  one  of  our  directors, 
did. 

Q.  All  right,  we  will  come  to  that,  then.  This 
was  in  1926  in  October  that  you  learned  about  this 
letter,  was  it  not?  A.     Yes,  October,  1926. 

Q.  Following  the  April  in  which  you  filed  the 
amended  complaint  of  Carson  City? 

A.     That's  correct. 

Q.  Now,  then,  in  1927,  did  Mr.  Whitney  report 
to  you  that  he  had  called  on  Mr.  Mather"? 

A.     That  he  had  seen  Mr.  Mather,  yes. 

Q.  And  did  he  report  to  you  that  he  had  talked 
with  him  about  this  letter,  or  about  the  subject 
matter  of  the  letter?  A.     Yes. 

Q.  And  isn't  it  a  fact  that  as  a  residt  of  that 
talk  and  a  result  of  Mr.  V/hitney's  report  to  you 
neither  he  was  satisfied  nor  were  you? 

A,     No,  Mr.  Whitney  was  satisfied,  then. 

Q.     Were  you  satisfied? 

A.  Yes,  with  what  Mr.  Whitney  said  regarding 
his  conversation  with  Mr.  Mather. 
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Q.  Now  I  will  ask  you,  Mr.  Burnham,  if  upon 
your  deposition,  [179]  and  this  is  Page  518,  Mr. 
Carr,  on  March  15  of  this  year  you  were  not  asked 
the  following  questions  and  gave  the  following 
answers : 

Q.     This  begins  at  page  517,  line  25 : 

*'Q.  Who  was  it  you  talked  to  in  March, 
1927? 

A.  Well,  now,  that  was  right  shortly  after 
Mather  had  written  his  letter  of  October  8, 
1926,  or  that  was  just  a  few  months  later,  and 
that  might  have  been  the  time  when  Mr.  Whit- 
ney saw  ]Mr.  Mather  in  San  Francisco,  here, 
and  had  a  talk  with  him. 

Q.     Were  you  present  ? 

A.     No. 

Q.  Was  the  conversation  reported  to  you 
by  Whitney? 

A.     No. 

Q.     How  do  you  know  what  happened  then? 

A.  I  think  he  did,  come  to  think  about  it, 
give  me  some  account  of  the  fact  that  he  had 
talked  to  Mather,  and  the  opinion  was  that 
Mather  was  acting  in  the  interests  of  the  Gov- 
ernment. 

Q.     You  say  'the  opinion' — whose  opinion? 

A.  Mr.  Whitney's  talk  to  us  was  to  that 
effect,  as  I  remember,  but  I  really  don't  recall 
precisely  what  Whitney  said. 

Q.     But  any  way  it  was  after  that  interview 
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in  San  Francisco  that  Whitney  wrote  the  letter 
you  are  going  to  look  for? 

A.  Yes.  Mr.  Whitney  wasn't  satisfied  with 
the  conversation  with  Mr.  Mather  in  March, 
1927. 

Q.     Nor  were  you?  [180] 

A.  Nor  was  I;  and  so  we  decided  to  try  to 
see  Mr.  Mather  again.    That  was  it." 

Did  you  so  testify? 

A.  Yes,  but  there  are  two  long  intervals  of  time 
between  the  time  when  we  decided  to  see  Mr.  Mather 
again.  Between  that  interval  of  time  the  cut  in 
the  price  of  borax  occurred. 

Mr.  Harrison:  I  object,  if  the  Court  x^lease,  on 
the  ground  it  is  not  responsive. 

The  Court:  Yes,  I  will  sustain  the  objection. 
Strike  out  the  answer. 

Q.  (By  Mr.  Harrison)  :  At  any  rate,  there  was 
that  call  in  March,  1927,  or  that  meeting  between 
Whitney  and  Mather,  was  there  not?  A.     Yes. 

Q.  Do  you  recall  the  fact  that  in  1929  Mr. 
Whitney  wrote  upon  the  stationery  of  the  company 
as  an  officer  of  the  company  a  letter  to  Mr.  Mather, 
asking  to  see  your  company  attorney,  Mr.  Town- 
send? 

A.     Yes,  that  was  in  March,  1929,  wasn't  it? 

Q.  I  think  it  was  in  January.  Have  you  tlie 
letter?  That  is  the  letter  Mr.  Whitney  wrote  to 
Mr.  Mather  with  respect  to  Mr.  Townsend,  and  the 
letter  which  he  wrote  to  Mr.   Townsend.    It  does 
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not  seem  to  be  in  the  exhibit  file  for  the  deposition. 

A.     Oh,  yes,  that  was  January  28,  1929. 

Q.  You  have  produced  a  copy  of  a  letter  which 
Mr.  Whitney  [181]  wrote  Mr.  Mather  on  January 
28,  1929,  and  it  is  a  fact,  is  it  not,  that  you  were 
familiar  with  the  letter  at  the  time  that  it  was  sent? 

A.     Shortly  afterward. 

Q.  You  knew  about  it  about  that  time,  and  that 
was  accompanied  by  a  letter  to  Mr.  Townsend  in 
Chicago  1  A.     Yes. 

Q.     Did  you  notice  that?  A.     Yes. 

Q.  Mr.  Townsend  was  in  Chicago  at  that  time, 
and  is  this  a  copy  of  a  letter  that  went  from  the 
company  office  by  Mr.  Whitney  on  January  28, 
1929,  to  Mr.  Townsend? 

A.     Yes,  that  is  a  copy. 

Mr.  Harrison:  We  offer  this  letter,  from  Mr. 
Wliitney  to  Mr.  Townsend,  dated  January  28,  1929, 
in  evidence,  if  the  Court  please,  as  Defendants' 
Exhibit  next  in  order. 

(The  document  in  question  was  thereupon 
received  in  evidence,  marked  Defendants'  Ex- 
hibit I,  and  read  by  Mr.  Harrison  as  follows:) 

Mr.  Harrison:  This  is  a  letter  to  Mr.  B.  D. 
Townsend,  Blackstone  Hotel,  Chicago,  Illinois. 

"My  dear  Mr.  Townsend: 

Your  letter  of  January  24th  awaited  me  upon 
my  return  from  Del  Monte. 

In  accordance  with  your  suggestion  I  enclose 
herewith    [182]    a    letter    of    introduction    to 
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Stephen  T.  Mather,  which  I  trust  yon  will  find 
satisfactory.  You  probably  could  get  informa- 
tion as  to  his  physical  condition  by  inquiring 
at  his  office — 111  West  Monroe  Street — or  at 
the  office  of  the  Sigma  Chi  Fraternity,  114  East 
Jackson  Boulevard.  C.  W.  Cleveland  or  Eoy 
C.  Hecox  at  that  address  could  give  you  infor- 
mation regarding  him.  It  might  possibly  be 
best,  however,  to  call  up  Ralph  F.  Potter,  209 
South  LaSalle  Street,  who  is  an  attorney  and 
a  personal  friend  of  mine,  who  is  also  a  fra- 
ternity brother.  Instead  of  sending  you  the 
original  letter  by  Mr.  Mather  and  running  the 
risk  of  its  loss  in  the  mail,  I  am  sending  you 
a  photostat  copy  of  it." 

Q.  Now  you  noted  that  clause  in  tlie  letter,  did 
you  not?  A.     Yes. 

Q.  You  knev7  that  Mr.  Whitney  was  taking  par- 
ticular care  of  the  original  of  that  letter"? 

A.     Yes. 

Q.  You  had,  as  I  understand  it,  a  photostat 
made  and  put  in  the  safe  deposit  box  belonging  to 
the  company"?  A.     Yes. 

Q.  That  was  because  you  considered  the  letter 
of  some  importance,  did  you  not"?  A.     Yes. 

Mr.  Carr:     Asked  and  answered. 

The  Court:     Yes.  [183] 

Q.  (By  Mr.  Harrison)  :  Wilhyou  produce  your 
diary  for  May  9.  1929?  A.     Yes. 

Q.  Is  there  a  note  on  May  9,  1929,  with  respect 
to  the  Stirling  Borax  Company "?  A.     Yes. 
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Q.    And  how  does  that  entry  read  1 

A.  "Called  on  H.  I.  Smith  May  9th."  Was  that 
the  date? 

Q.  Yes.  I  was  not  referring  to  that  particular 
memorandum.  I  have  no  objection  to  it.  I  can 
point  out  what  we  are  interested  in:  "Have  de 
Witt " 

A.  Yes,  further  down.  "Have  de  Witt  see 
Borax  Smith  and  find  out  just  what  Mather's  con- 
nection is  with  P.C.B.  Company." 

Q.     Who  was  Mr.  De  Witt? 

A.     He  was  one  of  our  directors. 

Q.  One  of  your  directors,  and  you  made  the 
note  at  that  time  to  remind  you  to  have  Mr.  de  Witt 
find  out  that  fact?  A.    Yes. 

Q.  Mr.  Townsend  reported  he  had  not  been  able 
to  see  Mr.  Mather  in  January,  1929,  did  he  ? 

A.     That  is  right. 

Q.  And  this  conversation  occurred,  according  to 
your  testimony,  with  Mr.  Zabriskie  on  May  17, 
1929? 

A.     Yes. 

Q.     In  his  office?  [184]  A.     Yes. 

Q.  And  as  soon  as  you  went  into  that  office  you 
saw  the  picture  of  Stephen  T.  Mather  on  the  wall, 
did  you  not? 

A.  Yes,  and  I  asked  him  some  questions  about 
Mather. 

Q.     Did  that  make  quite  an  impression  on  you 
when  you  saw  the  picture  on  the  wall? 
A.     I  was  impressed  by  that  picture,  yes. 
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Q.     Why  did  it  make  an  impression  on  you? 

A.  Because  Mr.  Mather  had  written  us  a  letter, 
that  letter  of  October  8,  1928.  I  realized  also  that 
Mr.  Mather  and  Mr.  Zabriskie  M^ere  probably 
friends. 

Q.     Because  the  picture  was  there? 

A.     Yes. 

Q.  Was  there  any  other  reason  why  that  made 
an  impression  on  you  when  you  saw  that  picture  of 
Mr.  Mather  on  Mr.  Zabriskie 's  wall? 

A.  That  was  one  of  the  reasons  why  I  asked 
Mr.  Zabriskie  if  Mr.  Mather  had  any  stock  in  the 
Pacific  Coast  Borax  Company. 

Q.  I  am  asking  you  now  if  there  was  any  other 
reason,  Mr.  Bernham,  why  the  picture  of  Mather 
made  an  impression  on  you  before  jow  spoke  to 
Zabriskie  about  it? 

A.     I  don't  remember  any  other  except  those  two. 

Q.  Isn't  it  true  that  it  made  an  impression  on 
you  because  you  suspected  that  he  was  largely  re- 
sponsible for  the  Post  Office  Fraud  Order,  and 
because  you  suspected  that  he  was  doing  that  to 
lielp  your  competitors  and  injure  your  company, 
[185]  rather  than  because  of  his  Government  po- 
sition ? 

A.  Well,  I  had  no  knowledge  at  all  that  he  was 
plotting  with  our  competitors.  That  is  why  I  asked 
Mr.  Zabriskie  the  questions  that  I^asked  him. 

Q.     I  would  like  to  have  you  consider  my  ques- 
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tion  again.    Will  you  read  the  question,  Mr.  Re- 
porter ? 

(The  last  question  was  read  by  the  reporter.) 

A.  That  is  two  questions.  I  can't  answer  two 
questions  with  one  answer. 

Q.  Can  you  answer  the  question  whether  it  made 
an  impression  on  you  because  he  had  written  a  let- 
ter stating  that  he  was  responsible  in  a  measure  for 
the  Post  Office  Fraud  Order?  A.     Yes. 

Q.  Did  it  also  make  an  impression  on  you  be- 
cause you  were  suspicious  that  he  had  done  that 
for  tlie  purpose  of  helping  your  competitors,  rather 
than  because  of  his  position  as  a  Government 
official? 

A.  I  was  a  little  bit  suspicious  about  it,  but  I 
had  no  knowledge. 

Q.    You  were,  however,  suspicious? 

A.    Yes,  and  that  is  why  I  called  on  Zabriskie. 

Q.  No,  what  I  am  talking  about  is  your  suspi- 
cion with  respect  to  Mather's  act,  not  about  your 
suspicion  in  any  other  respect.  You  did  not  know 
anything  about  Mather's  picture  before  you  called 
on  Zabriskie,  did  you?  A.     No.  [186] 

Q.  What  was  your  suspicion  about  Zabriskie 
when  you  were  talking  to  Mather?  Was  it  a  sus- 
picion that  he  had  induced  this  fraud  order  or 
brought  it  about  for  the  purpose  of  helping  your 
competitors  and  injuring  you,  and  not  for  the  pur- 
pose of  performing  his  duties  as  a  Government 
official ? 
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A.  I  wanted  to  know  whether  he  did  it  for  the 
Government  or  whether  he  did  it  for  the  Stirling 
Borax  Company.    That  was  in  my  mind. 

Q.  Was  it  your  suspicion  that  he  was  doing  it 
in  order  to  injure  you  and  to  help  your  competitors'? 

A.  Not  necessarily  the  competitors,  no.  I  had 
no  knowledge  that  he  was  doing  things  concertedly 
with  my  competitors. 

Q.  I  will  now  ask  you,  Mr.  Burnham,  whether 
or  not  at  this  deposition,  page  31,  Mr.  Carr,  line  14, 
you  gave  the  following  testimony: 

"Q.  And  when  you  talked  to  Mr.  Zabriskie 
you  believed  that  Stephen  Mather  was  respon- 
sible for  getting  that  fraud  order  issued? 

A.  I  was  suspicious  that  he  may  have  had, 
that  he  was  doing  it  for  the  purpose  of  helping 
our  competitors  rather  than  because  of  his  po- 
sition as  a  Government  oificial." 

Q.     Did  you  so  testify"? 

A.     Whereabouts  is  that? 

Q.     That  is  from  lines  14  to  20  on  page  31. 

A.     Yes,  that  is  what  I  testified.  [187] 

Q.  Now",  in  any  of  your  conversations  with  Mr. 
Zabriskie  on  that  day,  Mr.  Burnham,  did  you  say 
a  word  to  him  about  the  fraud  order? 

A.     No,  but  I  did  ask  him  a  pertinent  question. 

Q.  The  question  is  whether  you  mentioned  the 
Post  Office  Fraud  Order. 

The  Court:     He  said  no. 

The  Witness:     No. 
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Q.  (By  Mr.  Harrison) :  Did  you  mention  to 
him  the  Mather  letter  in  which  Mr.  Mather  assumed 
responsibility  in  part  at  least  for  the  fraud  order? 

A.     Well,  I  didn't  mention  the  Mather  letter,  no. 

Q.  Did  you  ever  see  Mr.  Zabriskie  again  after 
that  meeting  of  May  17,  1929 '^  A.     No. 

Q.  Did  you  make  further  efforts  to  see  Mr. 
Mather "?  A.     Yes. 

Q.  Isn't  it  true  that  later  in  the  same  month 
of  May,  1929,  on  your  return  trip  west,  you  made 
an  effort  to  see  Mr.  Mather,  you  and  Mr.  Whitney? 

A.    Yes. 

Q.  For  what  purpose  did  you  call  on  Mr,  Mather 
or  endeavor  to  see  Mr.  Mather  at  that  time? 

A.  Well,  after  Mr.  Whitney's  conference  with 
Mr.  Mather  in  1927  we  were  ]3retty  well  satisfied 
with  Mr.  Mather's  explanation  [188]  of  his  letter, 
but  when  a  couple  of  years  later  the  price  war 
occurred  and  we  were  forced  out  of  the  borax  busi- 
ness, my  suspicions  were  aroused  again,  and  I 
began  to  question  whether  Mr.  Mather's  letter 
really — explanation  of  his  letter  was  really  satis- 
factory. So  since  Mr.  Whitney  was  going  to  Michi- 
gan, and  I  was  on  my  way  back  to  California,  we 
decided  to  meet  in  Chicago  and  see  Mr.  Mather  in 
Chicago,  because  that  is  where  he  lived. 

Q.     For  what  purpose? 

A.     To  talk  with  him  about  his  letter  again. 

Q.  And  see  whether  or  not  he  had  some  ulterior 
motive  ?  A.     Yes. 
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Q.  And  your  suspicions  had  become  aroused  at 
that  time  again,  had  they  not? 

A.     Yes,  because  of  the  price  cut  in  borax. 

Q.  And  that  effort  to  see  Mr.  Mather  occurred 
on  May  31,  1929,  did  it  nof?  A.     Yes. 

Q.  That  was  about  two  weeks  after  the  conver- 
sation with  Zabriskie  and  Emlaw,  was  it  not*? 

A.  Yes,  but  we  had  already  made  our  plans  to 
meet  in  Chicago  before  I  saw  him. 

Mr.  Harrison:  I  move  to  strike  out  *'made  our 
plans."  The  question  was,  "Was  it  two  weeks  later? 

The  Court :  I  will  grant  your  motion.  It  v/ill  go 
out.  [189] 

Q.  (By  Mr,  Harrison)  :  Before  we  leave  the 
matter  of  this  Zabriskie  conversation  with  respect 
to  Mather,  I  would  like  to  read  you  certain  testi- 
mony that  you  gave  on  page  32,  Mr.  Burnham,  from 
lines  1  to  15,  and  ask  you  if  you  gave  this  testimony 
recently.  A.     Page  32? 

Q.     Yes.  A.     What  line? 

Q.     Line  1  to  15: 

"Q.  And  you  believed  at  the  time  you  talked 
to  Mr.  Zabriskie  that  Mr.  Mather's  reason  for 
getting  that  fraud  order  issued  was  to  injure 
the  Burnham  Chemical  Company,  in  order  to 
benefit  its  competitors,  Pacitic  Coast  Borax 
Company,  and  American  Potash  &  Chemical 
Corporation;  do  I  understand  you  correctly? 

A.  I  imagine  that  was  what  Mr.  Mather, 
the  reason  why  Mr.  Mather  caused  the  fraud 
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order.    I  imagine  the  reason  he  did  it  was  to 
help  our  competitors  get  rid  of  us. 

Q.  Was  that  what  you  believed  at  the  time 
you  talked  to  Zabriskie?  I  am  trying  to  get 
your  state  of  mind  then.  You  said  you  were 
very  much  impressed  by  the  fact  that  his  pic- 
ture was  on  the  wall.  Was  that  why  you  were 
much  impressed  by  it? 

A.     Yes. 

Q.  Because  at  that  time  you  had  that  belief 
in  your  mind?  [190] 

A.     That  is  right." 

Did  you  so  testify,  Mr.  Burnham? 

A.    Yes. 

Q.  You  kept  that  letter  from  Mr.  Mather  to 
Mr.  Whitney  in  your  safe  deposit  box  for  many 
years,  did  you  not?  A.     Yes. 

Q.  Do  you  recall  the  fact  that  when  you  went 
East  in  1934  you  took  that  letter  with  you? 

A.     No,  I  do  not  recall  that  I  did. 

Q.  Will  you  please  look  at  your  dairy  entry  for 
June  30,  1934,  made  under  that  date?  You  have  a 
memorandum,  have  you  not,  of  a  conversation  you 
had  with  your  lawyer,  Mr.  Townsend? 

A.     Yes. 

Q.     Will  you  read  that  memorandum  to  the  jury? 

A.     All  right. 

Mr.  Carr:  We  object  to  that — I  will  withdraw 
the  objection. 

A.  "Senator  Wagner"— it  starts  out— "advo- 
cates redistribution  of  wealth.    Senator  Nye  fight- 
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iiig  the  administration.  July  30,  1934.  Discussion 
with  B.  D.  Townsend,  Kramer  case.  Suit  against 
Pacific  Coast  Borax  Company  for  the  patented 
land,  claiming  it  is  held  in  trust  for  us.  Replace- 
ment theory  of  P.C.B.  knocked  out." 

Q.  (By  Mr.  Harrison) :  And  then  you  have 
some  geological  matters  there,  do  you  not? 

A.  "Take  a  set  of  all  documents  to  Washing- 
ton, D.  C.  Look  in  [191]  bank  vault  for  the  Mather 
letter,  B.  C.  Company  vault,  or  G.  V.  A.  Town- 
send  said  would  use  Mather  letter." 

Q.     Would  use,  or  could  use? 

A.     Could  use  the  Mather  letter. 

Q.  That  is  all  I  am  interested  in  at  the  present 
time.  We  will  come  back  to  that  later.  Refreshing 
your  recollection  by  that  memorandum,  it  is  a  fact 
that  you  were  discussing  with  IMr.  Townsend  on 
that  day,  July  30,  1944,  your  suspicions  with  respect 
to  these  defendants,  isn't  that  true?  A.     Yes. 

Q.  On  that  occasion  you  were  discussing  a  plan 
to  go  East,  to  Washington,  or  New  York? 

A.     Yes. 

Q.  On  that  occasion  Mr.  Townsend  advised  you 
to  take  a  set  of  all  documents  and  to  look  into  the 
bank  deposit  vault  for  the  Mather  letter? 

A.  That  particular  sentence  about  looking  in  the 
bank  vault  was  probably  my  own  idea,  not  Town- 
send 's.  ^ 

Q.  So  that  you  made  that  memorandum  so  you 
would  not  forget  to  look  in  the  bank  deposit  vault 
for  the  Mather  letter?  A.     Yes. 
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Q.  But  Mr.  Townsend  did  say  that  in  connection 
with  the  suspicions  you  entertained  about  these 
companies  you  might  be  able  to  use  and  could  use 
the  Mather  letter?  A.     Yes. 

Q.  And  both  you  and  he  considered  it  a  matter 
of  importance,  did  you  not  ?  [192]  A.     Yes. 

Q.  Did  you  consider  it  as  a  matter  of  importance 
as  being  evidence  of  an  intent  to  injure  the 
plaintiff? 

A.  Yes,  by  the  Stirling  Borax  Company,  but  not 
necessarily  by  the  others. 

Q.  Did  you  think  it  might  be  some  evidence  of 
a  conspiracy? 

A.  No,  I  had  no  knowledge  or  evidence  or 
thought  regarding  a  conspiracy. 

Q.  You  did  not  have  any  thought  that  that 
letter  might  help  you  to  show  a  conspiracy  between 
American  Potash  and  Pacific  Coast  Borax? 

A.    No. 

Q.  Then  I  would  like  you  to  turn  to  page  263 
of  the  deposition,  and  I  will  ask  you  if  you  testified 
as  I  shall  now  read. 

A.     What  page  is  that? 

Q.  263,  line  8,  or  I  will  begin  to  read  from  line 
2  on  page  263,  and  ask  you  if  you  testified  as  fol- 
lows : 

''Q.     What  did  he  tell  you? 

A.  In  other  words,  I  remember  asking 
Townsend,  'Shall  I  use  the  Stephen  Mather 
letter  if  I  have  to?'  And  he  said,  'Yes,  if  you 
feel  it  is  going  to  help  your  cause  along,  go 
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ahead  and  use  the  Stephen  Mather  letter,'  and 
that  was  the  first  time  he  had  ever  decided  to 
do  that. 

Q.  Did  he  tell  you  in  what  way  the  Stephen 
Mather  letter  [193]  could  be  of  use  to  you? 
You  must  have  discussed  it  there,  did  you  not  ? 

A.  Yes,  our  suspicions  had  been  aroused 
again  that  the  competitors,  that  the  Pacific 
Coast  Borax  Company  at  least,  might  be  vio- 
lating some  antitrust  laws,  and  if  I  needed 
Stephen  Mather's  letter  as  substantial  evidence 
to  prove  any  such  violation  or  to  give  any  of 
the  Government  officials  as  additional  infor- 
mation to  help  them  to  decide  whether  there 
was  any  law  being  violated,  why,  to  go  ahead 
then  and  use  it. 

Q.  In  other  words,  both  you  and  he  felt  at 
that  time  that  the  Stephen  Mather  letter  was 
some  evidence  that  the  Pacific  Coast  Borax 
Company  was  out  to  injure  your  company  and 
had  been  responsible  for  the  Post  Office  Fraud 
Order,  and  was  responsible  for  other  acts  in- 
juring the  Burnham  Chemical  Company? 

A.  We  had  no  knowledge  of  that,  but  we 
began  to  think  that  maybe  there  was  some  con- 
necting link. 

Q.  My  question  was  in  regard  to  your 
knowledge.  You  and  Townsend  both  thought 
that  the  Stephen  Mather  letter  was  some  evi- 
dence to  support  a  charge? 

Mr.  Carr:     Might  be. 
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A.     Might  be  some  evidence. 

Mr.    Lasky:     (Continuing) to    support 

that  charge  of  conspiracy  between  the  Pacific 
Coast  Borax  Company  [194]  and  the  American 
Potash  &  Chemical  Company  to  injure  your 
company  % 

A.     That  is   right,  that   it  might  be   some 
evidence. 

Q.    Mather  was  dead  at  that  time,  wasn't 
he? 
A.    Yes. 

Q.    You  first  decided  to  use  Mather's  letter 
after  he  was  dead? 

A.  Well,  in  fairness  to  Stephen  Mather  we 
had  made  many  attempts  to  see  him  while  he 
was  living  to  discuss  that  letter  with  him,  but 
we  were  always  unsuccessful  in  those  at- 
tempts." 
Did  you  so  testify"? 

A.  Yes,  but  that  is  not  the  right  inference.  You 
ask  an  awful  long  question  there. 

The  Court:  No,  the  trouble  is  with  this  type  of 
examination  the  witness  wants  to  make  explana- 
tions, and  it  takes  too  long  when  we  get  into  that. 
The  only  question  before  you  is  whether  or  not  you 
gave  some  testimony. 

The  Witness:     Yes,  I  gave  that  testimony. 
The  Court:     Your  attorney  can  bring  out  other 
matters  if  he  wishes  to  on  his  examination. 
The  Witness:     Yes,  your  Honor. 
Q.     (By  Mr.  Harrison)  :     Now,  then,  in  Septem- 
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ber,  1939,  yon  started  East  again,  did  you  not,  on 

another  trip?  A.     Yes. 

Q.  Tliat  was  in  connection  with  a  hearing  about 
the  Little  Placer  [195]  property,  was  it  not? 

A.     That  is  right. 

Q.  When  you  went  East  on  that  trip  you  took 
the  Mather  letter  with  you  because  you  considered 
it  important,  did  you  not? 

A.  Yes,  but  that,  again,  infers  that  I  took  the 
Mather  letter  in  1934. 

Q.  Well,  let  me  ask  you,  you  and  Mr.  Townsend 
had  discussed  the  matter  of  making  it? 

A.    Yes. 

Q.     Do  you  know  whether  you  did  in  fact  take  it? 

A.  I  don't  remember  if  I  did.  I  don't  think  I 
did. 

Q.  But  you  made  a  memorandum  in  your  book 
to  get  it  out  of  the  safe  deposit  box  ?  A.  .  Yes. 

Q.  You  do  not  remember  whether  you  did,  or 
not? 

A.     I  am  pretty  sure  I  did  not.   I  can't  quite 

Q.  You  do  not  remember  one  way  or  the  other, 
but  you  do  remember  that  you  took  it  back  because 
you  considered  it  a  matter  of  importance  in  Sep- 
tember, 1939?  A.     That  is  right. 

Q.  With  respect  to  the  matter  of  the  price  cuts 
that  have  been  referred  to,  the  fact  is  the  price 
cuts  occurred  in  the  month  of  June,  1928,  in  the 
price  of  borax,  did  they  not?  A.     Yes. 

Q.     How  much  did  those  price  cuts  amount  to? 

A,     Well,  it  amounts  to  a  cut  in   the  price   of 
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borax  of  one-half  when  figured  at  the  plant,  f.o.b. 

Q.     One-half  the  previous  price'?  A.     Yes. 

Q.     It  dropped  suddenly  in  June  ?  A.     Yes. 

Q.     And  continued  to  drop  through  the  year? 

A.    Yes. 

Q.     And  it  reached  an  all-time  low,  did  it  not? 

A.     Yes. 

Q.     And  what  was  that? 

A.     About  $13  a  ton  in  bulk  f.o.b.  Searles  Lake. 

Q.  Now,  then,  what  had  been  the  price  in  prior 
years?   Had  it  ever  gone  much  below  $50  a  ton? 

A.     Never  had  that  I  know  of. 

Q.  So  here  was  a  break  such  as  never  had  oc- 
curred before,  is  that  true  ? 

A.  Not  all  at  once,  but  half  of  it  occurred  in  one 
month's  time. 

Q.  A  break  to  that  extent  had  never  occurred 
before,  had  it?  A.     Not  to  my  knowledge. 

Q.    Not  for  many  years,  is  that  true  ? 

A.    That  is  correct. 

Q.  And  it  occurred  in  the  very  month  when  you 
were  beginning  production  at  the  Burnham  plant, 
did  it  not?  A.     Yes.  [197] 

Q.  And  it  was  simultaneously  by  the  American 
Potash  &  Chemical  Company  and  the  Pacific  Coast 
Borax  Company? 

A.  I  am  not  so  sure  simultaneously,  but  during 
the  month  the  two  of  them  came  down. 

Q.     Wasn't  it  substantially  simultaneously? 

A.     Within  the  month,  yes. 
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Q.  You  do  not  mean  to  say  one  of  them  cut 
the  price  in  half  and  the  other  one  did  nof? 

A.     Well,  the  prices  tumbled  between  the  two. 

Q.  We  will  say  the  prices  of  both  tumbled  in 
June.  A.     Yes.  -.v.  I:./-  :..'    v'- 

Q,     There  is  no  doubt  about  that,  is  there? 

A.     That  is  right, 

Q.  And  you  were  folloMdng  the  situation .  very 
closely?  A.    Yes. 

Q.     And  you  knew  about  it  at  the  time? 

A.    Yes. 

Q.  And  the  effect  of  the  price  cut,  the  fall  in 
prices  in  1928  was  that  you  were  unable  to  carry 
on  profitable  production  at  your  borax  plant,  is 
that  true?  A.     Yes. 

Q.  You  knew  at  the  time  that  the  fall  in,  prices 
made  production  at  a  profit  by  you  impossible,  did 
you  not?  A.     Yes. 

Q.  And  you  knew  your  competitors,  to  wit,  the 
defendants  in  this  case,  were  being  benefited  by 
that  circumstance,  did  you  not?  [198]       '     .    • 

A.  I  thought  they  were  suffering  as  bad  as  we 
were. 

Q.  Didn't  you  consider  at  that  time  that  they 
were  being  benefited  by  reason  of  the  elimination 
of  your  company? 

A.     In  that  regard  they  would  benefit. 

Q.     And  you  knew  that  at  the  time,  did  you  not  ? 

A.     Yes. 

Q.  With  respect  to  that  price  cut  being  simul- 
taneous, I  will  ask  you  to  turn  to  Page  28  of  your 
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deposition,  if  you  will,  at  Line  15.   The  question  is 

this 

A.    Page  what*? 

Q.     Page  28,  Line  15.    The  question  is,  Did  you 
testify  as  follows  in  your  recent  deposition: 

"Q.  The  both  of  the  companies,  the  Pacific 
Coast  Borax  Company  and  the  American 
Potash  &  Chemical  Company  cut  their  prices 
at  the  same  time  in  June,  1928  ? 

A.  Yes,  the  quoted  prices  in  the  Chemical 
Journal  show  that  the  cut  occurred  in  June, 
1928,  and  presumably  with  both  companies  at 
the  same  time. 

Q.  And  you  were  aware  of  that  fact,  were 
you,  at  the  time  it  occurred  in  June,  1928  *? 

A.     Oh,  yes. 

Q.  Did  you  make  it  a  point  to  follow  the 
market  prices  of  borax? 

A.    Yes." 

Did  you  so  testify?  [199] 

A.  Yes,  but  the  published  prices  only  came  out 
once  a  month. 

Q.  Weren't  you  observing  at  that  time  when 
you  were  closing  production  what  was  actually  hap- 
pening on  the  market?  You  were  in  charge  of  the 
company,  were  you  not? 

A.  Yes,  the  prices  in  the  published  magazine 
came  out  once  a  month,  but  we  know  they  were  fall- 
ing continuously  during  the  month  of  June. 

Q.     You   knew   they    were    falling    continuously 
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during  tlie  month  of  June  on  the  part  of  both  com- 
panies'? 

A.  Yes,  we  knew  that,  on  the  part  of  both  com- 
panies, because  of  our  attempts  to  make  sales. 

Q.  You  found  that  out  on  your  atternpts  to  make 
sales  ? 

A.  Yes,  but  "simultaneously"  is  in  that  month 
is  what  I  meant.  :     , 

Q.  You  did  not  notice  one  company  dropping 
far  down  below  the  other,  did  you,  at  any  particular 
time"?  A.     No. 

Q.  You  at  once  consulted  Mr.  Townsend  about 
the  cut  in  price  and  the  effect  on  your  business,  did 
you  not?  A.     Yes.  • 

Q.  And  Mr.  Townsend  wrote  a  letter  to  si  lawyer 
friend  of  his  in  Washington  by  the  name  of  Hin- 
richs  ?  A.     Yes. 

Q.     And  gave  you  a  copy  of  that  letter  ? 

A.    Yes. 

Q.     Have  you  that  letter,  Mr.  Burnhamf  [200] 

A.     Yes,  this  is  a  copy  of  it. 

Q.  Mr.  Townsend  gave  you  a  copy  aJDout  the  time 
he  wrote  it?  A.     Yes. 

Q.  And  you  kept  the  copy  ever  since,  or  a  copy 
ever  since? 

A.  Yes,  I  think  your  documents  have  a  copy, 
too. 

Q.  Yes,  it  is  here,  Mr.  Burnham.  This  is  a  copy 
which  you  have  kept  ever  since  1928,  of  this  letter 
from  Townsend  to  Hinrichs,  is  it?  A.     Yes. 

Q.     At  about  this  time  you  were  discussing  with 
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Mr.  Townsend  the  question  of  your  remedy  as  a 

result  of  what  happened,  were  you  not  ? 

A.    Yes. 

Mr.  Carr:     What  was  the  date  of  that? 

Mr.  Harrison:     July  26,  1928. 

Mr.  Carr:     Thank  you. 

Mr.  Harrison:  We  offer  the  document  in  evi- 
dence as  the  defendants'  exhibit  next  in  order. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants' 
Exhibit  J.) 

Mr.  Harrison:  This  is  a  letter  dated  July  26, 
1928,  to  Mr.  H.  Stanley  Hinrichs,  c/o  Bright, 
Thompson  &  Hinrichs,  Southern  Bldg.,  Washington, 
D.  C,  which  reads  as  follows :  [201] 

''July  26,  1928. 

"Mr.  H.  Stanley  Hinrichs, 

c/o  Bright,  Thompson  &  Hinrichs 

Southern  Bldg. 

Washington,  D.  C. 

My  Dear  Stanley: 

It  has  been  some  time  since  I  have  written  to  you. 
I  had  hoped  that  I  would  return  to  Washington  last 
Spring,  but  it  became  impossible.  I  have  made  my 
plans  to  present  that  matter  early  during  the  next 
session  of  Congress. 

A  condition  has  arisen  in  the  borax  industry,  con- 
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earning  which  I  may  be  asked  to  render  an  opinion 

upon  the  following  question : 

If  two  concerns  already  in  control  of  the 
borax  market,  not  only  in  the  United  States  but 
in  the  whole  world,  engage  in  a  price  war,  by 
selling  at  prices  which  preclude  any  profit,  and 
the  immediate  effect  of  which  will  be  to  kill  off 
the  only  potential  competitors;  is  the  transac- 
tion one  which  may  properly  be  made  the  sub- 
ject of  action  by  the  Federal  Trade  Commis- 
sion, under  the  'unfair  competition'  clause 
(Section  5)  of  the  Federal  Trade  Commission 
Act? 

There  are  other  features  of  the  transaction  which 
might  strengthen  the  case.  For  example,  I  am  in- 
clined to  think  that  the  present  competition,  al- 
though very  bitter  in  form,  [202]  and  apparently  in 
earnest,  is  in  fact  designed  by  the  controlling  heads 
of  these  two  concerns  (and  which  are  located  in 
England)  for  the  express  purpose  of  killing  off 
threatened  competition,  although  their  subordinates 
may  not  really  know  that  to  be  the  fact.  But  this 
would  be  very  difficult  to  prove,  even  if  true.  There- 
fore, in  stating  the  question,  I  have  purposely  lim- 
ited it  to  a  question  whether  the  transaction  would 
constitute  'unfair  competition'  if  the  practical  effect 
of  it  was  to  drive  out  competitors,  even  though  the 
evidence  does  not  prove  that  those  engaged  in  the 
practice  contemplated  or  intended  that  result. 

I  had  given  some  consideration  to  the  terms  of 
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the  Federal  Trade  Commission  Act ;  and  I  have  read 
the  discussion  of  'Price  Cutting  as  a  Form  of  Un- 
fair Competition',  in  Henderson's  book,  'The  Fed- 
eral Trade  Commission,'  written  in  1924,  including 
the  four  cases  discussed  at  pages  246  to  261.  I 
presume  there  have  been  subsequent  decisions  upon 
the  question.  I  have  not  had  time  to  examine  sub- 
sequent decisions.  From  my  limited  consideration 
of  the  question,  I  am  inclined  to  the  opinion  that 
proof  of  a  persistent  maintenance  of  prices  at  such 
a  low  level  as  to  preclude  profit,  for  a  period  of 
approximately  two  years,  with  proof  that  the  direct 
effect  thereof  is  to  crush  attempted  competition, 
would  constitute  'unfair  [203]  methods  of  competi- 
tion in  commerce,'  within  the  meaning  of  the  law. 
Stating  it  more  precisely:  I  think  that  proof  of 
those  facts  would  constitute  a  prima  facie  case  and 
would  throw  upon  the  parties  employing  those  meth- 
ods the  burden  of  .justifying  them. 

If  I  should  be  employed  in  this  matter,  I  would 
endeavor  to  have  my  clients  employ  your  firm  to 
be  associated  with  me,  providing  they  can  and  will 
pay  a  sufficient  compensation. 

While  I  cannot  at  this  time  guarantee  employ- 
ment, I  am  taking  the  liberty  of  submitting  the 
above  question  to  you.  I  would  appreciate  your  off- 
hand impression ;  of  course,  I  would  also  appreciate 
the  off-hand  impressions  of  your  associates,  but  I 
do  not  want  to  impose  upon  the  time  of  any  of  you, 
until  T  can  give  you  some  assurance  of  employment. 
I  feel  under  such  heavy  obligations  to  all  of  you  for 
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the  many  courtesies  which  you  extended  to  me 
while  I  was  in  Washington,  that  I  would  not  burden 
you  with  the  present  inquiry,  except  for  the  fact 
that  I  really  hope  that  it  may  lead  to  a  joint  em- 
ployment, 

I  purposely  refrained  from  discussing  the  ques- 
tion above,  so  as  to  avoid  extending  the  length  of 
this  letter;  but  there  is  one  point  which  I  would 
like  to  mention,  viz. ;  If  these  two  English  concerns 
are  engaged  in  actual  competition,  then  the  present 
price  war  is  even  more  clearly  a  [204]  case  of 
*  unfair  methods  of  competition  in  commerce ' ;  while, 
on  the  other  hand,  if  they  are  not  engaged  in  actual 
bona  fide  competition,  then  the  present  ostensible 
price  war  could  have  no  other  purpose  than  to  pre- 
vent the  establishment  of  any  competitors  in  the 
business. 

There  are  a  number  of  personal  matters  concern- 
ing which  I  want  to  write  to  you,  but  I  will  not  stop 
to  do  so  today.  I  am  limiting  this  letter  to  the 
single  inquiry  stated  above,  because  I  expect  to  re- 
ceive a  call  from  the  interested  parties  in  about  ten 
days  from  now,  or  possibly  a  little  less.  Therefore, 
I  will  send  this  letter  by  air  mail,  in  the  hopes  that 
I  may  have  a  reply  from  you  before  anything  arises 
here  concerning  the  matter. 

Very  sincerely  yours, 
BTD:NL" 

Q.  Now,  you  understood,  did  you  not,  Mr.  Burn- 
ham,  that  the  two  concerns  referred  to  in  this  letter. 
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one  as  "two  concerns,"  and  one  as  "two  English 
concerns,"  were  the  defendants  in  this  action,  Amer- 
ican Potash  &  Chemical  Company  and  Pacific  Coast 
Borax  Company?  A.     Yes, 

Mr.  Carr:  That  was  a  letter  signed  by  Mr. 
Townsend  ? 

Q.  (By  Mr.  Harrison) :  That  was  a  letter 
signed  by  Mr.  Townsend  and  which  he  gave  you  a 
copy  of?  A.     That's  right.  [205] 

Mr.  Harrison:  I  will  stop  at  this  point,  your 
Honor. 

The  Court:  Yes,  we  will  take  the  afternoon 
recess  at  this  time.  Ladies  and  gentlemen  of  the 
Jury,  please  bear  in  mind  the  admonition  that  the 
Court  has  heretofore  given  to  you. 

(Recess.) 

Mr.  Harrison:     Shall  I  proceed,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Harrison)  :  Mr.  Burnham,  later  in 
the  year  1928,  and  to  be  more  specific,  in  November, 
1928,  did  you  receive  an  opinion  letter  from  Mr. 
Townsend  on  this  subject  dated  November  13? 

A.     Yes. 

Q.     Have  you  that  letter? 

A.     Yes,  it  is  here. 

Mr.  Carr:     What  was  that  date? 

Mr.  Harrison:     November  13,  1928. 

Q.     Would  you  hand  me  that,  please? 

A.     Yes. 

Q.  This  is  an  original  letter  received  by  you 
within  a  day  or  two  after  its  date?  A.     Yes. 
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Mr.  Harrison:  We  offer  the  letter  in  evidence, 
if  the  Court  please,  as  Defendants'  exhibit  next  in 
order. 

(The  letter  in  question  was  thereupon  re- 
ceived in  evidence  [206]  and  marked  Defend- 
ants' Exhibit  K.) 

Mr.  Harrison :  That  letter  is  written,  I  notice  on 
the  letterhead  of  Francis  J.  Heney?  A.     Yes. 

Q.  You  had  consulted  Mr.  Heney  and  Mr.  B.  D. 
Townsend  on  this  matter?  A.     That's  right. 

Q.  They  had  offices  together,  did  they*?  They 
were  associated,  were  they"? 

A.     They  were  associated  together. 

Q.  The  letter  is  addressed  to  you  at  the  Mer- 
chants Exchange  Building  in  San  Francisco;  you 
had  an  office  there  at  that  time? 

A.     That's  correct. 

Q.     I  will  read  the  letter  to  the  Jury : 

"Francis  J.  Heney,  Attorney  and  Counsellor  at 
Law,  Suite  1002  Flatiron  Building,  San 
Francisco,  Kearny  4860. 

November  13,  1928. 

"Mr.  G.  B.  Burnham, 
Insurance  Exchange  Bldg., 
San  Francisco,  California. 

My  dear  Mr.  Burnham :  [207] 

"Herewith  I  hand  you  the  memorandum  con- 
cerning   the    Federal    Trade    Commission,    its 
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powers  and  methods  of  procedure,  which  I 
have  prepared  pursuant  to  my  employment  by 
you  for  that  purpose.  I  have  made  this 
memorandum  quite  complete,  as  to  the  general 
features  of  the  subject,  and  in  doing  so  have 
gone  beyond  the  limits  of  the  question  which 
you  have  in  mind.  I  have  done  this  for  two 
purposes:  (1)  During  our  preliminary  confer- 
ences upon  the  subject,  I  observed  that  some  of 
your  associates  desired  general  information  of 
this  kind;  (2)  A  fairly  coinplete  knowledge  of 
the  subject  will  enable  anyone  to  have  a  more 
accurate  appreciation  of  the  rules  concerning 
any  jDarticular  subject  or  question. 

Moreover,  I  have  purposely  prepared  this 
memorandum  in  such  form  that  it  does  not  dis- 
close any  particular  question  which  you  or  any- 
one else  may  have  in  mind. 

Herewith  I  also  hand  you  a  memorandum 
concerning  the  'Application  of  Federal  Trade 
Commission  Law  to  Borax  Trade  Conditions.' 
In  this  document,  I  have  merely  given  my 
ultimate  conclusions  together  with  a  few 
observations  for  the  purpose  of  impressing 
upon  the  minds  of  yourself  and  your  associates 
the  importance  of  avoiding  any  general  discus- 
sion of  this  subject,  if  any  action  is  to  be 
taken  concerning  it.  I  mentioned  the  reasons 
for  this  course  during  our  last  conference  and 
all  of  you  agreed  with  me.  [208]  Upon  further 
consideration,   I   am   even   more    strongly   im- 
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pressed  with  the  importance  of  observing  this 
caution. 

The  conchision  which  I  have  expressed  in  the 
latter  memorandum  is  supported  by  a  very 
intensive  study  which  I  have  given  the  subject 
during  the  past  two  weeks.  I  am  now  con- 
vinced that  proceedings  before  the  Federal 
Trade  Commission  would  result  in  substantial 
benefits  to  those  interested  in  the  subject.  But 
I  make  this  prediction  with  one  condition  an- 
nexed, and  that  is,  the  observance  of  the 
caution  as  I  have  recommended  both  in  the 
memorandum   and   in   this   letter. 

Herewdth  I  also  hand  you  bill  for  services 
rendered.  I  have  performed  all  the  services 
contemplated  by  this  preliminary  employment. 
In  fact,  I  have  gone  much  beyond  the  work 
which  I  contemplated  at  the  time  of  this  em- 
ployment; but  I  did  this,  to  enable  me  to 
examine  every  federal  decision  upon  this  sub- 
ject, which  would  give  me  confidence  in  the 
views  which  I  have  expressed. 

Very  truly  yours, 

B.  D.  TOWNSEND 
BDT:NL 
Inc.3." 

Q.     Have  you  a  copy  of  that  letter  referred  to, 
Mr.  Burnham'?  A.     Yes. 

Q.     Have  you  the  memorandum?  [209] 
A.     Yes. 

(Papers  handed  by  witness  to  Mr.  Harrison.) 
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Mr.  Harrison :  Mr.  Burnham  lias  handed  me  two 
memoranda,  one  marked  Defendants'  Exhibit  71 
for  Identification  in  the  deposition  which  I  now 
offer  in  evidence  as  Defendants'  Exhibit  next  in 
order. 

(The  memorandum  in  question  was  there- 
upon received  in  evidence  and  marked  Defend- 
ants' Exhibit  L.) 

Mr.  Carr:  Are  you  going  to  put  two  of  them  in 
together  ? 

Mr.  Harrison:  Yes,  I  will  put  them  in  together, 
Mr.  Carr,  if  you  wish.  There  is  a  long  discussion 
of  the  law  in  one  memorandum.  This  is  entitled, 
"Application  of  Federal  Trade  Commission  Law  to 
Borax  Trade  Conditions": 

"For  about  three  years,  and  particularly 
during  the  past  year,  a  persistent  price-war  has 
been  waged  in  the  Borax  Trade,  until  the  price 
has  been  reduced  to  a  point  below  actual  cost  of 
production,  if  all  of  the  actual  elements  of 
production-cost  are  included  in  the  computa- 
tion, and  the  methods  of  computation  are  other- 
wise correct. 

This  situation  imperils  the  continued  exist- 
ence of  competition  in  the  Borax  Trade,  and 
will  ultimately  lead  to  the  establishment  of  an 
absolute  trust,  if  the  causes  of  the  situation  are 
not  terminated. 

Various  excuses  and  explanations  are  offered 
by  those  responsible  for  this  situation,  but  it  is 
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quite  evident  [210]  that  these  excuses  and  ex- 
planations are  mere  cloaks  and  disguises,  and 
that  an  adequate  investigation  of  the  subject 
will  develop  proof  that  this  situation  is  the 
natural  and  inevitable  result,  and  therefore 
the  very  object  and  purpose,  of  trade  practices 
which  are  in  violation  of  the  Federal  Trade 
Commission  Act,  also  the  Federal  Anti-Trust 
Laws. 

These  unlawful  practices  may  be  concealed 
by  clever  theories  and  ingenious  accounting  de- 
vices, but  when  the  true  facts  are  disclosed,  the 
very  cleverness  and  ingenuity  employed  to  cloak 
and  disguise  the  true  facts,  will  become  added 
and  persuasive  proof  of  consciousness  of  an 
illegal  purpose. 

If  this  matter  is  to  he  brought  to  the  atten- 
tion of  the  Federal  Trade  Commission,  there 
should  be  little  or  no  discussion  of  the  facts  or 
the  methods  by  which  they  may  be  established, 
until  they  are  presented  to  the  Conmiission; 
otherAvise  there  is  danger,  no  matter  how  cau- 
tiously the  subject  is  handled,  that  the  party 
charged  may  learn  the  methods  to  he  employed 
to  expose  the  true  facts,  and  may  then  defeat 
the  most  thorough  and  intelligent  investigation 
by  the  Federal  Trade  Commission  investigators. 

This  caution  is  especially  applicable  to  cases 
where  the  illegal  practices  have  been  cleverly 
concealed  or  disguised.  [211] 

The  proper  course  to  pursue  is  to  present 
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the  matter  clearly,  and  so  as  to  arouse  the  in- 
terest which  it  deserves;  the  foregoing  to  be 
supplemented  by  such  suggestions  and  services 
from  time  to  time  as  may  be  desired. 

In  the  event  that  the  investigation  results  in 
the  filing  of  charges  by  the  Commission,  any 
interested  party,  whose  interest  will  be  af- 
fected by  the  result  of  the  hearing,  will  be 
permitted  to  intervene." 

Q.  Now,  I  call  your  attention  to  the  fact,  Mr. 
Burnham,  that  in  the  defendants'  Exhibit  K,  which 
is  Mr.  Townsend's  letter,  he  says  that  he  has  in- 
cluded a  few  observations  "for  the  purpose  of  im- 
pressing upon  the  minds  of  yourself  and  your 
associates  the  importance  of  avoiding  any  general 
discusison  of  the  subject." 

Then:  "I  mentioned  the  reasons  for  this  course 
during  the  last  conference  and  all  of  you  agreed 
with  me.  Upon  the  further  consideration  I  am  even 
more  strongly  impressed  with  the  importance  of 
observing  this  caution." 

Had  Mr.  Townsend  in  fact  expressed  that  caution 
to  before  he  wrote  this  letter  of  November  13,  from 
which  I  have  quoted?  A.     I  do  not  remember. 

Q.  Have  you,  Mr.  Burnham,  a  copy  of  your  cir- 
cular letter  to  your  stockholders  of  January  12, 
1929?  A.     January  12,  1929? 

Q.  Yes,  It  is  possible  there  may  be  a  copy  here 
in  the  deposition  papers.  I  will  show  you  this  docu- 
ment and  ask  you  whether  or  not  that  is  a  letter  that 
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was  sent  out  under  your  facsimile  signature  on  Jan- 
uary 12,  1929,  to  all  stockholders  of  the  Burnham 
Chemical  Company.  A.     Yes,  it  is. 

Mr.  Harrison:  We  will  offer  the  letter  in  evi- 
dence, if  the  Court  please,  as  Defendants'  Exhibit 
next  in  order. 

(The  document  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendant's 
Exhibit  M.) 

Q.     (By  Mr.  Harrison)  :     Have  you  a  copy"? 
A.     Yes,  I  have  a  copy.  I  don't  have  one  with  me. 
Mr.  Harrison:     I  will  read  from  my  copy,  Mr. 
Burnham,  to  save  time.  You  can  follow. 

I  just  want  to  read  two  passages  in  this  circular, 
ladies  and  gentlemen  of  the  jury,  a  copy  of  which  I 
have  here,  and  of  which  Mr.  Burnham  has  a  copy: 

"Some  very  important  developments  in  the 
borax  market  have  been  taking  place  in  recent 
months  which  have  vital  significance,  in  spite 
of  the  fact  that  the  apparent  motives  back  of 
them  are  being  carefully  camouflaged.  For  the 
past  hundred  years,  in  fact  during  its  entire  his- 
tory, [213]  the  price  of  borax  has  never  been 
below  $75  per  ton  delivered.  It  is  rather  a  pe- 
culiar coincidence  that  last  summer,  just  at  the 
time  we  were  getting  ready  to  produce  and  put 
our  product  on  the  market,  the  price  dropped 
to  $50  per  ton  delivered.  Taking  into  consider- 
ation the  fact  that  the  freight  charge  is  fixed, 
this  means  cutting  the  price  of  borax  at  the 
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plant  almost  in  half.  It  means  that  we  cannot 
make  any  profit  on  our  borax  at  this  early  stage 
of  development.  We  will  be  doing  well  to  break 
even  on  our  operating  expense." 

Again  later  in  the  letter 


"It  has  been  urged  by  some  who  are  familiar 
with  the  situation  that  in  selling  borax  at  $50 
per  ton  our  competitor  is  selling  below  actual 
cost  of  production,  if  correctly  computed;  and 
that  this  remarkable  cut  in  t)ie  price  of  borax 
is  nothing  but  a  price  war  to  destroy  competi- 
tion, and  particularly  the  competition  of  young 
competitors  who  are  struggling  to  become  estab- 
lished. This  matter  has  been  under  considera- 
tion for  some  time,  and,  for  obvious  reasons,  the 
subject  was  kept  confidential  while  it  was  under 
investigation.  That  is  the  reason  why  this  price 
war  has  not  been  mentioned  to  you  until  the 
present  time;  and,  for  the  same  general  rea- 
son, further  discussion  of  it  will  not  be  indulged 
in  at  this  [214]  time,  except  to  say  that  if  our 
competitor  has  been  selling  borax  for  less  than 
cost,  it  is  believed  that  this  fact  will  increase 
the  M^rongs  imposed  upon  us,  and  therefore  will 
increase  the  legal  remedies  available  to  us." 

Q.  I  call  your  attention,  Mr.  Buraham,  to  the 
statement  there  that  "it  has  been  urged  by  some  who 
are  familiar  with  the  situation  that  in  selling  borax 
at  this  price  our  competitor  is  selling  below  actual 
cost  of  production."  Who  was  it  who  was  familiar 
with  the  situation  who  urged  that  upon  you? 
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A.  I  do  not  recall  at  this  time.  It  may  have 
been  some  of  our  customers. 

Q.     Some  of  your  customers  ? 

A.     It  might  have  been.  I  don't  remember. 

Q.  They  were  not  complaining  of  the  price,  I 
assume  ? 

A.     They  didn  't  want  to  see  us  go  out  of  business. 

Q.  Have  you  the  circular  letter  of  March  25, 
1929,  to  the  stockholders  ?  I  have  it  here,  Mr.  Burn- 
ham,  from  the  deposition.  This  paper  that  I  show 
you  now  is  a  circular  letter,  is  it  not,  which  was  sent 
out  on  its  date,  March  25,  1929,  under  the  facsimile 
signature  of  yourself  as  president,  Mr.  de  Witt  as 
vice  president,  and  Mr.  Whitney  as  secretary-treas- 
urer ?  A.     Yes. 

Q.  And  was  sent  to  all  the  stockholders  of  the 
company  about  its  date  ? 

A.     That  is  right.  [215] 

Mr.  Harrison:  We  offer  the  document  in  evi- 
dence, if  the  Court  please. 

(The  document  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit N.) 

Mr.  Harrison:  You  can  follow  me  while  I  read 
from  a  couple  of  these  pages  to  see  that  I  get  it 
right.  I  desire  to  read  to  the  jury  two  paragraphs 
from  this  letter  of  March  25,  1929 : 

''Dear  Stockholder: 

"But  just  as  we  went  into  production  came 
the   slash   in   the   price   of   borax.     The   price 
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dropped  to  the  lowest  level  in  the  history  of 
borax  production.  A  drop  of  more  than  50  per 
cent  in  the  price  of  borax  at  the  plant.  The 
market  became  demoralized,  and  today  there 
is  almost  no  such  thing  as  a  definite  borax 
price.  There  are  as  many  prices  as  there  are 
purchasers.  We  believe  no  one  is  really  making 
a  profit,  and  for  this  reason  we  expect  condi- 
tions soon  to  change  to  normal,  but  the  fight 
is  still  on.  Your  company,  an  infant  in  the  in- 
dustry, without  definitely  established  markets, 
without  sur])lus  or  reserve,  was  hit  the  hardest. 
The  solid  ground  was  taken  out  from  under  our 
feet.  Our  funds  were  soon  exhausted  and  tied 
up  in  finished  product." 

Upon  the  next  page: 

"Let  us  take  stock  of  our  resources.  Wliat 
have  we?  [216]  On  close  checking  we  believe 
that  we  have  quite  a  lot.  True  enough,  not 
much  to  put  on  the  market  for  a  quick  sale, 
under  the  conditions,  but  a  big  thing  if  prop- 
erly developed.  Of  course,  the  raw  material 
is  there — no  one  doubts  that.  Our  processes  are 
sound  and  economical — that  has  been  proven  to 
the  dissatisfaction  and  disappointment  of  our 
adversaries.  Our  borax  plant  is  complete  and 
in  splendid  condition.  Our  organization  is  ca- 
pable, progressive,  loyal  and  energetic.  Our 
processes,  which  we  believe  to  be  the  most  valu- 
able at  Searles  Lake,  are  legally  protected  by 
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United  States  Letters  of  Patents.  Our  develop- 
ment work  for  the  recovery  of  salts  other  than 
borax  is  progressing  rapidly  and  satisfactorily. 
What  is  wrong,  then?  Nothing  fundamentally, 
except  that  some  sinister  forces  apparently  are 
trying  to  rob  us  of  what  is  rightfully  ours. 
They  know  our  weak  point  (lack  of  surplus  and 
reserve)  and  they  are  trying  to  take  advantage 
of  it." 

Q.  In  writing  and  signing  that  letter,  whom  were 
you  intending  to  designate  by  the  words  ''some  sin- 
ister forces?" 

A.  I  don't  know.  That  is  why  I  said  I  did  not 
specify. 

Q.  Did  you  have  anybody  in  mind  when  you 
wrote  that  letter?  A.     I  don't  know. 

Q.     You  have  no  idea  now? 

A.  That  is  why  I  couldn't  name  them  at  that 
time. 

Q.     What  is  that?  [217] 

A.     I  was  not  able  to  name  them  at  that  time. 

Q.  They  certainly  included  the  defendants  in  this 
case,  the  American  Potash  &  Chemical  Corporation 
and  Pacific  Coast  Borax  Company,  did  they  not? 

A.  We  knew  they  were  infringing  our  patents, 
that  is,  we  believed  they  were  infringing  our  patents, 
using  our  process  to  defeat  us. 

Q.  Didn't  you  intend  to  designate  them,  didn't 
you  have  them  in  mind  when  you  spoke  of  sinister 
forces  in  that  letter? 
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A.  We  had  one  of  them  in  mind,  and  that  was 
the  American  Potash  &  Chemical  Corporation,  be- 
cause we  felt  pretty  certain  that  they  were  infring- 
ing our  processes  and  using  our  processes  to  defeat 
us,  our  patented  processes. 

Q.  I  will  ask  you  whether  in  your  deposition  on 
page  291,  line  5,  you  gave  this  testimony : 

**Q.  Now,  Mr.  Burnham,  w^ho  were  the  sin- 
ister forces  that  you  there  referred  to  who  were 
trying  to  rob  you  of  what  was  rightfully  yours "? 

A.  There  might  have  been  sinister  forces 
that  I  had  in  mind. 

Q.  But  you  had  in  mind  among  them  the  Pa- 
cific Coast  Borax  Company  and  the  American 
Potash  &  Chemical  Corporation? 

A.  I  was  wondering  if  they  might  not  be 
one  of  the  companies. 

Q.  When  you  use  the  term  'sinister  forces' 
in  this  letter,  [218]  those  two  companies  were 
either  the  sinister  forces  or  among  them? 

A.  They  were  among  them.  We  had  others 
in  mind,  such  as  the  Blue  Sky  Commissioners." 

Q.     Did  you  so  testify?  A.     Yes. 

Q.  Now,  I  would  like  to  call  your  attention  to 
the  month  of  December,  1928,  and  particularly  a 
conversation  that  you  had  with  Mr.  Emlaw  on  De- 
cember 6,  1928.  Will  you  turn  to  your  diary  for 
that  date?  A.     Yes,  I  have  it. 

Q.     Do  you  have  that  entry? 
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A.  I  have  one  entry  here  dated  December  6, 
1928. 

Q.  Refreshing  your  recollection  by  that  entry, 
is  it  a  fact  that  on  that  day  you  called  upon  Mr. 
Emlaw  ?  A.     Yes. 

Q.     In  New  York?  A.     That  is  right. 

Q.  And  on  that  occasion  you  accused  him,  did 
you  not,  or  accused  his  company,  the  American  Pot- 
ash &  Chemical  Corporation,  of  infringing  the  pat- 
ents of  the  Burnham  Chemical  Company? 

A.     That  is  right. 

Q.     And  he  denied  the  accusation,  did  he  not? 

A.    Yes. 

Q.  And  he  was  angry  and  defiant  in  denying  the 
accusation,  [219]  was  he  not  ? 

A.     In  words  somewhat  along  that  line,  yes. 

Q.     Isn't  that  a  fair  description? 

A.     Yes,  that  would  be. 

Q.  You  had  a  draft  of  a  telegram  describing  his 
denial  as  being  angry  and  defiant?  A.     Yes. 

Q.  Notwithstanding  his  denial  of  patent  in- 
fringement you  did  not  believe  that  denial,  did  you  ? 

A.  No,  I  was  pretty  certain  that  they  were  in- 
fringing our  processes.  I  did  not  have  absolute 
proof,  but  I  felt  fairly  convinced  of  it. 

Q.  You  felt  fairly  certain  that  they  were  infring- 
ing, didn't  you,  at  that  time?  A.     Yes. 

Q.  Now,  then,  after  having  left  that  conversa- 
tion, when  Mr.  Enlaw  was  angry  and  defiant,  and 
when  you  did  not  believe  him,  did  you  go  over  to 
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see  Mr.  Zabriskie  on  the  same  day  on  this  patent 

matter  ?  A.     Yes. 

Q.     That  was  on  December  6,  1928?  A.     Yes. 

Q.  And  you  had  a  talk  with  him  about  the  mat- 
ter of  the  infringement  of  your  patent  by  the  Ameri- 
can Potash  &  Chemical  Corporation,  did  you  not? 

A.     Yes. 

Q.     What  did  you  tell  him  in  effect?  [220] 

A.  Well,  I  had  an  hour's  or  more  talk  with  him, 
and  I  told  him  that  I  believed  tlje  American  Potash 
&  Chemical  Corporation  were  infringing  our  pat- 
ents, and  we  discussed  the  particular  patents  that 
I  had  in  mind,  and  I  asked  Mr.  Zabriskie  if  he 
would  be  willing  to  finance  a  suit  against  the  Ameri- 
can Potash  &  Chemical  Corj)oration  for  the  infring- 
ing of  our  patents. 

Q.     What  did  he  say  to  that? 

A.  He  said  that  was  very  interesting  and  he 
would  like  to  give  it  more  thought,  and  asked  me 
to  come  back  the  next  day  and  discuss  it  with  Mr. 
Tingley,  the  chief  chemist,  and  go  over  the  patents 
■again  with  him  to  see  again  for  sure  if  the  Ameri- 
can Potash  &  Chemical  Company  were  infringing 
our' patents. 

Q.  Did  you  tell  him  how  you  would  be  benefited 
or  how  the  Pacific  Coast  Borax  Company  would  be 
benefited  if  he  put  up  this  money  to  bring  the  suit 
against  the  other  company? 

A.  Yes,  I  told  hhn  I  would  give  them  exclusive 
rights  to  use  our  patented  processes,  and  further- 
more it  would  strengthen  the  price  of  borax,  be- 
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cause  if  the  American  Potash  &  Chemical  Company 
were  infringing  our  process,  and  we  prevailed  in  a 
suit  against  them,  then  they  would  have  to  pay  us 
royalties,  and,  of  course,  that  would  increase  the 
price  of  borax. 

Q.  And  so  that  would  benefit  the  Pacific  Coast 
Borax  by  raising  the  price?  [221^ 

A.  Yes,  that  would  be  a  legal  way  of  protecting 
ourselves  on  the  drastic  cut  in  price. 

Q.     Mr.  Zabriskie  asked  you  to  write  him  a  letter? 

A.     Well,  not  that  day. 

Q.     Did  he  the  next  day? 

A.     The  next  day,  yes. 

Q.     What  did  he  say  ? 

A.  We  went  into  the  thing  more  thoroughly  the 
next  day  and  he  said  to  write  me  a  letter  conforming 
what  we  talked  about  and  to  give  him  a  definite  un- 
derstanding of  what  kind  of  a  proposition  we  would 
make  to  them. 

Q.  Now,  you  did  write  him  a  letter,  then,  did 
you  ? 

A.  I  returned  to  San  Francisco,  conferred  with 
our  directors,  and  wrote  Mr.  Zabriskie  a  letter  on 
January  15th,  1929. 

Q.  You  have  that,  do  you,  Mr.  Bumham?  It 
doesn't  seem  to  be  here. 

A.  Yes,  this  is  the  only  copy  of  the  letter  that 
I  have,  and  if  it  is  turned  iiito  the  court,  I  would 
like  to  have  copies  made. 

Q.     I  have  no  objection  to  your  having  a  copy 
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made  and  having  it  substituted  later,  if  Mr.  Carr 

wishes  and  you  do,  too. 

A.  The  same  applies  to  some  of  the  documents 
Mr.  Townsend  gave  us. 

Q.     We  can  arrange  that. 

We  offer  this  letter  in  evidence,  if  the  Court 
please,  [222]  as  Defendants'  Exhibit  next  in  order. 

(The  document  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit O.) 

Mr.  Carr :     What  is  the  date  ? 

Mr.  Harrison:  January  15,  1929,  written  by 
Burnham  Chemical  Company,  G.  B.  Burnham,  to 
the  Pacific  Coast  Borax  Company,  Attention  Mr. 
C.  B.  Zebriskie.  This  is  a  somewhat  long  letter,  and 
if  Mr.  Carr  wishes  to  read  it  all  later,  I  have  no  ob- 
jection, but  I  wish  to  call  to  the  juiy's  and  the  wit- 
ness' attention  the  following  passages: 

"Pacific  Coast  Borax  Company,  100  William 
Street,  New  York  City,  N.  Y. 

Dear  Sirs: 

"Pursuant  to  our  conversation  last  month 
concerning  our  patent  situation  at  Searles 
Lake,  I  have  discussed  the  matter  with  our 
directors,  and  submit  to  you  the  following 
statement  of  our  position  concerning  the 
matter : 

"1.  For  a  long  time  we  received  information 
to  the  effect  that  our  patent  rights,  as  to  borax, 
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were  being  violated  by  the  operations  of  the 
American  Potash  &  Chemical  Corporation. 
After  a  careful  investigation  and  consideration 
of  the  matter,  we  became  convinced  that  the 
American  Potash  &  Chemical  Corporation  was, 
and  for  a  long  time  had  been,  engaged  in  flag- 
rant violations  of  such  [223]  patent  rights; 
whereupon  we  served  upon  them  a  formal  no- 
tice of  infringement  on  October  31,  1927." 

Mr.  Carr:     Will  you  read  a  little  louder? 
Mr.  Harrison:     Yes,  surely. 

"2.  In  the  meantime,  the  American  Pot- 
ash &  Chemical  Corporation  has  engaged  in  a 
persistent  and  flagrant  price  war,  as  to  borax, 
reducing  the  price  to  $50  per  ton  or  less,  de- 
livered anywhere  in  the  United  States.  We  are 
reliably  informed  that  the  prices  quoted  by  this 
company  in  the  present  month  and  for  several 
months  last  past,  are  below  its  actual  cost  of 
producing  borax,  if  such  production  cost  be  ac- 
curately and  properly  computed,  and  we  are 
further  reliably  informed  that  the  specific  pur- 
pose of  this  price  war  is  to  destroy  competition 
as  to  borax. 

**3.  The  American  Potash  &  Chemical  Cor- 
poration could  not  carry  on  this  price  war  ex- 
cept for  the  fact  that  they  are  illegally  employ- 
ing  the  economical  advantages  of  the  jjatent 
rights  of  the  Burnibam  Chemical  Company.  In 
other  words,  they  are  illegally  using  the  pat- 
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ent  rights  of  the  Burnham  Chemical  Company 
for  the  specific  purpose  of  manufacturing  borax 
at  a  low  cost,  and  then  selling  the  borax  at  such 
a  low  price  as  to  drive  out  competitors,  includ- 
ing the  Burnham  Chemical  Company,  which  is 
the  owner  of  the  patent  rights  illegally  em- 
ployed [224]  for  that  purpose.  We  are  advised 
by  our  attorneys  that,  under  these  facts,  the 
American  Potash  &  Chemical  Corporation  is 
engaged  in  an  'unfair  method  of  competition,' 
within  the  provisions  of  the  Federal  Trade 
Commission  Act,  and  allied  acts." 

Q.  You  understand,  Mr.  Burnham,  those  allied 
acts  included  the  Antitrust  Laws,  did  you  not  % 

A.     I  didn't  know.  [224-a] 

Q.  What  did  you  mean  by  the  term  "Allied 
actsr' 

A.     All  Anti-Trust  acts  I  presume  are  included. 

Q.  I  should  like  to  read  one  other  paragraph  on 
that  letter,  on  the  last  page : 

"I  will  venture  the  prediction  that  the  very 
institution  of  a  suit  by  us  as  above  proposed  will 
result  in  an  immediate  increase  of  the  price  of 
borax  of  not  less  than  $10  per  ton,  and  this  in- 
crease alone  will  much  more  than  offset  the  cost 
to  your  company  of  such  benefits  of  the  above 
proposition." 

Did  you  tell  Mr.  Zabriskie,  Mr.  Burnham,  how 
much  you  wanted  him  to  put  up  for  the  expense  of 
this  suit"? 
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A.     I  believe  I  suggested  $50,000. 

Q.     What  reply  did  he  make  to  that  letter*? 

A.  I  couldn't  find  a  reply  in  my  file,  but  it  seems 
to  me  he  referred  the  matter  to  London  and  I  never 
did  hear  the  result. 

Q.  Well,  didn't  he  in  fact  refuse  to  assist  you 
in  the  matter  of  that  particular  suit? 

A.  Yes,  I  couldn't  find  his  reply,  but  it  seems 
to  me  we  got  a  letter,  but  I  couldn't  find  it  in  the 
file. 

Q.  In  any  event,  in  one  form  or  another  you 
learned  the  Pacific  Coast  Borax  Company  was  not 
willing  to  put  up  this  $50,000  or  any  part  of  it? 

A.     Yes.  [225] 

Q.  And  when  you  learned  that,  that  revived  and 
increased  your  belief,  did  it  not,  that  the  P.C.B., 
the  Pacific  Coast  Borax,  had  acted  jointly  with  the 
American  Potash  &  Chemical  Company  for  the  pur- 
pose of  injuring  the  Burnham  Chemical  Company? 

A.     No,  I  don't  think  it  did  that. 

Q.  You  don't  think  it  had  any  effect  in  that  re- 
gard. Didn't  it  give  you  an  added  belief  and  sus- 
picion when  Zabriskie  wouldn't  cooperate  with  you, 
that  he  was  cooperating  with  the  American  Potash  & 
Chemical  Company  in  the  matter  of  cutting  prices? 

A.  Well,  Zabriskie — they  had  their  own  pat- 
ents and  they  began  to  think  that  the  American  Pot- 
ash &  Chemical  Company  were  infringing  on  the 
patent  of  the  Pacific  Const  Borax  Company  and  per- 
haps they  would  be  just  as  well  off  to  sue  the  Ameri- 
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can  Potash  &  Chemical  Corporation  for  infringing 

on  their  own  patents. 

Q.  I  don't  think,  perhaps,  you  understood  my 
question : 

Did  the  fact  that  Zabriskie  wouldn't  help  you,  give 
you  an  added  belief  or  suspicion  that  his  company 
was  cooperating  with  the  American  Potash  &  Chem- 
ical Company  to  cut  prices  to  drive  you  out  of 
business?  A,     No,  it  didn't. 

Q.  I  will  ask  you  to  turn  to  the  deposition,  at 
page  105,  if  you  will,  please — Page  105,  Line  11,  and 
I  will  ask  you  if  you  testified  as  follows:  [226] 

Mr.  Carr:     Page  105,  Line  11? 

Q.     (By  Mr.  Harrison)  :     Yes,  have  you  that? 

A.     105,  Line  11? 

Q.  Yes.  I  will  ask  you  whether  you  testified  at 
your  deposition  that  was  taken  within  the  last  month 
as  follows: 

"Q.  Then  when  Mr.  Zabriskie  refused  to 
advance  the  money  to  assist  you  in  bringing  a 
patent  suit  against  the  American  Potash  & 
Chemical  Corporation  so  that  you  could  get  the 
price  up,  you  attached  significance  to  that,  did 
you?" 

Mr.  Carr:     What  page  and  what  line? 

Mr,  Harrison:     Line  11. 

Mr.  Carr:     Oh,  pardon  me. 

Mr.  Harrison :     I  will  re-read  the  question : 

'*Q.  Then,  when  Mr.  Zabriskie  refused  to  ad- 
vance the  money  to  assist  you  in  bringing  a 
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patent  suit  against  the  American  Potash  & 
Chemical  Corporation  so  that  you  could  get 
the  price  up,  you  attached  significance  to  that, 
did  you? 

A.  Well,  I  felt  very  certain  that  the  Ameri- 
can Potash  was  infringing  our  patents  and  the 
very  fact  that  Zabriskie,  who  wouldn't  coop- 
erate in  any  way  to  help  us,  and  incidentally 
help  himself  for  supporting  our  infringement 
suit  against  the  American  Potash  &  Chemical 
Company,  the  very  fact  that  he  wouldn't  coop- 
erate gave  me  added  belief  or  suspicion  that  he 
was  cooperating  with  the  American  Potash 
[227]  &  Chemical  Company  and  cooperating 
with  them  to  cut  the  price  in  order  to  drive  us 
out  of  business. 

Q.     Did  3^ou  so  testify? 

A.  I  did,  but  I  have  been  thinking  about  that 
since  I  testified  to  that  and  I  have  been  wondering 
a  little  bit. 

Mr.  Harrison:  May  I  ask  the  Court  to  instruct 
the  witness  to  answer  the  question? 

The  Court:  Yes,  your  attorney  can  bring  that 
out.  It  takes  too  long  when  you  give  these  long 
explanations. 

The  Witness:  Yes,  that  is  the  way  I  testified. 
It  is  a  long  time  since  this  occurred. 

Q.  (By  Mr.  Harrison) :  What — the  deposi- 
tion? A.     No,  this  occurrence. 

Q.    Yes,  since  1928?  A.     Yes. 
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Q.  But  the  deposition  was  quite  recent,  was  it 
not  ?  A.    Yes. 

Q.  And  after  giving  the  deposition,  you  read  it 
over,  did  you  not,  for  the  purpose  of  making  any 
corrections  you  desired  in  your  testimony "? 

A. .  This  more  thorough  study  of  this  particular 
situation  occurred  just  recently. 

Q.  Now,  we  may  pass,  I  think,  Mr.  Burnham, 
to  the  conversations  which  you  say  you  had  with 
Mr.  Zabriskie — oh,  my  associate  reminds  me  that 
the  deposition  was  signed  a  week  ago  today.  [228] 
That  is  correct,  isn't  it?  A.     About  that. 

Q.  Now,  about  these  conversations  that  you  tes- 
tified to  with  Mr.  Zabriskie  and  Mr.  Emlaw  on  May 
17,  1929;  when  you  went  to  Mr.  Zabriskie  you  ac- 
cused, him,  did  you  not,  of  cooperating  with  the 
American  Potash  &  Chemical  Company  in  the  mat- 
ter of  the  price  cuts  in  order  to  injure  you  and 
your  company?  A.     On  what  date? 

Q.     May  17?  A.     Yes. 

Q.  And  then  after  your  conversation  with  him 
you  immediately  went  over  to  Mr.  Emlaw  and  ac- 
cused him,  did  you  not?  A.     Yes. 

Q.     You  never  saw  Mr.  Zabriskie  after  that  time  ? 

A.     No. 

Q.  You  had  never  before  discussed  the  price  cuts 
with  him  except  in  your  conversations  in  December 
about  patent  infringement? 

A.     No,  not  in  that  regard. 

Q.  Well,  I  would  like  you  to  think :  Did  you  ever 
discuss  the  price  cuts  with  Mr.  Zabriskie  before  that 


vs.  Borax  Consolidated,  Ltd.  537 

(Testimony  of  George  B.  Buniham.) 

occasion,  except  your  endeavor  to  get  him  to  put  wp 

money  in  the  previous  December? 

A.     No,  I  don't  think  I  did. 

Q.  Now,  then,  you  have  some  diary  entries  about 
those  conversations,  have  you  nof?  [229] 

A.    Yes. 

Q,     I  would  like  you  to  produce  them,  please. 

A.     The  ones  on  May *? 

Q.     The  ones  on  May  17  ?  A.     Yes. 

Q.  While  you  are  looking  for  that,  Mr.  Burn- 
ham,  Mr.  Zabriskie  died  within  a  year  or  two  after 
this  conversation,  did  he  not,  early  in  the  30 's? 

A.     In  the  30 's  some  time. 

Q.     Early  in  the  30 's,  didn't  he? 

A.     I  believe  so.    Here  is  the  diary  entry. 

Q.  Yes,  before  we  get  to  that,  let  me  first  ask 
you  this  question :  You  knew  at  that  time  that  the 
head  of  the  Borax  Consolidated  and  the  Pacific 
Coast  Borax  was  Mr.  R.  C.  Baker  of  London,  did 
you  not? 

A.     I  knew—  ?  Will  you  state  the  question  again  ? 

Q.  You  knew  in  1929  when  you  talked  to  Za- 
briskie that  the  head  of  the  company  was  Mr.  R.  C. 
Baker  of  London,  did  you  not? 

A.     I  don't  remember. 

Q.     You  have  heard  of  Mr.  Baker,  haven't  you? 

A.     Yes. 

Q.  And  you  knew  he  was  the. head  of  the  com- 
pany, didn't  you? 

A.  I  could  say  yes,  but  I  am  not  quite  certain. 
I  think  I  did  see  it  in  the  Moody's  Manual,   or 


538  Burnham  Chemical  Company 

(Testimony  of  George  B.  Biimham.) 

Moody's  Publication,  [230]  that  he  was  head  of  the 

company. 

Q.  That  was  a  matter  of  general  trade  knowl- 
edge, wasn't  it? 

A,  Yes,  I  believe  it  was;  I  wouldn't  swear  ab- 
solutely. 

Q.  I  understand.  We  will  look  at  those  diary  en- 
tries now,  if  you  please.  This  has  been  marked,  I 
think,  but  in  any  case  on  which  side  of  the  page  is 
the  entry  about  these  conversations? 

A.     Right  here  (indicating). 

Q.  Beginning  in  the  middle  of  the  right  hand 
page  1 

A.     Yes — down  here  also  (indicating). 

Q.  There  are  some  erasures  there  in  the  date,  are 
there  not?   Is  that  "May"  written  over  an  erasure? 

A.  Yes,  that  is  written  over  an  erasure,  but  the 
erasure  occurred  at  that  time. 

Q.  Well,  what  is  the  word  that  was  there  before 
the  erasure  was  made — can  you  tell  ? 

A.  "Talked,  t-a-1-k-e-d."  The  next  word  is  hard 
to  m^ake  out.  Then  I  have  written  over  that,  "May 
17,1929." 

Q.  Now,  where  is  the  memorandum  of  the  Em- 
law  conversation  ?  Did  that  follow  the  Zabriskie  ? 

A.  Yes,  and  also  on  the  opposite  page  of  Za- 
briskie—both.  The  Emlaw  conversation  starts  on 
May  17,  1929,  at  the  top  of  the  next  page. 

Q.  Is  there  an  erasure  of  the  word  "May"  in  the 
account  of  the  Emlaw  conversation?  [231] 

A.     No,  there  is  not,  that  I  can  detect. 
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Q.  Now,  with  respect  to  the  Emlaw  conversation, 
I  wish  you  would  read  to  the  jury  just  what  your 
diary  states. 

A.  "Called  on  Emlaw  of  the  American  Pot- 
ash &  Chemical  Corporation  regarding  the  sell- 
ing of  concentrated  brine.  Says  brine  must 
have  enough  2  Na2  CO3  to  make  3  Na2  S04,  2  Naa 
C03.  Refer  matter  to  Burke.  Did  not  discuss 
patents. ' ' 

Q.  That  is  all  that  appears  on  that  page,  is  it 
not?  A.     Yes,  that's  right. 

Q.  And  the  fact  is  you  did  not  discuss  the  pat- 
ent matter  Math  him  as  to  which  you  had  had  that 
controversy  with  him  in  the  previous  December? 

A.     That's  right. 

Q.  But  yoii  still  disbelieved  what  he  had  told 
you  the  previous  December,  to-wit,  that  they  were 
not  infringing  your  patent "?  A.     Yes. 

Q.  Now,  then,  there  is  nothing  on  that  page  re- 
lating to  price  cuts  or  any  accusation  or  any  denial, 
is  there  ?  A.     No. 

Q.  What  other  entry  do  you  consider  now  has 
any  relation  to  the  Emlaw  conversation? 

A.     On  the  other  page  it  says : 

"American  Potash  &  Chemical  Corporation 
Pitzroy  9620,  Whitehall  7240." 

Q.  Let  me  interrupt  you  therfe:  You  say,  "on 
the  other  page."  [232]  In  order  that  the  jury 
may  understand  and  that  the  record  may  be  clear, 
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will  3^ou  state  what  you  mean  by  that?  In  other 
words,  that  isn't  on  the  same  page  as  the  note  you 
have  gi^en  us  here ;  that  is  two  pages  earlier  and  on 
a  page  preceding  the  notes  of  the  Zabriskie  conver- 
sation ?  A.     Yes. 

Q.  All  right,  now,  go  ahead  and  tell  us  what  you 
have  written  on  that  earlier  page. 

A.  "AYhitehall  7240.  233  Broadway.  P.C.B., 
Beekman0332." 

Q.  Those  were  evidently  all  telephone  numbers 
and  addresses,  were  they  not  % 

A.     Yes.  "Emlaw  says '' 

Q.  Is  "Emlaw  says"  immediately  below  those 
telephone  numbers  % 

A.  With  an  arrow  going  from  the  "American 
Potash  &  Chemical  Corporation"  down  to  here,  to 
"Emlaw  says." 

Q.     That  is  written  at  the  bottom  of  the  page? 

A.    Yes. 

Q.  Now,  will  you  read  the  bottom  of  the  page 
exactly  ? 

A.  "Emlaw  says  not  selling.  Nothing  in  it. 
Would  sell  if  could  get  offer." 

Q.  You  have  read  us,  have  you  not,  everything 
in  your  Ixwk  that  up  to  the  present  time  relates  in 
your  opinion  to  the  Emlaw  conversation? 

A.  That  is  all  I  had  written  at  the  bottom  on 
the  conversation, 

Mr.  Harrison :  Yes.  In  order  that  the  testimony 
of  the  [233]  witness  may  be  clear,  may  we  ask  this 
exhibit  be  shown  to  the  jury  for  a  moment? 
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The  Court:  Yes.  Mr.  Jones,  will  you  take  the 
book  from  the  witness  and  pass  it  to  the  jury. 

The  Witness :     And  there  are 

The  Court:     No,  just  give  the  book  to  the  bailiff. 

(Thereupon  the  book  referred  to  was  exhib- 
ited to  the  jury.) 

The  Court:  Has  this  book  that  has  been  shown 
to  the  jury  been  identified  in  any  way  in  the  record  *? 

Mr.  Harrison :  I  thought  it  had  been,  but  we  bet- 
ter do  it  if  it  has  not  already  been  done, 

Mr.  Carr:     I  think  it  has  been  done,  yes. 

The  Court:  Was  the  one  we  ])ut  the  identify- 
ing sticker  on  the  l)ack  of  this  book? 

The  Clerk:     Yes. 

The  Court:  Then,  it  is  identified  for  the  record 
as  Plaintiff's  Exhibit  1  for  Identification. 

Mr.  Carr:     Yes. 

Mr.  Harrison:     Yes. 

The  Court:  We  will  take  an  adjournment  in 
this  case,  ladies  and  gentlemen  of  the  jury,  until 
next  Tuesday  morning  at  ten  o'clock.  The  court 
has  other  matters  to  take  up  on  Monday.  I  try  to 
dispose  of  some  of  tliese  matters  we  have  to  hear 
in  the  mornings  before  we  go  on  with  this  case, 
but  Monday  is  not  even  long  enough  to  do  th;it. 
That  is  wliy  [234]  you  have  to  sit  here  and  wait 
in  the  mornings  while  we  hear  oth^r  matters.  How- 
ever, we  do  try  to  dispose  of  some  of  those  other 
matters  on  Mondaj^s,  That  is  why,  ordinarily,  we  do 
not  have  juries  come  in  on  Mondays. 
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I  will  ask  you,  then,  to  return  on  Tuesday  morn- 
ing at  ten  o'clock.  In  the  meantime,  please  bear  in 
mind  the  admonition  heretofore  given  you,  not  to 
talk  about  this  case  among  yourselves,  nor  with  any- 
one else  on  any  subject  connected  with  the  case,  nor 
are  you  to  form  or  express  any  opinion  as  to  what 
your  decision  should  be  until  the  case  is  finally  sub- 
mitted to  you. 

(The  further  hearing  of  the  cause  was  con- 
tinued until  Tuesday,  April  1,  1947,  at  10:00 
o'clock  a.m.)  [235] 


Tuesday,  April  1,  1947,  10:00  o 'Clock  A.M. 

The  Clerk:  Burnham  Chemical  Company  vs. 
Borax  Consolidated. 

Mr.  Carr:     Ready. 

Mr.  Harrison:     Ready. 

The  Court:  Mr.  Burnham  was  on  the  witness 
stand. 


GEORGE  B.  BURNHAM 


recalled. 


Cross-Examination 

(Resumed) 

Q.  (By  Mr.  Harrison) :  Mr.  Burnham,  when 
court  adjourned  last  week  we  were  talking  about 
your  conversations  with  Mr.  Zabriskie  and  Mr. 
Emlaw  on  May  17,  1929.   It  is  a  fact,  is  it  not,  that 
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piior  to  that  time  and  in  the  spring  of  1929  yon  had 

been  East  for  sometime  ?  A.    Yes. 

Q.  Is  it  not  a  fact  that  while  you  were  East, 
and  before  the  conversations  with  Mr.  Zabriskie 
and  Mr.  Emlaw,  you  called  upon  some  of  the  stock- 
holders of  your  company  in  New  York? 

A.     Yes. 

Q.  Did  you  tell  those  stockholders  in  New  York 
on  that  occasion  that  the  price  cuts  by  those  defend- 
ants had  ocx^urred  simultaneously  and  in  the  very 
month  you  started  production'? 

A.  Yes,  I  no  doubt  told  them  the  historical  facts 
about  the  company.  [236] 

Q.  And  you  told  them  the  price  cuts  had  oc- 
curred simultaneously  and  in  the  very  month  when 
your  company  had  started  production? 

A.  I  don't  know  as  I  used  the  word  "simul- 
taneously," but  I  used  the  word  in  that  month,  the 
very  month  we  started  production. 

Q.    You  used  words  to  that  effect?  A.     Yes. 

Q.  Did  you  also  tell  them  you  thought  it  was  a 
peculiar  coincidence  that  the  price  cuts  had  occurred 
in  the  very  month  you  started  production? 

A.    Yes. 

Q.  And  that  was  before  your  talk  with  Mr. 
Zabriskie  on  May  17,  1929?  A.     Yes. 

Q.  Now,  after  your  talk  with  Mr.  Zabriskie  on 
May  17,  1929,  did  you  call  upon  those  stockholders 
and  tell  them  that  some  mistake  had  been  made? 

A.    No. 
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Q.  Did  you  tell  them  of  your  talk  with  Mr. 
Zabriskie  ? 

A.  No,  because  I  returned  to  California  shortly 
afterward. 

Q.  You  returned  to  California  without  communi- 
cating with  those  stockholders?  A.     Yes. 

Q.  When  you  called  upon  Mr.  Zabriskie  on  the 
morning  of  May  17,  1929,  you  accused  him,  did  you 
not,  of  conspiring  with  the  [237]  American  Potash 
&  Chemical  Corporation  for  the  deliberate  purpose 
of  driving  you  out  of  business?  A.     Yes. 

Q.  And  when  you  accused  Zabriskie  of  this  con- 
spiracy to  drive  you  out  of  business  did  you  tell  the 
reasons  why  you  were  accusing  him? 

A.  Well,  I  told  Mr.  Zabriskie,  "It  looks  to  me 
like  you  fellows  were  cutting  the  price  of  borax 
purposely,  deliberately,  to  drive  the  Burnham 
Chemical  Company  out  of  business. 

Q.  And  you  called  his  attention  to  the  fact  that 
the  price  cut  had  occurred  the  very  month  you 
started  production?  A.     Yes. 

Q.  You  talked  to  Zabriskie  that  morning,  and 
then  you  went  right  over  to  see  Mr.  Emlaw  that 
afternoon,  only  taking  time  for  lunch,  did  you  not? 

A.     Yes. 

Q.  And  when  you  called  upon  Mr.  Emlaw  in  the 
afternoon  you  accused  him  of  cutting  prices  in  con- 
spiracy with  the  Pacific  Coast  Borax  for  the  pur- 
pose of  injuring  your  company,  did  you  not? 

A.  Yes,  I  wanted  to  check  up  on  what  he  would 
say  regarding  the  matter,  and  I  told  Mr.  Emlaw 
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about  the  same  as  I  told  Mr.  Zabriskie,  namely,  *'It 
looks  as  though  you  had  cut  the  price  on  borax  for 
the  deliberate  purpose  of  driving  us  out  of  busi- 
ness." [238] 

Q.  You  made  that  accusation  as  firmly  as  you 
-could  with  politeness,  did  you  nof? 

A.     Yes,  that  is  right. 

Q.  Did  you  tell  Mr.  Emlaw  why  it  was  that  you 
believed  he  and  Zabriskie 's  company  were  conspir- 
ing to  drive  you  out  of  business? 

A.  Well,  I  was  pretty  much  convinced  after  my 
long  talk  with  Zabriskie 

Q.  You  were  pretty  much — I  didn't  get  the 
word. 

A.  I  was  pretty  much  convinced  after  my  long 
talk  with  Zabriskie 

Mr.  Harrison:  If  ybur  Honor  please,  I  move  to 
strike  out  that  particular  statement  as  not  re- 
sponsive to  the  question,  as  to  what  he  told. 

The  Witness:     What  was  the  question  again? 

Mr.  Harrison:     Will  you  read  it,  Mr.  Reporter? 

(Question  read.) 

A.  Yes,  substantially  the  same  as  I  told  Mr. 
Zabriskie. 

Q.  That  is  to  say,  it  seemed  very  strange  that 
the  price  was  cut  in  half  the  very  month  your  com- 
pany started  production?  A.     Yes. 

Q.  And  that  they  knew  you  were  starting  pro- 
duction in  that  month?  A.     Yes. 

Q.  Both  Zabriskie  and  Emlaw  denied  the  ac- 
cusation, did  they  [239]  not? 


546  Burnham  Chemical  Coin  party 

(Testimony  of  George  B.  Buniliam.) 

A.     Yes,  they  did. 

Q.  What  reply  did  Mr.  Zabriskie  make  when  you 
accused  his  company  and  the  American  Potash  & 
Chemical  Corporation  of  conspiring  against  you"? 

A.  He  replied  that  they  were  not  deliberately 
driving  us  out  of  business;  they  were  not  trying  to 
injure  us,  that  the  price  cut  was  due  to  an  over  sup- 
ply of  borax  on  the  market,  that  the  American 
Potash  &  Chemical  Corporation  \yere  making  a 
tremendous  amount  of  borax,  and  the  warehouse 
was  full,  and  yet  they  had  to  sell  it  to  get  rid  of  it. 
And  also  that  they  had  made  a  big  production  in 
the  Kramer  deposits,  and  that  their  cost  of  pro- 
duction would  be  cheaper  because  they  had  a  better 
source  of  borax. 

Q.  You  have  told  us  as  far  as  you  remember  all 
that  Zabriskie  said  on  that  subject,  have  you  not? 

A.     On  the  subject  of  why  the  price  was  dropped. 

Q.     Yes.  A.     Yes. 

Q.  What  reply  did  Mr.  Emlaw  make  when  you 
accused  him  of  conspiring  with  the  Pacific  Coast 
Borax  ? 

A.  He  also  said  that  there  was  an  over  supply 
of  borax,  and  that  his  warehouse  was  full,  and  that 
they  could  not  sell  it,  but  they  would  sell  it  if  they 
could— if  they  could  just  get  an  offer  for  it.  [240] 

Q.  I  want  to  get  this  clearly:  the  substance  of 
what  Mr.  Zabriskie  gave  you  as  the  reason  for  the 
cutting  of  the  price  was  the  large  production,  the 
over  production,  and  the  cheaper  source  of  borax 
in  the  Kramer  District?  A.     That  is  right. 
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Q.  And  the  substance  of  the  reply  that  Mr.  Em- 
law  made  was  that  they  had  an  immense  production, 
and  that  their  production  had  gone  up  by  leaps  and 
bounds  ?  A.    Yes. 

Q.  Now  then,  neither  Mr.  Emlaw  nor  Mr.  Za- 
briskie  gave  you  any  actual  production  figures  did 
they?  A.     No. 

Q.     They  spoke  only  in  generalities? 

A.     That  is  right. 

Q.    Yes. 

A.  Well,  I  might  say  this:  Zabriskie  said  if  we 
could  produce — if  the  production  was  300,000  tons 
of  borax  per  year,  that  is,  if  they  could  make  the 
demand  equal  to  300,000  tons,  they  would  make  more 
money  in  the  end. 

Q.  But  what  I  am  asking,  Mr.  Burnham,  is 
whether  they  gave  you  any  actual  figures  or  statis- 
tics as  to  production  at  that  time? 

A.     No,  no  actual  statistics. 

Q.     They  spoke  only  in  generalities? 

A.    Yes.  [241] 

Q.  As  a  matter  of  fact,  you  knew  before  you 
ever  had  those  talks  with  Emlaw  and  Zabriskie  that 
the  production  was  large,  did  you  not? 

A.    Yes. 

Q.  And  you  had  already  obtained  on  your  trip 
east  precise  information  about  the  amount  of  pro- 
duction, had  you  not? 

A.  Well,  I  had  gathered  some  information  on 
that  subject. 

Q.     Some  information  with  figures,  had  you  not? 
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A.  That  the  production  was  very  much  greater 
in  the  year  of  1928  than  it  was  in  1927. 

Q,  So  when  you  went  to  see  those  gentlemen  on 
May  17  you  knew  there  was  overproduction  and  a 
large  amount  overhanging  the  market,  did  you  not  ? 

A.  Yes,  but  I  could  not  understand  why  there 
should  be  such  a  cut  in  the  price  of  borax  the  very 
month  we  started  production. 

Q.  You  also  knew  that  the  Kramer  deposit, 
wliicli  belonged  to  the  Pacific  Coast  Borax,  was 
practically  clear  of  borax,  requiring  very  little 
expense  to  mine  or  remine,  did  you  nof? 

A.     Yes. 

Q.  So  that  you  knew  when  you  went  to  see  Mr. 
Zabriskie  that  morning  that  the  Kramer  deposit  was 
a  cheaper  source  than  had  theretofore  existed,  did 
you  not? 

A.  Yes,  I  know  in  a  general  way  that  it  ought 
to  be  a  cheaper  source  of  borax,  except  that  if  a 
large  production  is  made  at  [242]  Searles  Lake  and 
borax  is  treated  as  a  byproduct,  it  could  be  a 
cheaper  source — as  cheap  a  source  of  borax. 

Q.  But  as  far  as  the  then  methods  are  concerned, 
you  knew  that  Mr.  Zabriskie 's  company  had  found 
a  cheaper  source  of  borax  than  they  ever  had 
before "?  A.     Yes. 

Q,  And  that  is  what  Mr.  Zabriskie  told  you  that 
morning,  was  it  not?  A.     Yes. 

Q.  You  knew  also  that  the  American  Potash  & 
Chemical  Company  process  by  which  both  borax 
and  potash  were  taken  was  of  such  a  kind  that  if 
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they  produced  potash  they  would  necessarily  pro- 
duce borax  •?  A.    Yes. 

Q.  And  the  only  thing  they  told  you  that  morn- 
ing that  you  did  not  already  know  was  their  denial 
that  they  had  deliberately  done  this  price  cutting 
for  the  purpose  of  driving  you  out  of  business,  isn't 
that  true? 

A.  Well,  except  for  this :  I  could  not  understand 
why  it  should  go  so  low,  even  though  there  was  an 
over  supply.  I  could  not  understand  why  it  should 
go  down  so  low  as  $13  a  ton  in  bulk. 

Q.  So  you  still  felt,  after  you  had  left  them, 
after  they  had  told  you  these  facts  you  already  knew, 
and  after  they  denied  the  charge  that  they  were  con- 
spiring, you  still  thought  it  [243]  was  strange  that 
it  should  have  gone  so  low,  did  you  not? 

A.  No,  after  my  talk  with  Mr.  Zabriskie,  I  was 
very  nmch — I  was  completely  convinced  that  it  was 
absolutely  genuine  competition, 

Q.  I  want  to  call  your  attention,  Mr.  Burnham, 
to  this  letter  which  has  been  introduced  in  evidence 
as  Defendants'  Exhibit  K,  which  was  the  letter  to 
you  from  Mr.  Townsend  dated  November  13,  1928; 
you  remember  that?  A.     Yes. 

Q.  And  particularly  to  the  paper  that  was  at- 
tached to  that,  which  has  been  marked  Defendants' 
Exhibit  L,  entitled  "Application  of  Federal  Trade 
Commission  Law  to  Borax  Trade  Conditions." 
Have  you  that  before  you? 

A.     No,  I  haven't  it  before  me. 
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Q.  I  want  to  call  your  attention  to  these  provi- 
sions in  that  letter,  these  statements: 

"For  about  three  years,  and  particularly 
during  the  past  year,  a  persistent  price  war  has 
been  waged  in  the  borax  trade,  until  the  price 
has  been  reduced  to  a  point  below  actual  cost 
of  production,  if  all  of  the  actual  elements  of 
production-cost  are  included  in  the  computa- 
tion, and  the  methods  of  computation  are  other- 
wise correct. 

''This  situation  imperils  the  continued  ex- 
istence of  competition  in  the  borax  trade  and 
will  ultimately  lead  to  the  establishment  of  an 
absolute  trust,  if  the  causes  of  [244]  the  situa- 
tion are  not  terminated." 

And  then  follows  this  sentence:  "Various  excuses 
and  explanations  are  offered  by  those  responsible 
for  the  situation,  but  it  is  quite  evident  that  these 
excuses  and  explanations  are  mere  cloaks  and  dis- 
guises, and  that  an  adequate  investigation  of  the 
subject  will  develop  proof  that  this  situation  is  the 
natural  and  inevitable  result,  and  therefore  the 
very  object  and  purpose,  of  trade  practices  which 
are  in  violation  of  the  Federal  Trade  Commission 
Act,  also  the  Federal  Antitrust  Laws." 

When  you  received  that  letter  in  November,  1928, 
six  months  before  the  Zabriskie  conversation,  what 
did  you  understand  was  the  meaning  of  the  term 
"various   excuses   and   explanations,"   which  were 
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''mere  cloaks  and  disguises"  according  to  Mr.  Town- 
send! 

A.  That  question  was  discussed,  and  it  was  dis- 
cussed very  lengthily  between  our  directors,  and 
also  the  officers  of  the  West  End  Chemical  Com- 
pany, in  the  latter  part  of  November 

The  Court :  No,  all  he  wanted  to  know  was  what 
did  you  understand  to  be  the  meaning  of  those 
terms  ? 

Mr.  Harrison:    When  you  received  that  letter. 

A.  The  distribution  of  cost  of  production  of 
borax  over  potash  was  a  matter  of  bookkeeping,  and 
the  American  Potash  &  Chemical  Company  were 
probably  figuring  that  their  cost  of  borax  was  al- 
most nothing,  because  it  was  a  by-product,  that  is, 
they  could  [245]  make  that  statement.  The  question 
was  whether  it  really  is  correct  to  figure  that  borax 
is  a  by-product  or  not. 

Q.  (By  Mr.  Harrison)  :  Are  you  finished,  Mr. 
Burnham  ?  A.     Yes. 

Q.  I  would  like  you  to  think  it  over  a  while,  and 
isn't  it  true  that  when  that  letter  come  to  you  in 
November,  1928,  you  understood  that  to  refer  to 
other  excuses  than  the  mere  matter  of  accounting? 

A.  There  was  one  other  excuse,  that  is,  whether 
or  not  the  Kremer  deposits  could  produce  as  cheap, 
so  cheaply. 

Q.  One  of  the  excuses  which  Mr.  Townsend  con- 
sidered a  mere  cloak  and  disguise  v^as  the  fact  that 
the  Kremer  deposit  was  a  cheaper  source  of  supply  ? 

A.     That  was  a  question  then:  that  the  Kremer 
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deposit  had  only  fairly  recently  been  opened  up,  I 

think  it  was  1927. 

Q.     Wasn't  it  1926,  about  the  end  of  1926? 

A.  Well,  it  might  have  been  the  end  of  1926  or 
the  early  part  of  1927. 

Q.     And  this  was  the  end  of  1928? 

A.     Yes,  a  year  and  a  half  later. 

Q.  And  you  understood  that  one  of  the  excuses 
whi-ch  Mr.  Townsend  referred  to  as  being  a  mere 
cloak  and  disguised  was  the  claim  that  the  Kremer 
field  was  a  cheaper  source  of  supply  for  borax,  did 
you  not? 

A.  Well,  I  understood  that  was  what  Mr.  Town- 
send  contended.  [246] 

Q.  And  that  was  also  one  of  the  statements 
made  to  you  hy  M\\  Zabriskie  in  May,  1929,  as  an 
excuse  or  explanation  for  the  price  cut,  was  it  not? 

A.     Yes. 

Q.  Isn't  it  true  when  you  got  Mr.  Townsend 's 
letter  in  November,  1928,  you  understood  that  an- 
other explanation  or  excuse  that  was  being  given 
which  he  considered  to  be  a  mere  cloak  and  disguise 
was  the  production  of  borax  ? 

A.     Mr.  Townsend  might  have  had  that  in  mind. 

Q.     Didn't  you  so  understand  it  at  the  time? 

A.     I   don't   remember   that   I    did. 

Q.  May  I  refresh  your  recollection  by  your  depo- 
sition, if  you  will  turn  to  page  446  of  the  deposition, 
I  will  ask  you  if  you  testified  as  follows ;  446  line  17 : 

A.     446,  line  17? 
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Q.  Yes.  I  will  read  to  you  and  ask  if  you  testi- 
fied as  follows. 

"Q.  What  was  the  various  excuses  and  ex- 
planations offered  by  those  people  or  referred 
to?" 

Counsel  was  examining  you  about  this  letter. 

"A.  Well,  he  was  probably  referring  to  the 
fact  that  there  were  improved  processes  for 
making  borax  and  thereafter  the  price  went 
down;  also  because  the  Kremer  field  was  a 
cheaper  source  of  borax  supply,  and  that  would 
cause  the  price  to  be  reduced,  and  also  because 
there  was  an  over-supply  of  borax  on  the  mar- 
ket. Those  conditions  [247]  could  naturally  re- 
sult in  a  price  reduction,  and  those  might  have 
been  the  reasons  that  our  competitors  were  giv- 
ing as  the  reason  for  the  price  drop. 

Q.  And  to  the  best  of  your  recollection  now, 
what  you  have  just  said  were  the  various  ex- 
cuses and  explanations  offered  for  the  price 
cut  at  that  time?  A.     Yes. 

Q.  The  various  excuses  and  explanations 
which  are  here  referred  to?  A.     Yes." 

Did  you  so  testify?  A,     Yes. 

Q.  Now,  then,  at  the  time  the  Zabriskie  conver- 
sation occurred  on  May  17,  1929,  there  was  actual 
litigation  between  your  company  ^nd  his  company, 
the  Pacific  Coast  Borax  Company,  one  of  the  de- 
fendants here,  before  the  Land  Office,  with  respect 
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to  your  rights  to  obtain  a  lease  in  the  Little  Placer 

property,  was  there  not?  A.     Yes. 

Q.  And  that  litigation  had  actually  been  set  for 
a  contested  hearing  before  the  Land  Office  when  you 
had  your  conversation  with  Mr.  Zabriskie  in  May, 
1929?  A.    Yes. 

Q.  The  Little  Placer  was  a  property  down  in 
the  general  Kramer  District,  was  it. not? 

A.     Yes.  [248] 

Q.  Of  the  same  general  character  as  the  property 
being  operated  in  the  Kremer  District  by  the  Pacific 
Coast  Borax  Company?  A.     That  is  right. 

Q.  And  your  company  and  the  Pacific  Coast  Bo- 
rax Company  were  in  litigation  at  that  time  as  to 
who  was  entitled  to  the  Little  Placer? 

A.    Yes. 

Q.  During  that  conversation  on  May  17,  1929, 
there  was  some  reference  to  the  subject  of  patent  in- 
fringement, was  there  not,  in  the  talk  with  Mr.  Za- 
briskie ?  A.     What  was  that  question  again  ? 

Q.  There  was  some  reference  to  your  claim  that 
the  American  Potash  &  Chemical  Company  had  in- 
fringed your  patents,  the  claim  as  to  which  you  had 
asked  Mr.  Zabriskie 's  help  in  the  previous  Decem- 
ber, and  as  to  v/hich  you  were  suspicious  because 
he  had  not  helped  you? 

A.     This  is  at  our  meeting  in  1917. 

Q.  I  am  asking  you  whether  in  your  conversation 
in  May,  1929,  that  claim  for  patent  infringement 
was  referred  to.  A.     Yes,  it  was  referred  to. 
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Q.  And  you  at  that  time  repeated  your  state- 
ment that  you  believed  that  the  American  Potash 
&  Chemical  Corporation  were  infringing  your 
patent  ?  A.    Yes. 

Q.  But  when  you  talked  to  Mr.  Emlaw  the  same 
day  you  did  not  [249]  say  anything  about  that  claim 
for  infringement  ? 

A.  No,  I  didn't  want  to  rile  up  Mr.  Emlaw  again 
on  that  subject.   I  wanted  to  get  his  cooperation. 

Q.  You  had  had  a  rather  heated  interview  with 
Mr.  Emlaw  the  previous  December,  had  you  not"? 

A.     That  is  right. 

Q.     In  which  he  became  quite  angry? 

A.     Yes. 

Q.  And  in  which  he  denied  that  there  was  any 
patent  infringement?  A.     Yes. 

Q.  And  at  that  time  you  did  not  believe  this 
denial,  did  you? 

A.  No,  because  I  felt  very  strongly  that  they 
were  infringing  our  process. 

Q.  Now,  then,  I  would  like  to  direct  your  atten- 
tion to  January,  1930,  Mr.  Burnham,  that  is  about 
eight  months  after  your  conversation  with  Mr.  Za- 
briskie  and  Mr.  Emlaw;  there  was  a  hearing  up  at 
Carson  City,  was  there  not,  on  your  application 
for  temporary  injunction  in  the  suit  which  you 
had  brought  against  the  Postmaster  to  enjoin  the 
enforcement  of  the  Fraud  Order  ?^  A.     Yes. 

Q.     That  was  a  three-day  hearing,  was  it  not? 

A.     I  believe  so. 
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Q.     You  were  present  in  court  at  the  time? 

A.     I  was.  [250] 

Q.  And  Mr.  Townsend  presented  the  case  as  your 
lawyer  in  court  before  Judge  Norcross,  at  Carson 
City,  did  he  not? 

A.     Mr.  Townsend  and  Mr.  Lunsford. 

Q.  On  that  occasion  and  during  that  hearing  did 
you  sign  and  was  there  filed  an  affidavit  of  which 
I  now  show  you  a  copy?  (Handing  a  document  to 
the  witness.)    Do  you  recall  that  affidavit? 

A.     Yes. 

Q.  You  signed  it  and  swore  to  it  under  oath,  did 
you  not  ?  A.     Yes. 

Q.  And  that  affidavit  was  used  in  support  of 
your  application  for  temporary  injunction  in  those 
court  proceedings,  was  it  not? 

A.     That  is  right. 

Q.  And  also  the  amended  complaint,  which  has 
already  been  introduced  in  evidence,  the  amended 
complaint  in  that  suit?  A.     Yes. 

Mr.  Harrison :  We  offer  the  affidavit  m  evidence 
if  the  Court  please. 

(The  affidavit  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit P.) 

Mr.  Harrison :  Ladies  and  gentlemen  of  the  jury, 
I  will  read  certain  portions  of  this  affidavit.  If  Mr. 
Carr  wishes  to  read  others  he  may.  This  is  entitled 
in  the  case  of  Burnham  Chemical  Company  against 
George  Smith  as  Postmaster:  [251] 
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''Affidavit  in  Support  of  Motion  for 
Temporary  Injunction 

State  of  Nevada, 
County  of  Washoe — ss. 

George  B.  Bumham  being  first  duly  sworn, 
deposes  and  says: 

1.  The  following  portions  of  the  amended 
complaint  in  the  above-entitled  action  are  true 
to  affiant's  own  personal  knowledge: 

"All  of  paragraph  I; 

"All  of  paragraph  II,  excepting  subdivision 
(b)  thereof,  which  is  a  question  of  law,  and 
which  affiant  believes  to  be  true. 

"All  of  paragraphs  III,  IV,  V,  and  VI. 

"All  of  paragraph  VII,  excepting  subdivision 
(f)  and  (g),  and  the  last  sentence  in  subdivi- 
sion (i),  which  are  stated  upon  information  and 
belief,  and  affiant  believes  them  to  be  true. 

"Subdivisions  (c),  (d),  (e),  (f),  (g),  except 
the  allegations  therein  stated  to  be  made  upon 
information  and  belief,  (h)  and  (j)  of  para- 
graph VIII. 

"All  of  paragraph  XII. 

"All  of  paragraphs  XXVIII  and  XXX." 

Q.  That  refers,  does  it  not,  Mr.  Burnham,  to 
the  amended  complaint  which  you  ^ad  filed  in  this 
case  and  which  has  been  introduced  in  evidence 
here?  [252] 
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Q.  And  the  one  which  you  printed  and  sent  to 
your  stockholders?  A.     That  is  right. 

Mr.  Harrison:  In  order  that  that  meaning  may 
be  clear,  I  should  like  to  read  to  the  jury  certain 
passages  from  paragraphs  XXVIII  and  XXX, 
which  the  affiant  here  states  to  have  been  made  upon 
his  personal  knowledge.  If  you  will  take  that  and 
follow  with  me,  I  will  use  my  copy,  Mr.  Burnham. 

Mr.  Harrison:  I  will  hand  that  copy  to  the 
Clerk.  Paragraph  28  referred  to  as  being  true  of 
the  witness'  own  knowledge  is  entitled:  ''Attitude 
of  Stockholders  Since  Issuance  of  Fraud  Order." 

Subdivision  (c)  of  that  same  paragraph  which 
the  affiant  stated  was  true  of  his  own  knowledge 
reads  as  follows : 

"Manv  of  them " 


referring  to  the  stockholders 

''have  conveyed  information  to  the  effect,  which 
plaintiffs  believe  to  be  true,  and  upon  such  in- 
formation and  belief  allege  the  fact  to  be,  that 
the  issuance  of  the  fraud  order  was  procured 
and  induced  by  dishonest  and  fraudulent  in- 
trigues and  machinations  on  the  part  of  the 
competitors  of  the  Burnham  Chemical  Com- 
pany, and  particularly  the  'Borax  Trust.'  " 

And  Paragraph  30,  which  he  states  is  true  of  his 
own  knowledge  is  entitled:  "Additional  Facts  Con- 
cerning Efforts  of  Borax  Trust  to  Preclude  De- 
velopment Solar  Process;  Concealment  Thereof 
from  Solicitor  and  Postmaster-General." 
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As  part  of  the  paragraph  it  is  stated  that: 

"Plaintiff's  allege  that  by  their  unlawful  vio- 
lation of  their  contractual  obligations,  and  their 
subsequent  unlawful  assertion  of  rights  adverse 
to  Mr.  Burnham  as  hereinbefore  stated,  the  Pa- 
cific Coast  Borax  Company  and  the  Solvay 
Process  Company  intended,  and  attempted,  to 
[253]  render  Mr.  Burnham  financially  helpless 
and  j)ermanently  preclude  the  development  of 
the  Burnham  Solar  Process,  for  the  reason  that 
it  would  virtually  destroy  the  value  of  existing 
plants,  constructed  and  installed  to  operate  un- 
der more  expensive  processes,  with  an  invest- 
ment exceeding  $30,000,000." 

Mr.  Carr:     Is  that  subdivision  8? 
Mr.  Harrison:     No,  that  is  subdivision    (h)    on 
Page  76. 

Mr.  Carr:     Thank  you. 

Mr.  Harrison :     Now,  referring  to  Paragaph  I : 

"The  Pacific  Coast  Borax  Company  also  en- 
deavored to  preclude  the  development  of  the 
Burnham  Solar  Process,  by  means  of  their  ap- 
plication for  a  lease  of  virtually  all  of  the  pub- 
lic land  at  Searles  Lake,  suitable  for  solar 
ponds,  as  heretofore  stated.  Had  said  applica- 
tion been  granted  it  was  the  intention  of  the 
Pacific  Coast  Borax  Company^ to  construct  solar 
ponds  covering  said  entire  area  of  3,100  acres; 
and  such  ponds  would  have  been  of  suflScient 
capacity  to  have  enabled  the  Pacific  Coast  Bo- 
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rax  Company,  within  five  years,  to  have  ex- 
hausted the  entire  chemical  deposits  of  Searles 
Lake,  and  to  have  transferred  it  to  the  ponds 
of  the  Pacific  Coast  Borax  Company;  and 
thereby  the  Pacific  Coast  Borax  Company 
would  have  secured  virtually  a  permanent  mo- 
nopoly of  the  production  of  potash  and  borax 
in  the  United  States,  so  far  a^  concerns  the 
[254]  present  known  deposits  thereof.  It  was 
upon  this  ground,  among  others,  that  Mr.  Burn- 
ham  protested  against,  and  the  Secretary  of  the 
Interior  denied,  said  application  for  lease  by 
the  Pacific  Coast  Borax  Company,  acting 
through  its  subsidiary  as  hereinbefore  stated." 

Now,  continuing  with  the  affidavit  which  has  been 
introduced  in  evidence,  it  is  stated  in  the  next  para- 
graph at  the  bottom  of  Page  1 : 

"Also  a  large  portion  of  the  other  allegations 
contained  in  the  amended  complaint,  but  which 
are  too  numerous  to  be  listed  in  this  affidavit; 
most  of  which  show  upon  their  face  to  have  been 
based  on  the  knowledge  of  affiant,  particular 
attention  being  directed  to  the  many  allegations 
made  in  refutation  of  the  charges,  findings, 
statements  and  other  acts  of  inspectors,  attor- 
neys and  others  who  took  part  in  the  prefer- 
ment of  such  charges,  and  in  the  conduct  of  the 
so-called  hearing  thereof." 
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Turning  to  Page  3,  Line  19,  the  affidavit  states: 

"At  the  commencement  of  this  affidavit,  affi- 
ant stated  that  certain  portions  of  the  amended 
complaint  are  true  as  affiant's  personal  knowl- 
edge. To  the  end  that  there  may  be  no  misun- 
derstanding: as  to  the  matters  in  the  amended 
complaint  which  are  not  within  the  personal 
knowledge  of  affiant,  affiant  is  reliably  informed 
that  they  are  true,  and  verily  believes  them  to 
be  true."  [255] 

The  matters  to  which  we  want  to  call  the  Jury's 
attention  r.s  to  which  the  affiant  stated  in  this  affi- 
davit he  believed  to  be  true  were  all  read  to  the  Jury 
the  other  day,  but  I  would  like  to  ask  the  witness 
about  one  of  these  statements  which  he  swears  in 
this  affidavit  he  believed  to  be  true. 

Q.  I  call  your  attention,  Mr.  Burnham,  to  the 
fact  that  in  the  amended  complaint  on  Page  24 

Mr.  Carr:     Page  24? 

Mr.  Harrison :  Yes,  Page  24,  Lines  11  to  20,  the 
following  statejnent  is  made,  which  was  one  of  tliose 
in  January  of  1930,  Mr.  Burnham,  you  said  you 
believed  to  be  true. 

Mr.  Carr:     Page  what? 

Mr.  Harrison:     That  is  the  amended  complaint. 

Mr.  Carr:     Yes,  but  what  page? 

Mr.  Harrison :     Page  24,  Line  11. 

Mr.  Carr:     Yes. 

Mr.  Harrison:     I  am  quoting  now: 

"That    the    difficulties    encountered   by    Mr. 
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Burnham  in  marketing  said  small  amount  of 
borax  then  on  hand  were  created  by  the  afore- 
said competitors  of  the  Burnham  Chemical 
Company  for  the  express  purpose,  among  oth- 
er things,  of  discrediting  the  Burnham  Chem- 
ical Company  and  furnishing  some  false  and 
fictitious  ground  upon  which  a  fraud  order 
could  be  based;  and  that  said  monopolistic  re- 
straint of  the  commerce  in  borax  was  and  is  a 
flagrant  [256]  violation  of  the  laws  of  the 
United  States,  and  could  and  should  be  penal- 
ized and  prohibited  by  criminal  and  civil  pro- 
ceedings instituted  by  the  United  States;  and 
Dr.  Stewart  further  knew  that  said  circum- 
stances demanded  the  prosecution  of  the  Borax 
Trust  under  the  Antitrust  Laws  of  the  United 
States,  but  did  not  warrant  or  justify  the  prose- 
cution of  the  Burnham  Chemical  Company  or 
Mr.  Burnham  under  the  Postal  Laws  of  the 
United  States." 

Q.  I  think  you  have  testified,  Mr.  Burnham,  the 
use  of  the  term  ''Borax  Trust"  referred  to  these 
defendants,  did  it  not? 

Mr.  Carr:     Which  defendants? 

Mr.  Harrison:  The  defendants  American  Pot- 
ash &  Chemical  Company  and  Burnham  Chemical 
Company. 

The  Witness:     In  the  colloquial  sense. 

Mr.  Carr:     What  was  that? 

Mr.  Harrison :     He  says  "in  the  colloquial  sense. " 


vs.  Borax  Consolidated,  Ltd.  563 

(Testimony  of  George  B.  Burnham.) 

Mr.  Carr:  He  referred  to  the  American  Pot- 
ash  

Mr.  Harrison:  American  Potash  &  Chemical 
Company  and  Burnham  Chemical  Company. 

Mr.  Carr:     Yes,  and  P.C.B. 

Q.  (By  Mr.  Harrison)  :  Before  we  get  to  the 
sense  in  which  it  is  used,  when  you  used  that  par- 
ticular language,  ''The  Borax  Trust,"  you  did  mean 
these  two  companies'?  A.     Yes. 

Q.  Did  I  understand  you  to  say  that  was  used 
in  the  colloquial  sense'?  [257] 

A.  Yes,  that  was  the  common  expression  for 
the  t-yvo  companies;  in  fact,  all  over  Europe  they 
called  them  "The  Borax  Trust,"  but  not  with  any 
knowledge  they  were  violating  the  Antitrust  Laws  of 
the  United  States. 

Q.  Isn't  it  a  fact  you  used  the  word  "Trust" 
in  this  sense  to  designate  people  who  were  violating 
the  Antitrust  Laws'? 

A.     This  is  what  Dr.  Stewart  contended, 

Q.  Oh,  so  that  was  it.  You  claim  that  Dr. 
Stewart  knew  that  the  circumstances  demanded  the 
prosecution  of  the  Borax  Trust  under  the  Antitrust 
Laws '? 

A.  Mr.  Townsend  drew  this  up.  I  believe  that 
was  what  he  had  in  mind. 

Q.  You  read  this,  of  course,  before  you 
signed  if?  ^ 

A.  Yes,  I  read  it  over  and  Mr.  Townsend  asked 
me  to  sign  it  and  I  signed  it,  and  I  believed  that 
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all  these  things — I  did  not  affirm  in  my  deposition — 

in  my  affidavit  on  January  14,  1930. 

Q.  I  want  to  be  fair  with  you,  Mr.  Burnham: 
I  will  read  you  that  again.  This  is  a  passage  from 
your  affidavit  of  January,  1930: 

"At  the  commencement  of  this  affidavit,  affi- 
ant stated  that  certain  portions  of  the  amended 
complaint  are  true  of  the  affiant's  personal 
knowledge. ' ' 

You  specified  certain  paragraphs,  did  you  not  ? 

A.     Yes.  [258] 

Q.     And  you  also  said  under  oath : 

"To  the  end  that  there  may  be  no  misunder- 
standing: as  to  the  matters  in  the  amended 
complaint  which  are  not  within  the  personal 
knowledge  of  affiant,  affiant  is  reliably  informed 
that  they  are  true,  and  verily  believes  them  to 
be  true." 

You  read  that  affidavit  before  you  signed  it? 

A.  Yes,  but  that  belief  is  not  based  on  any 
knowledge. 

Mr.  Carr :     AYhat  was  the  answer  ? 

Mr.  Harrison:  He  says,  "That  belief  was  not 
based  on  any  knowledge." 

Mr.  Carr:     Yes. 

Q.     (By  Mr.  Harrison)  :     But  it  was  your  belief? 

A.  Based  on  the  opinions  of  others,  but  the  oth- 
ers didn't  have  any  knowledge  either. 

Q.  You  don't  know  whether  they  had  any  knowl- 
edge or  not? 
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A.     I  know  Townsend  had  no  knowledge. 

Q.  But  you  believed  those  to  be  true  in  Janu- 
ary of  1930,  did  you  not  ? 

A.  I  had  good  reason  to  believe  that  they  were 
true,  l)ut  I  did  not  have  any  knowledge  whatsoever 
that  they  were  true. 

Q.     But  you  believed  them  to  be  true? 

The  Court:  Well,  he  signed  the  paper  in  which 
he  said  that. 

Mr.  Harrison :     Yes,  your  Honor.  [259] 

Q.     Now,  do  you  recall  the  year  1933? 

Mr.  Carr:     Have  you  finished  with  that? 

Mr.  Harrison:  I  will  withdraw  that  last  ques- 
tion. 

Q.  Your  belief  on  this  subject  in  1930  was  just 
as  strong  as  it  ever  had  been,  was  it  not? 

A.     No. 

Q.  You  signed  this  affidavit  about  your  belief 
six  months  after  your  conversation  with  Mr.  Za- 
briskie,  did  you  not  ?  A.     Yes. 

Q,  Now,  I  want  to  continue  reading  the  affidavit, 
Mr.  Burnham.  This  is  the  affidavit  still  of  Janu- 
ary, 1930,  Page  6  and  Line  26.  A.     Yes. 

Mr.  Carr:     What  was  the  page  again? 

Mr.  Harrison:     Page  6  and  Line  26,  Mr.  Carr: 

"As  our  plan  was  completed,  and  our  opera- 
tions begun,  the  price  of  borax  was  still  fur- 
ther reduced  until,  by  the  time  affiant  was 
ready  to  market  its  product,  the  price  had  been 
reduced  as  low  as  $38  per  ton,  and  the  Burnham 
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Chemical  Company  could  not  make  a  profit  at 
that  price  with  a  plant  of  only  5,000  tons  ca- 
pacity per  annum;  although  it  could  have  made 
a  profit  with  its  process,  if  operating  a  plant 
of  50,000  tons  capacity;  one  of  our  competitors 
operated  a  plant  of  that  capacity,  on  Searles 
Lake,  during  1928,  and  thereafter.  [260] 

"It  will  be  observed  that  deducting  the  cost 
of  transportation  from  $38  left  only  $18;  and 
from  the  latter  sum,  $6  per  ton  must  be  de- 
ducted for  the  sacks  which  must  be  used  in  ship- 
ping borax.  This  left  only  $12  net  for  the  pro- 
ducer. The  competitor  of  the  Burnham  Chem- 
ical Company  at  Searles  Lake,  which  was 
largely  responsible  for  this  reduction  in  price, 
was  producing  approximately  50,000  tons  of 
borax  and  100,000  tons  of  potash  per  year.  Af- 
fiant is  of  the  opinion  that  such  competitor 
could  not  and  did  not  sell  borax  at  such  a  low 
price,  without  a  loss,  unless  an  undue  portion  of 
operating  expenses  was  charged  to  potash." 

Q.     That  competitor  was  the  American  Potash 
&  Chemical  Company*? 

A.     American  Potash  &  Chemical  Company,  yes. 
Mr.  Harrison:     (Reading): 

"Moreover,  affiant  learned,  and  states  the 
fact  to  be  that  such  competitor  was  using,  and 
is  still  using,  some  of  the  essential  and  basic 
patents  of  the  Burnham  Chemical  Company; 
and  notice   of  infringement  was   duly  served 
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after  information  thereof  had  been  received. 
Affiant  is  informed  and  advised  by  the  patent 
attorney  of  the  Burnham  Chemical  Company 
that  the  operations  of  such  competitor  have 
been  and  now  are  clearly  in  violation  of  the  pat- 
ent rights  of  the  Burnham  Chemical  Company  ; 
prosecution  of  suit  for  relief  has  been  delayed 
because  of  lack  of  [261]  funds. 

"Affiant  further  states  that  except  for  the 
fact  that  said  competitor  was  using  the  proc- 
ess covered  by  our  company's  patents  as  afore- 
said, such  competitor  would  not  have  been  able 
to  produce  borax  except  at  a  cost  greatly  in 
excess  of  their  present  cost.  Thus,  the  effect  is 
that  our  patents  have  been  used  against  us,  to 
destroy  us,  at  the  time  when  our  plant  was 
completed  and  we  were  ready  to  operate. 

"The  immediate  effect  of  this  price  war  was 
to  compel  the  Burnham  Chemical  Company  to 
suspend  operations  at  tlie  end  of  the  year  1928. 
It  ap]:>ears  quite  certain  that  this  price  war  was 
intended  to  be  only  temporary,  to  accomplish 
some  object  beneficial  to  the  authors  thereof, 
and  that  normal  prices  will  ultimately  be  re- 
stored. ' ' 

Q.  In  connection  with  that  statement,  I  would 
like  to  ask  you  this  question:  When  Mr.  Zabriskie 
told  you  about  over  production  you  did  not  believe 
that  was  a  temporary'  condition,  did  you  ? 

A.     What  was  the  date  of  that? 
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Q.  I  am  asking  you  about  /the  Zabriskie  con- 
versation of  May  29,  when  he  told  you  that  for  every 
so  many  tons  of  potash  that  the  American  Potash 
&  Chemical  Company  produced  they  had  to  produce 
so  m.any  tons  of  borax,  you  knew  that  v/as  a  perma- 
nent condition,  did  you  not  ?  [262] 

A.     Yes — no,  I  would  like 

Q.  And  when  he  told  you  in  May",  1929,  that  the 
cost  of  production  at  the  Kramer  deposit  was  a 
cheaper  source  than  they  had  before,  you  knew 
that  was  a  permanent  situation,  did  you  not? 

A.  Yes — I  might  add  a  little  correction  to  that: 
production  of  American  Potash  &  Chemical  Com- 
pany, it  is  true  that  for  every  three  or  four  tons  of 
potash  that  they  produced,  they  produced  about  two 
tons  of  borax,  but  that  doesn't  mean  it  could  always 
be  permanent.   They  could  redesign  the  plant. 

Q.  But  there  was  no  indication  in  May,  1929, 
it  was  temporary  ?  It  gave  every  indication  of  being 
permanent,  did  it  not?  A.     Yes. 

Q.  Further,  when  you  said  in  your  affidavit  of 
January,  1930:  "It  appears  quite  certain  that  this 
price  war  was  intended  to  be  only  temporary,  to 
accomi)lish  some  object  beneficial  to  the  authors 
thereof,"  you  didn't  have  in  mind  the  cheaper 
source  of  Kramer  or  the  over  production? 

A.     Read  that  again. 

Q.     Yes,  I  will  read  the  two  sentences  again: 
"The  immediate  effect  of  this  price  war  was 
to  compel  the  Burnham  Chemical  Company  to 
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suspend  operations  at  the  end  of  the  year  1928. 
It  appears  quite  certain  that  this  price  war 
was  intended  to  be  only  temporary,  to  accom- 
plish some  object  beneficial  to  the  authors 
thereof,  [263]  and  that  normal  prices  will  ulti- 
mately be  restored." 

You  have  my  question,  have  you? 

A.     What  was  the  question*? 

Q.  The  question  is  this:  When  you  refer  to  the 
fact  that  the  price  war  was  intended  to  be  only 
temporary  to  accomplish  some  object  beneficial  to 
the  authors  thereof,  j^ou  did  not  have  in  mind  the 
mere  matter  of  cheaper  production  at  Kramer  that 
was  permanent,  or  the  mere  matter  of  necessary  pro- 
duction of  borax  in  connection  with  potash,  which 
was  a  permanent  condition  as  far  as  you  then  knew  ■? 

A.     The  question  is  a  little  bit  involved. 

Q.  If  it  is  not  clear  I  will  withdraw  it  and  ask 
you  another  question. 

When  you  said  that  "It  appears  quite  certain 
that  this  price  war  was  intended  to  be  only  tempo- 
rary," you  meant,  did  you  not,  that  it  was  intended 
by  the  American  Potash  &  Chemical  Company  and 
the  Pacific  Coast  Borax  Company  to  be  only  tem- 
porary 1 

A.  I  don't  know  yet  exactly  what  you  are  driv- 
ing at. 

Q.  Perhaps  I  am  not  clear  and^I  will  withdraw 
the  question  and  ask  you  another  one. 

A.     This  is  my  affidavit  of  January,  1930? 
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Q.     Yes,  your  affidavit  of  January,  1930. 

A.     My  affidavit  of  January,  1930,  all  right. 

Q.  At  that  time  you  said,  ''It  appears  quite  cer- 
tain that  [264]  this  price  war  was  intended  to  be 
only  temporary."  Whose  intention  were  you  re- 
ferring to  there  ? 

A.  The  American  Potash  &  Chemical  Company 
and  the  other  producers  of  borax. 

Q.  And  the  Pacific  Coast  Borax  Company  was 
the  principal  other  producer,  was  it  nof? 

A.     Yes. 

Q.  Now,  I  would  like  to  ask  you  to  direct  your 
attention  to  a  statement  in  this  affidavit  on  Page  9, 
Line  6 : 

'  *  But  our  stockholders  have  reached  the  point 
where  they  insist  unsurmountable  handicap  of 
the  fraud  order  shall  be  removed.  The  far 
reaching  injuries  caused  by  this  fraud  order  are 
too  obvious  to  require  specification.  One  inci- 
dent will  illustrate  an  injury  which  could  hardly 
be  anticipated.  In  June,  1928,  the  Burnham 
Chemical  Company  applied  for  a  permit  for 
some  borax-bearing  lands  in  the  so-called  Kra- 
mer District.  Our  application  was  contested; 
and  the  contest  was  tried  before  the  United 
States  Land  Office  at  Los  Angeles  during  July, 
1929.  Affiant  was  the  first  witness  called  in 
behalf  of  the  Burnham  Chemical  Company,  to 
prove  the  formal  matters  pertaining  to  our  ap- 
plication.   When  affiant  was  turned  over  for 
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cross-examination,  he  was  confronted  with  a 
certified  copy  of  the  fraud  order,  which  was 
introduced  in  evidence  for  the  stated  purpose  of 
impeaching  the  credibility  and  integrity  of  affi- 
ant and  the  Burnham  Chemical  Company.  That 
certified  copy  was  issued  by  the  Post  Office  De- 
partment, with  the  approval  of  the  Solicitor's 
Office,  as  shown  by  the  initials  endorsed  thereon, 
which  included  the  initials  of  Calvin  W.  As- 
sell,  the  attorney  in  the  Solicitor's  Office,  who 
prosecuted  the  charges  against  the  Burnham 
Chemical  Company,  as  particularly  set  forth 
in  the  amended  complaint." 

In  connection  with  those  statements,  I  will  ask 
you  if  you  did  not  know  at  this  time  that  damage 
had  been  caused  to  the  plaintiff  by  reason  of  the 
Post  Office  fraud  order? 

A.     I  knew  we  were  damaged  all  right. 

The  Court:  We  will  take  the  morning  recess 
at  this  time,  ladies  and  gentlemen  of  the  Jury. 
Please  bear  in  mind  the  admonition  of  the  Court 
as  heretofore  given  to  you. 

(Recess.)  [266] 

Q.  (By  Mr.  Harrison) :  I  call  your  attention 
now  to  a  paper  that  is  dated  November  6,  1925, 
addressed  to  "Dear  Stockholder,"  and  ask  you 
whether  that  is  a  copy  of  a  circular  letter  which 
you  sent  to  all  of  your  stockholders  on  its  date. 

A.     Yes. 
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Q.     And  that  is  signed  by  you,  Mr.  Burnham"? 
A.    Yes. 

Mr.  Harrison:  We  offer  this  in  evidence  as  De- 
fendants' Exhibit  next  in  order. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  Q.) 

Mr.  Harrison:  Defendants'  Exhibit  Q,  ladies 
and  gentlemen  of  the  jury,  which  the  witness  said 
is  a  circular  letter  sent  to  the  stockholders  on  No- 
vember 6,  1925,  addressed  "Dear  Stockholder,"  be- 
gins with  the  statement,  '*We  have  not  yet  begun 
to  fight,"  and  contains  before  the  capitals  this 
statement : 

"No  unjust  action  against  this  company  has 
even  the  faintest  chance  of  success.  The  com- 
pany is  ably  defended,  ably  managed,  aggres- 
sively going  forward  on  the  highroad  to  pro- 
duction of  borax  on  a  huge  scale,"  and  then  in 
capitals,  "and  that  is  the  very  reason  our  com- 
petitors apparently  instigated  an  mijust  Post 
Office  action  against  us — apparently  they  see 
the  handwriting  on  the  wall — they  fear  that  the 
new  Burnham  plant  is  going  to  lead  the  world 
in  borax  production!"  [267] 

In  that  statement,  Mr.  Burnham,  the  words  "our 
competitors"  refer  to  the  American  Potash  & 
Chemical  Company  and  the  Pacific  Coast  Borax 
Company,  do  they  not? 
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A.     I  no  doubt  had  them  in  mind. 

Q.  Yon  told  ns  about  the  interview  with  Mr. 
Enilaw  on  May  17,  1929.  Had  you  ever  had  any 
personal  conversation  witli  Mr.  Emlaw  before  this 
conversation  with  him  in  the  previous  December 
about  the  patent  inf  lingement  ? 

A.  I  don't  remember  right  now.  I  might  have 
but  I  don't  remember. 

Q.  You  do  not  remember  any  conversation  you 
had  with  him  before  December,  1928,  so  far  as  you 
can  recall  now"? 

A.     As  far  as  I  can  recollect  right  now. 

Q.  And  you  had  no  conversation  with  him  be- 
tween the  time  you  called  on  him  in  December, 
1928,  and  this  conversation  on  May  17,  1929? 

A.     No. 

Q.  And  the  conversation  of  December  28th  you 
have  already  described  as  having  to  do  v.ith  that 
dispute  about  the  patent?  A.     Yes. 

Q.  I  call  your  attention  to  the  affidavit  wliich 
you  filed  in  this  case,  and  which  you  printed  and 
distributed  to  your  stockholders,  and  which  was 
sworn  to  by  you  on  February  19,  1946.  I  am  re- 
ferring for  convenience  to  the  printed  copy  which 
you  have.  [268] 

Mr.  Carr :     What  is  the  mnnber  of  that  ? 

Mr.  Harrison:  That  is  his  affidavit  in  tliis  case. 
I  liave  not  introduced  it  in  evidencQ. 

Mr.  Carr:     Pardon  me. 

Q.     (By  Mr.  Harrison)  :     I  will  ask  you  whether 
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on  page  3  of  the  printed  affidavit  you  swore  to  this 

statement : 

"May  19,  1933.  The  Department  of  the  In- 
terior through  its  General  Land  Office  at  Los 
Angeles,  California,  finally  denied  plaintiff's 
application  for  a  lease  on  the  Little  Placer 
claim,  which  said  plaintiff  was  counting  on  as 
a  source  of  crude  borax  to  renew  the  operations 
of  its  borax  factory  at  Searles  Lake.  Affiant 
felt  so  reasonably  certain  that  plaintiff  would 
obtain  the  Little  Placer  claim  that  affiant's  sus- 
picions were  again  aroused  when  its  application 
for  the  Little  Placer  claim  was  denied.  Affiant 
believed  that  probably  defendants  or  some  of 
them  were  violating  the  Antitrust  Laws  because 
if  Defendant  United  States  Borax  Company 
finally  acquired  patent  to  the  Little  Placer 
claim,  it  would  tend  to  further  increase  its 
monopoly  of  sodium  borate  in  the  said  Kremer 
District." 
That  is  included  in  the  affidavit  you  made,  is  it 
not  ?  A.    Yes. 

Q.  It  is  a  fact,  is  it  not,  that  your  suspicions 
against  the  defendants  were  aroused  again  on  about 
July  30,  1934?  [269]  A.     Yes. 

Q.  What  was  it  that  then  aroused  your  suspi- 
cions on  July  30,  1934? 

A.  I  had  just  learned  that  the  Pacific  Borax 
Group  had  purchased  the  borax  property  of  the 
Western  Borax  Company,  had  just  made  or  were 
just  about  to  make  a  deal  with  the  Sukow  Borax 
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Company  to  acquire  their  borax,  that  is,  a  long 
term  lease  arrangement,  and  also  that  it  looked 
doubtful  til  at  we  would  get  the  Little  Placer,  and 
that  the  Government  was  just  about  ready  to  give 
the  United  States  Borax  Company  a  ])atent  on  the 
Little  Placer.  In  other  words,  on  July  30,  1934,  I 
realized  that  the  Pacific  Coast  Borax  group  were 
getting  almost  a  complete  monojioly  of  the  Kremer 
borax  district. 

Q.  The  Pacitic  Coast  Borax  Group,  as  you  un- 
derstood it,  included  the  Borax  Consolidated,  Ltd., 
one  of  the  defendants  in  this  case,  and  the  United 
States  Borax  Company,  and  also  the  Pacific  Coast 
Borax  Company,  itself,  is  that  true? 

A.     Yes,  and  one  or  two  other  companies. 

Q.     But  certainly  the  defendants  in  this  ease? 

A.    Yes. 

Q.  We  talked  about  the  Kremer  District;  that 
is  situated  in  San  Bernardino  County,  in  this  State, 
is  it  not"?  A.     Yes — Wait,  Kern  County. 

Q.  Excuse  me,  in  Kern  County,  and  borax  ob- 
tained there  from  the  ground,  from  mines,  as  dis- 
tinguished from  the  source  in  [270]  Searles  Lake, 
where  it  is  extracted  from  the  lake  brine,  isn't  that 
true '?  A.     Yes. 

Q.  These  discoveries  of  sodium  borate  in  the 
Kremer  District  were  made  about  1925,  were  they 
not  ?  A.     Yes. 

Q,  And  operations  began  in  the  Kremer  District 
about  1926  or  about  the  end  of  1926  or  the  early 
part  of  1927?  A.     Yes. 
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Q.  Before  you  made  these  discoveries  in  July 
of  1934,  or  thereabouts,  there  were  three  companies 
operating  in  the  Kremer  District,  were  there  not, 
that  is  to  say,  the  Pacific  Coast  Borax  Company  had 
its  mine  and  the  Western  Borax  had  its  mine,  and 
Dr.  Suckow  or  his  company  had  his  mine? 

A.     Yes. 

Q.     There  were  three  mines?         '  A.     Yes. 

Q.  So  in  1934  you  discovered  that  the  Borax 
Consolidated  group,  including  the  Pacific  Coast 
Borax  and  the  others,  had  acquired  the  Western 
property  and  had  made  some  arrangement  with  the 
Suckow  people  and  were  about  to  get  the  Little 
Placer  ?  A.     Yes. 

Q.  And  that  aroused  your  suspicion  and  belief 
that  they,  having  succeeded  in  doing  those  things, 
were  about  to  acquire  a  monopoly  of  the  sodium 
borate  deposits'? 

A.     It  aroused  my  suspicions.  [271] 

Q.  With  respect  to  the  brine  source  of  deposit, 
the  only  place  where  brine  borax  was  produced  in 
any  large  quantity  was  from  Searles  Lake,  itself, 
isn't  that  truef  A.     Yes. 

Q.  And  the  greater  part  of  the  operations  on 
Searles  Lake  had  been  conducted  for  many  years 
by  the  other  defendant,  American  Potash  &  Chem- 
ical Corporation,  isn't  that  true?  A.     Yes. 

Q.  Your  suspicions  having  been  aroused  against 
these  defendants  on  July  30,  1934,  you  consulted 
your  attorneys,  did  you  not?  A.     Yes. 

Q.     At  that  time  Mr.  Heney  had  been  appointed 
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a   judge   of   the    Superior   Court   of   Los   Angeles 

County?  A.     That  is  riglit. 

Q.     It  was  Judge  Heney"?  A.     Yes. 

Q.     You  wont  to  see  him  *?  A.     That  is  right. 

Q.  And  you  also  went  to  see  Mr.  B.  D.  Town- 
send,  his  associate,  who  liad  appeared  for  you  in 
the  suit  in  Nevada  *?  A.     Yes. 

Q.  You  have  a  note  in  your  diary  under  date 
of  July  30,  1934,  with  reference  to  your  conversa- 
tion with  Mr.  Townsend,  have  you  not?  [272] 

A.     That  is  right. 

Q.  Will  you  produce  and  read  it  to  the  jury, 
please  ? 

Mr.  Carr:     What  is  the  date? 

Mr.  Harrison :     July  30,  1934. 

The  Witness :     Yes,  I  found  it  now. 

Q.  (By  Mr.  Harrison) :  We  read  some  of  that 
to  the  jury  the  other  daj^  and  if  you  will  check  with 
me  I  will  read  the  part  that  has  already  been  read 
and  you  can  go  on  from  there,  in  order  to  save  time : 

"Senator  Wagner,  of  New  York,  advocates 
redistribution  of  wealth.  Senator  Nye  fighting 
the  administration.  July  30,  1934.  Discussion 
with  B.  D.  Townsend  Kremer  case  and  suit 
against  the  Pacific  Coast  Borax  ComjDany  for 
the  patented  land,  claiming  that  it  is  held  in 
trust  for  us." 

That  is  the  land  they  held  in  the  Kremer  District, 
isn't  it?  A.     Yes. 

Q.     And  that  is  a  memorandum  of  a  discussion 
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with  Mr.  Townsend  about  the  possibility  of  suing 

the  Pacific  Coast  Borax  for  that  land'? 

A.     Yes. 

Q.     On  the  ground  it  was  held  in  trust  for  you"? 

A.     Yes. 

Q.    "Replacement    theory    of    P.C.B.    knocked 
out,"  and  then  there  are  some  passages  about  geo- 
logical facts,  and  then  there  is  the  note :  [273] 
"Take  set  of  documents  to  New  York." 

A.     I  don't  see  about  the  geological  facts. 

Q.  Perhaps  not.  Perhaps  that  is  my  error. 
There  is  a  statement  there,  "Take  set  of  documents 
to  New  York." 

A.     To  Washington,  D.  C. 

Q.  You  were  planning  at  that  time  to  go  to 
Washington,  D.  C,  were  you  not?  A.     Yes. 

Q.  "Look  in  the  bank  deposit  vault  for  the 
Mather  letter,  B.  C.  Company  vault  or  G.  B.  B. 
vault" — that  is  Burnham  Company  vault,  or  George 
B.  Burnham  vault  1  A.     Yes. 

Q.  "Townsend  said  could  use  Mather  letter." 
We  referred  to  that  the  other  day,  did  we  nof? 

A.     Yes. 

Q.  Proceeding  further,  "Possible  alternative  at- 
torney, H.  Stanley  Hendricks  in  the  Southern 
Building,  suggested  by  Townsend.  Worked  with 
Townsend  in  Government  cases."  That  represents 
the  suggestion  by  Mr.  Townsend?  A.     Yes. 

Q.     That  you  might  employ  Mr.  Hendricks? 

A.     That  is  right. 

Q.     And  you  recalled  the  fact  that  Mr.  Townsend 
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had   written   Mr.    Hendricks   back    in    July,    1928, 

about  the  price  cuts,  had  he  nof?  [274] 

A.     Yes. 

Q.  '^Townsend  headed  for  recovery,"  is  the  next 
note.  A.     That  is  right. 

Q.     That  refers  to  his  health?  A.     Yes. 

Q.  "Says  25  or  33  percent  interest  may  be  neces- 
sary." That  refers  to  his  compensation,  I  suppose, 
does  it  ?  A.     Yes. 

Q.  "Townsend  thinks  Wheeler,  of  Montana, 
might  be  interested  to  help  lis  as  he  has  socialistic 
tendencies" —  If  I  am  wrong  in  any  of  this  tell 
me — "Norris,  of  Nebraska,  and  Johnson,  of  Cali- 
fornia, might  help  ns.  Heney  would  help  us  through 
Johnson.  Believes  Norris,  of  Nebraska  the  best. 
Couzens,  of  Michigan,  might  help.  Has  his  money 
in  non-taxable  Government  bonds.  Townsend  thinks 
Wagner  might  be  too  drastic.  Going  to  see  if  I 
can  arouse  the  interest  of  several  other  senators  to 
back  you." 

That  represented  a  statement  of  Mr,  Townsend 
to  you? 

A.     Yes,  that  is  in  quotation  marks. 

Q.  That  is  in  quotation  marks,  and  those  other 
statements  about  senators  represented  suggestions 
of  Mr.  Townsend,  did  they? 

A.     Yes,  that  is  correct. 

Q,  "Believes  Nye  would  be  gopd,  too,  but  take 
up  with  him  new  head  of  the  Public  Lands  Com- 
mittee. Get  more  information  [275]  from  Zuckow 
about  the  price  of  borax." 
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You  had  been  talking,  had  you  not,  and  continued 
to  talk  with  people  connected  with  the  Suckow 
Company  about  the  acquisition  of  their  properties 
by  the  Pacific  Coast  Borax  Company,  Mr.  Burn- 
ham? 

A,  Yes,  I  had  talked  to  Suckow,  and  I  under- 
stood that  they  were  making  a  deal  with  the  Pacific 
Coast  Borax  Company,  a  long-time  lease  on  their 
property. 

Q.  And  that  was  one  of  the  circumstances  that 
aroused  your  suspicion'?  A.     Yes. 

Q.  Going  on  with  the  notes,  there:  "McAdoo 
might  be  good.  Took  a  shot  at  P.  C.  B.  Neblitt 
sets  up  a  charge  of  monopoly."  That  refers  to  a 
statement  to  you  by  Mr.  Towmsend"?  A.     Yes. 

Q.  And  he  told  you,  did  he  not,  that  Mr.  Neblitt, 
who  was  Senator  McAdoo's  partner,  in  a  hearing 
of  a  Senate  Committee  had  charged  the  Pacific 
Coast  Borax  Company  v\'ith  monopoly'? 

A.  I  don't  remember  any  details  excej)t  he  said 
Neblitt  had  charged  monopoly. 

Q.  You  knew  that  Mr.  Neblitt  was  Senator 
McAdoo's  partner,  did  you  not? 

A.     I  can't  remember. 

Q.  As  a  matter  of  fact,  didn't  you  make  a  note 
al3out  Mr.  Neblitt 's  name  at  a  later  part  of  your 
diary  ? 

A.  Yes,  I  may  have  done  that.  I  guess  they  are 
connected  in  some  way. 

Q.  Your  attention  had  been  called  to  the  fact 
that  Mr.  Neblitt  had  publicly  charged  the  Pacific 
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Coast  Borax  Company  with  being  an   illegal  mo- 
nopoly, isn't  tliat  a  fair  statement? 

A.  Yes,  I  think  Townsend  may  have  said  that 
there  had  been  some 

Mr.  Carr:  You  are  referring  to  this  conversa- 
tion  

Mr,  Harrison:     With  Mr,  Townsend, 

Mr,  Carr:  Yes,  only  to  that,  not  the  statements 
made  by  other  parties, 

Q.  (By  Mr.  Hari'ison)  :  Mr,  Townsend  certain- 
ly told  you  that,  didn't  he*? 

A,  Townsend  said  that  Neblitt  had  charged  them 
with  monopoly,  yes. 

Q,  And  he  also  told  you  McAdoo  had  taken  a 
shot  at  the  P.C.B,,  didn't  hel 

A,  I  don't  quite  remember  about  that.  It  isn't 
here. 

Q.     Will  you  read  me  what  it  says  about  McAdoo? 

A.  "McAdoo  might  be  good — "  Oh,  that  is  right. 
''Took  a  shot  at  the  P.C.B."  But  I  didn't  know 
what  he  took  a  shot  at  him  on. 

Q.  That  is  immediately  followed  by  the  state- 
ment that,  "Neblitt  sets  up  a  charge  of  monopoly," 
isn't  that  right.  A.     Yes,  that  is  right. 

Q.  Did  you  know  at  that  time  ]\Ir,  Neblitt  was 
acting  as  [277]  counsel  for  a  committee  investigat- 
ing monopolies  in  Southern  California? 

A,  Well,  I  didn't  know  much  abbut  it,  I  hadn't 
been  in  Los  Angeles  for  a  year  and  had  not  followed 
it  very  closely. 

Q,     Did  you  find  out  from  the  newspapers  in  San 
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Francisco  which  you  received  that  such  charges  had 

been  made  public  at  that  time? 

A.  My  memory  is  very  vague  on  that,  I  don't 
know. 

Q.     Let  us  go  ahead  then. 

"Ickes  is  Secretary  of  the  Interior''  is  the  next 
item,  is  it  not?  A.     Yes. 

Q.  And  the  next  item  is,  "Get  copy  of  Borax 
Consolidated  vs.  Suckow,  et  al.,  United  States  Dis- 
trict Court,  Post  Office  Building,  Public  Document 
filed,"  also  by  Suckow 's  other  attorney,  "Prior 
entry";  that  is  correct  as  an  entry,  is  it  not? 

A.    Yes. 

Q.  Does  that  refresh  your  recollection  that  Mr. 
Townsend  recommended  that  you  should  get  a  copy 
of  this  Borax  Consolidated  against  Suckow? 

A.    Yes. 

Q.     Did  you  do  so?  K.     I  don't  believe  I  did. 

Q.  Then  the  next  item  is,  "Look  up  patent  suit 
against  Trona."    Did  you  look  up  that  patent  suit? 

A.     Ob,  yes.  [278] 

Q.  Trona  was  the  former  name  of  the  Amer- 
ican Potash  &  Chemical  Corporation,  was  it  not? 

A.     Yes. 

Q.  And  it  was  often  referred  to  as  Trona,  even 
after  the  change  of  name?  A.     Yes. 

Q.     Is  this  the  next  entry  there: 

"Ask  Consolidated  vs.  Suckow  Mines  Con- 
solidated in  Equity  310,  Borax  Consolidated 
vs.  Euth  E.  Suckow,  page  12." 

A.     Yes. 
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Q.     Those  entries  are  there?  A.     Yes. 

Q.  And  they  were  things  Mr.  Townsend  thought 
you  ought  to  look  into?  A.     Yes. 

Q.  You  went  to  Washington  almost  immediately 
after  that  interview,  did  you  not,  in  August,  1934? 

A.     That  is  correct. 

Q.  And  you  brought  with  you  a  letter  of  intro- 
duction from  Judge  Heney  to  Mr.  Louis  Glavis,  did 
you  not?  A.     Yes. 

Q.     Who  was  Louis  Glavis? 

A.  He  was  in  the  Department  of  the  Interior 
in  charge  of  investigations. 

Q.  He  had  gained  considerable  repute  in  con- 
nection with  the  [279]  Ballinger  controversy,  did 
he  not,  as  an  investigator?   He  was  well  known? 

A.     I  had  heard  that  he  had. 

Q.     Mr.  Heney  told  you  that  he  knew  him  w^ell? 

A.     Yes. 

Q.  And  that  he  would  give  you  a  letter  of  intro- 
duction to  Mr.  Glavis?  A.     Yes. 

Q.  And  3^ou  were  going  back  in  connection  with 
your  suspicion  that  a  monopoly  was  being  obtained 
in  the  Kramer  District  by  the  Pacific  Coast  Borax 
Company,  isn't  that  true? 

A.  Yes,  in  the  Kramer  District,  but  not  neces- 
sarily a  monopoly  of  the  Borax  business. 

Q.  Have  you  with  you,  Mr.  Burnham,  a  copy  of 
that  letter  of  introduction?  Wliil^  I  am  looking  for 
it  you  may  have  a  copy. 

Mr.  Carr:     Was  it  introduced? 

Mr.  Lasky:     No.   28. 
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Mr.  Harrison:  Unfortunately  these  are  not  in 
order. 

The  Witness :     Here  is  a  copy. 

Q.     (By  Mr.  Harrison):     Have  yon  a  copy? 

A.     Yes. 

Q.  We  will  use  that  at  present  and  _save  a  little 
time. 

Mr.  Carr:  You  will  be  referring  to  Defend- 
ants' 28? 

Mr.  Harrison:     Yes,  exactly.  [280] 

Q.  Now,  Judge  Heney  signed  the  original  of 
which  you  handed  me  a  copy  of  this  letter  of  in- 
troduction % 

Mr.  Lasky:  Here  you  are  (handing  a  document 
to  Mr.  Harrison). 

Q.  (By  Mr.  Harrison) :  This  is  the  office  copy 
that  Mr.  Heney  gave  you,  is  it  not?  A.     Yes. 

Mr.  Harrison:  You  can  keep  that  for  your  file. 
I  will  offer  this  letter,  one  from  Judge  Heney  to  Mr. 
Burnham,  and  one  from  Judge  Heney  to  Mr,  Glavis. 

(The  documents  in  question  were  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  E.) 

Mr.  Harrison:  Letter  from  Heney  to  Burnham 
is  dated  August  3,  1934,  and  the  same  date  on  the 
other  letter,  August  3,  1934. 

Ladies  and  gentlemen  of  the  jury.  Defendants' 
Exhibit  E  consists,  first  of  all,  of  a  letter  on  the 
letterhead  of  the  Chambers  of  the  Superior  Court, 
Los  Angeles,  California,  Francis  J.  Heney,  Judge, 
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dated  August  3,  1944,  to  G.  B.  Bnrnham,  2823  Kel- 

sey  Street,  Berkeley,  California: 

"Dear  Burnham: 

Enclosed  find  an  original  letter  of  introduc- 
tion to  Louis  Glavis,  together  with  a  carbon 
copy  thereof  for  your  files. 

With   best  wishes   for  your  success   in  this 
matter,  [281] 
I  am. 

Very  truly, 

FRANCIS  J.  HENEY." 

And  the  other  is  a  copy  of  a  letter  dated  August 
3,  1944,  addressed  to  Louis  Glavis,  Buei-au  of  In- 
vestigation, Interior  Department,  "Washington,  D.C 

**Dear  Louis: 

This  will  introduce  my  friend  and  former 
client,  George  B.  Burnham,  who  desires  to  talk 
with  you  about  a  matter  which  I  think  it  is 
well  worth  your  while  to  investigate,  to-wit, 
the  matter  of  the  Pacific  Coast  Borax  Company 
having  estal)lished,  continued  and  maintained 
an  evil  and  strangling  monopoly  in  the  borax 
business.  It  is  a  foreign-controlled  corporation, 
and  borax  has  become  a  material  of  such  gen- 
eral use  in  the  United  States  that  a  monopoly 
thereof  is  oppressive  in  many  lines  of  Inisi- 
ness. 

Mr.  Burnham  was  an  assistant  professor  of 
chemistry  at  Berkeley  in  the  State  University 
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of  California  before  he  got  interested  in  the 
borax  business.  I  think  he  is  about  as  \Yell 
posted  as  any  man  in  the  United  States  in 
regard  to  the  borax  business,  and  in  relation 
to  the  question  of  the  monopoly  thereof  by 
the  Pacific  Coast  Borax  Company. 
With  kind  regards, 

Yours  very  truly, 

FRANCIS  J.  HENEY."  [282] 

Q.  Now,  then,  you  went  East  and  called  on  Mr. 
Glavis,  did  you  not?  A.     Yes. 

Q.  You  told  Mr.  Glavis,  did  you  not,  that  these 
defendants,  the  American  Potash  &  Chemical  Com- 
pany and  the  Pacific  Coast  Borax  Company,  had 
cut  the  price  of  borax  in  the  month  of  June,  1928, 
in  the  very  month  that  your  company  had  started 
production  % 

A.  I  never  told  him  that  in  reciting  the  history 
of  the  Burnham  Chemical  Company.  [282-a] 

Q.  I  am  not  concerned  wAih  that ;  ])ut  you  did 
in  fact  tell  him  that,  did  you  not? 

A,     Yes,  I  believe  I  did. 

Q.  Did  you  also  tell  him  that  after  you  had 
sold  your  borax  toward  the  end  of  1929,  about  No- 
vember of  1929,  these  same  companies  then  in- 
creased the  price  of  borax  by  one-third  % 

A.    Yes. 

Q.  I  would  like  to  turn  to  your  diary  for  October 
11,  1934,  with  respect  to  an  interview  you  had  with 
Mr.  Townsend. 


vs.  Borax  Consolidated,  Ltd.  587 

(Testimony  of  George  B.  Buinliam.) 

Mr.  Carr:     What  month  was  that? 

Mr.  Harrison:     October  11,  1934. 

Mr.  Carr:     Thank  you. 

Q.  (By  Mr.  Harrison) :  Have  you  that,  Mr. 
Burnham?  A.     Yes. 

Q.  Will  you  read  it,  please,  the  memorandum 
of  your  conversation  with  Mr.  Townsend  on  that 
date? 

A.  At  the  top  of  the  sheet  it  states,  "October  11, 
1934:  Discussion  with  Townsend.  Application  for 
permits  overlooks  transactions  concealed." 

Q.  If  you  will  stop  at  that  point,  please,  I  will 
ask  you  what  the  notation,  "Transactions  con- 
cealed" means;  in  other  words,  what  did  Mr.  Town- 
send  tell  you  about  transactions  having  been  con- 
cealed? 

A.  The  notes  are  very  brief,  but  I  think  that 
Tow^nsend  was  discussing  the  fact  that  the  United 
States  Borax  Company  had  [283]  concealed  the  fact 
that  they  had  discovered  sodiiun  borate  in  their 
application  for  a  patent  to  the  land. 

Q.  Did  he  say  in  effect  that  they  concealed  in 
that  application  for  a  patent  the  fact  that  they  had 
discovered  sodium  borate  and  yet  they  went  ahead 
and  prosecuted  their  application? 

A.     I  think  that  was  what  Townsend  had  in  mind. 

Q.  Did  he  not  express  the  opinion  that  they  had 
in  their  effort  to  get  a  patent  to  the  land  in  the 
Kramer  Distri<^t,  been  guilty  of  concealing  facts 
from  the  Government?  A.     Yes. 

Q.     Did  he  not  say  that  it  looked  as  though  they 
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were  not  honest  and  aboveboard  in  their  transactions 

with  the  Government?  A.     Yes. 

Q.  And  YOU  told  him  that  you  thought  that  the 
Burnham  Chemical  Company  had  not  been  open 
and  abovelioard  when  they  concealed  from  the  Gov- 
ernment the  fact  that  they  had  sodium  iDorate,  did 
5^ou  not?  A.     Yes. 

Q.    And  you  believed  that  to  be  the  fact*? 

A.    Yes. 

Q.  And  didn't  it  occur  to  you  when  you  told 
Mr.  Townsend  that  they  had  not  been  open  and 
aboveboard  with  the  Government  that  Zabriskie  and 
Emlaw  might  not  have  been  open  and  aboveboard 
in  telling  you  about  the  price  cuts  in  1929? 

A.     That  thought  didn't  occur  to  me,  no.  [284] 

Q.  Will  you  turn  to  your  diary  in  1936  for 
February  ? 

Mr.  Carr:     What  date? 

Mr.  Harrison:  February:  I  don't  think  the  wit- 
ness has  a  date,  but  he  has  a  note  somewhere  in 
February,  is  that  correct,  Mr.  Burnham? 

A.    Yes. 

Q.  That  you  consulted  a  lawyer  down  in  Los  An- 
geles by  the  name  of  Hess.  It  is  in  the  black  book 
marked  No.  14,  Mr.  Lasky  tells  me. 

A,     Yes,  sir,  I  have  it. 

Q.  What  is  your  entry  about  consulting  Mr. 
Hess?  About  what  date  is  that,  as  near  as  you  can 
fix  it? 

A.  It  is  probably  about  February  of  1936 — 
some  time  in  February. 
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Q.     And  Mr.  Hess  was  a  lawyer  in  Los  Angeles? 

A.     Yes. 

Q.     x\ll  right,  will  you  read  the  entry? 

A.  This  concerns  a  conversation  with  Mr.  Hess. 
It  starts  at  the  top  of  the  page  by  saying:  "Things 
to  do  with  Washington.  Confer  with  Edward  H. 
Reede  of  Washington,  D.  C,  on  why  have  not  made 
a  success.  Advise  Hess  address  in  Washington,  B.C. 
406  Rives-Strong  Building.  Check  everything  under 
L.  A.  046240  in  the  Land  Office  patent  issue  to 
Dowsing. ' ' 

Q.     What  was  that? 

A.  "Patent  issue  to  Dowsing" — D-o-w-s-i-n-g — 
"on  April  9,  [285]  1927.  This  info,  for  Hess.  The 
north  half  of  Section  24  etc.  south  quarter,  northeast 
quarter,  north  half  Section  24  etc.  Kramer  District. 
Correspondence  urging  speed  in  granting  patent  by 
some  department  deputy.  Get  the  dates  of  transac- 
tions actual  filing  dates  of  applications.  Also  045946 
to  U.  S.  Borax  Co.,  southwest  quarter,  southwest 
quarter  of  northeast  quarter.  Little  Placer  highly 
vulnerable." 

Q.     "Vulnerable,"  is  that? 

A,  Yes,  "Vulnerable.  See  inside  correspondence. 
If  a  deputy  is  a  former  employee  of  P.C.B.  it  would 
be  valuable  info." 

Q.  Now,  that  last  statement,  "If  a  deputy  is  a 
former  employee  of  P.C.B.  it  would  be  valuable 
information,"  was  a  suggestion  to' the  effect  that  if 
a  deputy  in  the  Government  had  been  a  former 
employee  of  the  Pacific  Coast  Borax  Company,  that 


590  Burnham  Chemical  Company 

(Testimony  of  George  B.  Burnlaam.) 

would  be  a  valuable  bit  of  information  to  you,  isn't 

that  true? 

A.  That  is  what,  apparently,  Mr.  Hess  had  in 
mind. 

Q.  And  that  referred  to  a  deputy  in  the  Land 
Office?  A.     Yes. 

Q.  And  Mr.  Hess  told  you,  did  he  not,  that  he 
was  rather  suspicious  that  the  granting  of  patents 
in  the  Little  Placer  to  the  United  States  Borax 
Company  might  be  irregular  or  possibly  fraudulent  ? 

A.  I  don't  know  that  he  said  that  in  those  words, 
but  that  is  probably  what  he  meant. 

Q.  I  will  show  you  Page  353  of  your  deposition 
referring  to  that  conversation [286] 

Mr.  Carr:     Page  353? 

Mr.  Harrison:     Page  353,  Mr.  Carr. 

Mr.  Carr :     Thank  you. 

Q.  (By  Mr.  Harrison)  :  Page  353,  Line  21,  Mr. 
Burnham:    Have  you  that?  A.     Line  21? 

Q.  Yes.  I  will  read  it  to  you  and  you  can  tell 
me  whether  or  not  you  so  testified : 

"Q.  Now,  on  that  entry  that  if  the  deputy 
were  a  former  employee  of  the  Pacific  Coast 
Borax  Company,  that  would  be  information,  do 
you  refer  to  a  deputy  in  the  Land  Office  ? 

A.     Yes. 

Q.     What  kind  of  a  deputy? 

A.  Well,  Mr.  Hess  was  rather  suspicious 
that  the  granting  of  patents  on  the  Little  Pla- 
cer to  United  States  Borax  Company,  which  we 
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all  thought  they  were  about  to  get,  might  be  ir- 
regular and  might  be  fraudulent." 

You  so  testified,  did  you  not? 

A.     Yes. 

Q.  Have  you  the  letter  from  Senator  Pitman 
on  September  14  that  same  year? 

Mr.  Carr:     A  letter  from  Senator  Pitman? 

Mr.  Harrison:  A  letter  from  Senator  Pitman 
to  the  Burnham  [287]  Chemical  Company. 

Mr.  Carr:     What  date  was  that? 

Mr.  Harrison :  September  14, 1936,  and  the  reply 
under  date  of  October  20,  1936. 

Mr.  Carr:  You  mean  the  reply  of  the  Burnham 
Chemical  Com})any  ? 

Mr.  Harrison:     Yes. 

Q.  You  ke|)t  those,  Mr.  Burnham;  they  were 
not  turned  in  at  the  deposition?  A.     Yes. 

Q.     Will  you  give  me  those,  please? 

A.  These  are  original  carbon  copies.  The}^  are 
the  only  ones  we  have. 

Mr.  Harrison :  All  right.  We  offer  in  evidence, 
first  of  all,  the  letter  from  Senator  Pitman  to  the 
Burnham  Chemical  Company,  dated  September  14, 
1936,  as  defendants'  exhibit  next  in  order. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  S.) 

Mr,  Harrison :  We  also  offer  in  evidence  the  re- 
ply to  that  letter  addressed  to  Senator  Pitman  and 
signed  "Burnham  Chemical  Company,  By , 
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President."   That  reply  was  in  fact  signed  by  you, 
was  it  not,  as  President  of  the  Company  1 
A.     Yes.  [288] 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  T.) 

Mr.  Harrison:  Defendants'  Exhibit  S  is  a  letter 
on  the  letterhead  of  the  United  States  Senate  Com- 
mittee on  Public  Lands  and  Surveys,  Washington, 
D.  C,  September  14,  1936,  addressed  to  the  Burn- 
ham  Chemical  Company,  6066  Rockridge  Boule- 
vard, Oakland,  California,  and  reads  as  follows: 

"Gentlemen: 

As  you  may  know.  Senate  Resolution  274, 
adopted  June  18,  1936,  (copy  of  which  is  en- 
closed), authorized  and  directed  the  Commit- 
tee of  Public  Lands  and  Surveys  of  the  United 
States  Senate  to  institute  and  conduct  a  thor- 
ough investigation  of  all  phases  of  the  potash 
industry,  hold  hearings,  and  report  at  the  next 
session  of  Congress  the  results  of  its  investi- 
gations, together  with  its  recommendations,  if 
any,  for  necessary  legislation. 

For  this  purpose  the  powers  of  the  whole 
Committee  have  been  delegated  to  a  Subcom- 
mittee with  myself  as  Chairman  and  Senators 
Wagner,  Ashurst,  Hatch,  and  Carey  as  mem- 
bers. 

Before  commencing  hearings  it  is  desirable 
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to  assemble  as  much  information  as  possible 
fi'om  interested  parties  to  show  the  actual 
status  of  tlie  industry  today  and  what,  if  any- 
thing", may  be  done  to  improve  the  present  and 
[289]  future  status  of  the  interested  producers, 
distributors  and  consumers  of  potash  in  the 
United  States,  giving  due  consideration  to  the 
conservation  of  the  mineral  resources  of  the 
public  domain  and  the  related  questions  of  im- 
ports and  ex])orts. 

At  your  early  convenience  we  would,  there- 
fore, like  you  to  submit  a  statement  containing 
such  data  as  you  feel  should  be  required  of  you 
by  the  Subcommittee  so  that  it  may  be  fully  ad- 
vised in  the  matter  of  your  past,  present  and 
contemplated  interests  in  the  potash  industry. 
We  would  also  appreciate  constructive  criticism 
of  past  or  j^i'esent  conditions  and  recommenda- 
tions for  future  action  based  on  your  experi- 
ence with  potash. 

If  we  can  secure  the  hearty  cooperation  of 
all  concerned,  we  hope  to  evolve  a  report  which 
will  be  of  real  value. 

Kindly  address  your  reply,  as  soon  as  con- 
venient, to  me  at  Washington. 
Very  truly  yours, 

/s/  KEY  PITTMAN, 

Chairman,  Subcommittee  on 
.    Potash   Investigation." 

And  Defendants'  Exhibit  T  is  a  letter  of  October 
20,  1936,  addressed  to  the  Honorable  Key  Pittman, 
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Senate  Office  Building,  Washington,  D.  C.  That 
is  a  long  letter  and  I  only  [290]  desire  to  read  some 
extracts  from  it,  and  if  you  will  take  the  letter,  Mr. 
Burnham,  I  will  read  from  my  copy.  On  Page  2 
the  letter  contains  this  statement : 

"Foreign-owned  corporations  are  practically 
the  only  producers  of  potash  in  America.  They 
are  also  the  principal  producers  of  borax  and 
are  spoken  of  as  the  English  Borax  Trust.  The 
world's  potash  market  is  controlled  by  the  Ger- 
man Potash  Trust  and  apparently  the  English 
Borax  Trust  cooperates  with  the  German  Trust 
in  the  control  of  the  market.  As  soon  as  any 
Government  lease  begins  producing  potash  the 
Trust  will  no  doubt  cut  the  prices  of  potash 
and  the  lessees  should  have  some  kind  of  gov- 
ernment protection  against  such  eomioetition. 
A  similar  situation  occurred  when  we  started 
producing  borax.  The  very  month  we  started 
on  borax  production,  drastic  cuts  in  the  price 
of  borax  occurred". 

Then  on  Page  4  the  last  paragraph: 

"Yet  what  happened?  Just  this,  the  Post 
Office  Department  of  the  United  States  Gov- 
ernment, inspired  by  what  we  believe  was  mis- 
information based  upon  ignorance  and  prob- 
ably influenced  by  our  competitoi's,  imposed  a 
Post  Office  fraud  order  upon  the  company." 
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Then  on  the  next  page,  on  Page  5,  the  first  para- 
graph: 

"The  very  month  we  started  operations  saw 
the  beginning  of  a  price  war  between  the  two 
largest  producers  of  borax  [291]  (both  English 
controlled  corporations),  which  drove  the  soil- 
ing prices  down  to  the  unbelieveable  price  of 
$18  per  ton  F.O.B.  plant." 

Q.  Those  two  lai-gest  ■i)rodiicers  are,  of  course, 
American  Potash  &  Chemical  Company  and  Pacific 
Coast  Borax  Company,  are  they  not,  Mr.  Burnham  ? 

A.    Yes. 

Mr.  Harrison :     (Reading)  : 

"This  was  $30  to  $40  lower  than  borax  had 
ever  sold  before  in  its  history.  No  producer 
could  make  profits  at  that  i)rice  and  a  new  com- 
pany like  ourselves  without  financial  reserves 
could  not  continue  indefinitely  to  carry  the 
losses  entailed  in  o])eration.  It  would  almost 
appear  that  the  cut  in  price  of  borax  was  pur- 
posely timed  to  start  the  very  month  we  started 
borax  production." 

That  is  all  I  think  I  care  to  read  from  that  letter. 

Mr.  Carr:    We  will  read  the  balance: 

Mr.  Harrison:  Shall  I  proceed  to  another  mat- 
ter, if  your  Honor  please"? 

The  Court:  Perha])s  we  mighf  take  the  noon 
recess  at  this  time. 

Ladies  and  gentlemen  of  the  Jury,  we  will  resume 
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the  trial  at  two  o'clock.     Please  bear  in  mind  the 

admonition  of  the  Court  heretofore  given  to  you. 

(Thereupon   a   recess   was   taken  until   two 
o'clock  P.M.)  [292] 


Afternoon  Session,  April  1,  1947,  2 :00  P.M. 

GEORGE  B.  BURNHAM 

recalled. 

Cross-Examination 
(Resumed) 

By  Mr.  Harrison: 

Q.  Now,  Mr.  Burnham,  this  morning  you  were 
talking  about  your  trip  East  in  1934.  You  started 
East  in  August,  1934,  following  your  interview  with 
Mr.  Townsend  on  July  30,  1934,  did  you  not  f 

A.     Yes. 

Q.  When  you  went  East  did  you  bring  with  you 
a  copy  of  the  amended  complaint  in  the  fraud  order 
suit  % 

A.     I  don't  remember,  but  I  might  have. 

Q.  Did  you  bring  with  you  a  copy  of  your  af- 
fidavit which  was  introduced  in  evidence  this  morn- 
ing, and  which  you  made  in  January,  1930,  before 
the  District  Court  f  A.     No. 

Q.  If  you  will  turn  to  your  deposition  I  will  ask 
you  if  you  testified  as  follows 

Mr.  Carr:    What  page? 
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Mr.  Harrison :     Page  264,  line  13. 

"Q.  When  you  went  back  East  you  showed 
that  Mather  letter  to  Glavis,  did  you  not? 

A.     No. 

Q.     You  took  it  East  with  you? 

A.     Yes.  [293] 

Q.  What  were  the  other  documents  you  took 
East  with  you? 

A.  I  don 't  remember.  I  took  everything  that 
I  thought  might  be  useful. 

Q.  You  took  a  copy  of  the  printed  amended 
complaint  in  the  Carson  City  suit,  did  you  not  ? 

A.     Maybe.   I  presume  I  did. 

Q.  You  took  a  copy  of  the  affidavit  you 
filed  in  the  Carson  City  suit  dated  March  14, 
1930? 

A.    Yes." 

You  so  testified,  didn't  you? 

Mr.  Carr:     Let  us  follow  on. 

Mr.  Harrison :     Yes,  Mr.  Carr,  just  a  minute. 

"Mr.  Lasky:    This  was  later. 

A.  I  probably  did.  I  don't  remember  what 
I  took. 

Q.  I  suppose  you  took  with  you  copies  of  the 
'Oil,  Paint  &  Drug  Reporter'  showing  the  price 
cuts  of  June,  1928? 

A.     I  don't  remember  taking  that." 

Did  you  so  testify?     . 
A.    Yes. 
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Q.  On  your  present  recollection  would  you  say 
that  you  probably  did  take  that  affidavit  *? 

A.  That  afl&davit  was  a  typewritten  document 
filed  in  Carson  City,  and  I  doubt  very  much  that 
I  took  that.  I  took  the  amended  complaint,  be- 
cause that  was  printed  and  there  were  lots  of  copies, 
but  special  copies  that  were  typewritten  and  [294] 
perhaps  only  one  or  two  available  anywhere,  I  doubt 
if  I  took  that. 

Q.  So  that  whereas  in  your  deposition  you 
thought  you  probably  took  it,  now  you  think  you 
probably  did  not? 

A.  After  giving  it  more  thought  I  rather  think 
I  did. 

Mr.  Carr:  He  says,  "I  don't  remember  what  I 
took." 

Mr.  Harrison:  He  said  he  probably  did.  The 
deposition  speaks  for  itself.  I  have  read  it  fully. 
I  am  trying  to  get  the  witness'  varying  recollec- 
tion from  time  to  time. 

Mr.  Carr :     Read  all  of  his  answer,  Mr.  Harrison. 

Mr.  Harrison:  I  have,  Mr.  Carr.  If  you  want 
to  read  anything  I  have  not  read,  I  will  be  glad  to 
have  you  do  it. 

Q.  Now,  Mr,  Witness,  when  you  were  back  there 
I  think  you  testified  this  morning  that  you  told  Mr. 
Glavis  about  the  price  cuts  in  1928,  did  you  nof? 

A.    Yes. 

Q.  And  you  told  him  about  the  fact  that  they 
had  occurred  at  the  time  you  began  production,  did 
you  not? 
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A.  AVell,  ]  related  to  Mr.  Glavis  the  history  of 
the  Biirnham  Chemical  Company,  and  I  probably 
related  those  things  in  relating  the  history.  I  don't 
specifically  remember  taking  those  particular  points 
to  him, 

Q.  What  is  your  best  recollection  at  the  present 
time  as  to  whether  or  not  did  yon  tell  him  that  the 
price  cuts  had  occurred  at  the  time  you  began  pro- 
duction? [295] 

A.  In  any  ordinary  accounting  the  Burnham 
Chemical  Company,  the  history  of  the  Burnham 
Chemical  Company,  I  told  him  the  price  cut  oc- 
curred the  month  we  started  production ;  but  to  put 
my  finger  on  definitely,  I  do  not  remember  after  all 
of  these  years. 

Q.  In  other  words,  you  have  no  recollection  now 
as  to  whether  you  told  him  or  not  ?  I  just  want  to 
get  your  present  recollection.  What  is  your  best 
recollection :  Did  you  or  did  you  not  tell  him  about 
the  price  cuts'? 

A.  Well,  I  told  him  the  history  of  the  company, 
and  so  I  must  have  told  him  about  the  price  cuts. 

Q.  Your  best  recollection  is  that  you  did  tell 
him? 

A.     To  the  best  of  my  recollection,  yes. 

Q.  And  you  attached  significance,  did  you  not, 
to  the  fact  that  those  price  cuts  occurred? 

A.     Yes. 

Q.     At  that  time?      .      A.     Yes. 

Q.     Will  you  show  me  your  diary  entry  about 
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a  conversation  with  Mr.  Townsend  on  October  11, 

1934?  A.     Yes,  I  have  it  here. 

Q.  Will  you  read  that,  please,  about  the  Gold- 
fields?  A.     October  11,  1934? 

Q.     Yes,  sir. 

A.     Oh,  yes.  Shall  I  read  the  whole  article?  [296] 

Q.  I  am  only  interested  in  that  paft  dealing 
with  the  Goldfields  control.  Let  me  ask  you,  first  of 
all,  that  is  a  memorandum  of  a  conference  with  Mr. 
Townsend  on  October  11,  1934,  is  it  not? 

A.     Yes. 

Q.  Refreshing  your  recollection  by  that  mem- 
orandum, what  did  Mr.  Townsend  tell  you  about  the 
control  of  the  Borax  Consolidated,  Ltd.,  by  Gold- 
fields? 

A.  "Plaintiff's  Goldfields  Consolidated  of  South 
Africa  may  control  the  Borax  Consolidated.  Believe 
maybe  there  is  a  report  on  it." 

Q.  Now,  Goldfields,  Consolidated,  as  you  knew, 
were  in  control  of  the  American  Potash  &  Chemical 
Company,  v/ere  they  not? 

A.     That  is  what  I  understood  at  that  time. 

Q.  Mr.  Townsend  told  you  at  that  time  that  they 
might  also  control  the  Borax  Consolidated,  Ltd.? 

A.     That  maybe  they  might,  yes. 

Q.  And  the  Borax  Consolidated,  Ltd.,  in  turn 
controlled,  as  you  knew  the  Pacific  Coast  Borax 
Compajiy  ?  A.     Yes. 

Q.  While  you  were  in  the  East,  in  the  fall  of 
1934,  or  about  that  time,  you  wrote  some  letters  to 
the  Secretary  of  the  Interior,  did  you  not? 

A.    Yes. 
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Q.  Will  you  produce,  please,  the  letter  of  Sep- 
tember, 1934,  to  [297]  the  Secretary  of  the  Interior, 
that  is,  September  21,  1934? 

A.     Yes,  I  have  a  copy  here. 

Q.     Will  you  let  me  have  it,  please  ? 

A.     I  guess  this  is  a  letter  more  clear. 

Q.     Do  you  have  another  copy  in  your  hand? 

A.     Yes,  I  have  another  copy. 

Mr.  Harrison :  We  offer  this  in  evidence,  if 
your  Honor  please,  a  letter  of  Burnham  Chemical 
Company  to  the  Honorable  Harold  R.  Ickes,  dated 
September  21,  1934. 

(The  document  in  question  was  thereupon  re- 
ceived in  evidence  and  marked  Defendants'  Ex- 
hibit U.) 

Mr.  Harrison:  And  from  my  copy  I  will  read 
to  the  jury,  Mr.  Burnham,  and  you  can  follow  at 
the  bottom  of  page  1. 

This  is  addressed  to  the  Honorable  Harold  R. 
Ickes,  Secretary  of  the  Interior,  Washington,  D.  C, 
and  is  dated  September  21,  1934,  on  the  letterhead 
of  Burnham  Chemical  Company: 

''In  the  summer  of  1928  this  company,  after 
overcoming  many  difficulties,  succeeded  in  com- 
pleting its  borax  plant  upon  its  lease  property 
and  produced  and  sold  1427  tons  of  refined 
borax.  No  sooner  had  we  started  production 
than  a  most  drastic  cut  in  price  of  borax  oc- 
curred.  Prior  to  our  production  borax  sold  for 
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about  $50  per  ton  f.o.b.  Searles  Lake,  Califor- 
nia. Immediately  upon  starting  production  in 
June,  1958,  the  price  was  cut  to  about  $30  per 
ton  f.o.b,  Searles  Lake.  TMs  was  the  lowest 
price  in  the  history  of  the  borax  business.  Soon 
thereafter  it  was  cut  even  more,  until  finally 
the  price  was  reduced  to  $18  per  ton.  Our  cost 
of  production  was  $26  per  ton,  and  therefore 
it  was  impossible  for  us  to  continue  to  operate 
and  produce  borax.  The  prevailing  price  of 
borax  has  remained  at  approximately  this  same 
low  figure  of  $18  per  ton  f.o.b.  plant. 

The  reason  our  competitor  has  been  able  to 
maintain  this  low  price  is  because  of  his  ille- 
gal acquisition  in  1926  of  the  most  valuable 
and  most  economical  source  of  sodium  borate 
in  the  world.  This  is  a  new  source  of  borax 
and  is  known  as  the  Kramer  Borax  Deposit." 

The  competitor  referred  to  in  the  last  paragraph, 
of  course,  is  Pacific  Coast  Borax  Company,  is  it 
not?  A.     Yes. 

Q.  Reading  further  from  page  5  of  the  letter, 
the  second  paragraph: 

"Therefore,  by  illegally  acquiring  a  source 
of  cheap  borax  supply  our  competitor,  the  Pa- 
cific Coast  Borax  Company,  have  made  it  im- 
possible for  us  to  produce  borax  at  a  profit  at 
present  prices. 

It  is  not  fair  nor  just  that  the  Government 
should  now  take  steps  to  cancel  our  lease  upon 
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Searles  Lake  due  to  the  non-payment  of  our 
rent,  or  the  non-production  of  the  minerals 
thereon  when  the  cause  of  such  default  [299] 
is  due  to  the  false  and  deceitful  action  of  our 
competitor,  whose  main  object  is  to  get  patent 
to  sodium  borate  lands  and  to  drive  out  all 
competition  and  hold  a  monopoly  of  the  borax 
business.  Nor  is  it  fair  that  the  Government 
continue  to  the  end  that  the  borax  trust  can 
obtain  continued  ownership  and  thereby  drive 
out  of  business  a  Government  lessee,  such  as 
ourselves,  who  must  pay  a  royalty  on  produc- 
tion and  who  obtains  its  lands  and  mineral  de- 
posits by  legal  and  lawful  methods." 

That  letter  was  signed  by  you,  was  it  not? 

A.    Yes. 

Q.     Have  you  the  letter  of  November  28,  1934? 

Mr.  Carr:     To  the  Secretary  of  the  Interior? 

Mr.  Harrison :  Yes,  Mr.  Carr,  that  is  right.  Be- 
for  I  leave  that  other  letter  there  is  one  further  pas- 
sage: 

*'For  six  years  we  have  been  defending  the 
interests  of  the  people  of  the  United  States 
against  the  illegal  practices  of  the  borax  tnist. 
We  had  to  carry  on  our  battle  with  meager 
funds,  whereas,  the  borax  trust  had  unlimited 
money  at  its  disposal.  After  the  six  years  of 
struggle  in  our  fight  for  the  people's  interest, 
is  it  fair  to  cancel  our  Searles  Lake  lease  be- 
cause we  have  no  money  left  to  pay  the  rent?" 
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Q.     Do  you  have  that  letter  of  November  28th? 

A.     I  do  not  seem  to  have  a  copy  here.   [300] 

Mr.  Harrison:  Have  you  a  copy,  Mr.  Carr?  I 
have  a  certified  copy  from  the  Department  of  the 
Interior.  It  is  bound  up  with  a  lot  of  other  things. 
May  I  take  this  apart? 

Mr.  Carr:     I  have  one  of  November  18th, 

Mr.  Harrison:     November  28th. 

Mr.  Carr:       I  haven't  got  that. 

Mr.  Harrison:  I  have  here  a  certified  file,  certi- 
fied under  the  seal  of  the  Secretary  of  the  Interior. 
May  I  remove  this? 

Mr  Carr:     Oh,  yes,  surely. 

Mr.  Harrison :  We  offer  in  evidence,  if  the  Court 
please,  this  certified  copy. 

Mr.  Carr:  Have  you  any  copies,  Mr.  Burnham, 
of  that  letter? 

Mr.  Burnham:  No,  I  do  not  seem  to  have  that 
with  me. 

Q.  (By  Mr.  Harrison)  :  I  will  show  you  this 
letter,  Mr.  Burnliam,  certified  to  by  the  Department 
of  the  Interior,  and  ask  you  whether  that  is  a  photo- 
static copy  of  a  letter  with  your  signature. 

A.     Yes,  sir,  it  is  my  signature. 

Q.  That  was  mailed  about  its  date  to  the  De- 
partment of  the  Interior,  was  it  not  ?  A.     Yes. 

Mr,  Harrison:  We  offer  this  letter  in  evidence, 
if  the  Court  please,  [301] 

Mr,  Carr:     May  I  take  a  look  at  that  first? 

Mr,  Harrison:     Yes,  surely. 
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(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  V.) 

Mr.  Harrison:  From  this  letter  we  read  to  the 
jury  the  following  passages.  I  am  reading  from 
a  copy  that  Mr.  Carr  looked  at : 

''Immediately  upon  our  entering  into  the 
production  of  borax  the  price  of  borax  fell  from 
$50  to  $18  per  ton  f.o.b.  Searles  Lake,  $18  per 
ton  below  our  cost  of  jjroduction,  which  is 
$26  per  ton  in  our  present  size  of  plant,  so  we 
had  to  shut  down. 

There  are  only  three  principal  producers  of 
borax  in  the  world  today,  namely,  the  Pacific 
Coast  Borax  Company  and  the  American  Pot- 
ash &  Chemical  Company,  both  controlled  by 
English  capital  and  known  as  the  Borax  Trust. 
In  fact,  they  may  be  classed  as  one  producer, 
since  they  both  operate  under  English  control. 
The  West  End  Chemical  Company  at  Searles 
Lake  is  the  third  producer.  There  are  no  other 
borax  producers,  because  they  have  now  all 
been  bought  out  by  the  Trust." 

Q.  As  a  matter  of  fact,  you  referred  this  morn- 
ing to  the  fact  that  you  leai'ned  in  1934  that  the 
Pacific  Coast  Borax  had  acquired  the  property  of 
the  Western  Borax  Company,  did  you  not,  Mr. 
Burnham?  [302]  A.     Yes. 

Q.  And  that  they  had  also  secured  control  over 
Dr.  Zuckow's  mine"?  A.     Yes. 
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Q.  And  you  knew  at  that  time  that  the  Pacific 
Coast  Borax  had  been  engaged  in  litigation  with 
Suckow  1  A.     Yes. 

Q.  You  had  discussed  that  litigation  with  Dr. 
Suckow,  had  you  not  f  A.     Some,  yes. 

Q,  Didn't  he  tell  you  that  his  claim  was  that 
Pacific  Coast  Borax  Company  had  forced  his  com- 
pany into  bankruptcy  and  thereby  intending  to 
eliminate  him  from  competition? 

A.  Well,  I  don't  know  as  he  said  all  that,  but 
he  said  he  was  in  litigation  in  the  bankruptcy  pro- 
ceedings, or  something  of  that  sort. 

Q.  Didn't  he  say  in  his  opinion  the  Pacfic  Coast 
Borax  Company  was  responsible  for  his  troubles'? 

A.     I  don't  remember  that  he  said  that. 

Q.  You  did  hear  that  at  that  time,  did  you  not, 
or  about  that  time*? 

A.     Well,  Townsend  might  have  told  me. 

Q.     Townsend  told  you  on  July 

Mr.  Carr:     He  said  he  might  have. 

Q.  (By  Mr.  Harrison)  :  Yes,  now  I  am  asking 
you  isn't  it  a  [303]  fact  that  Townsend  told  you 
on  July  30,  1934,  that  there  was  this  litigation  in 
connection  with  the  discussion  of  the  monopoly  of 
the  Pacific  Coast  Borax  Company? 

A.  Well,  Townsend  told  me  that  the  Suckow 
Borax  Mining  Company  was  involved  in  litigation 
with  the  Pacific  Coast  Borax  Company,  I  believe. 

Q.  Didn't  he  advise  you  to  look  into  that  litiga- 
tion for  the  purpose  of  obtaining  evidence  of  their 
monopolistic  control? 
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A.  Well,  he  suggested  that  I  get  a  copy  of  the 
complaint,  but  I  did  not  have  time  to  get  it. 

Q.  Let  us  get  down  to  the  year  1937.  You  had 
some  testimony  on  direct  examination  about  a  con- 
versation in  the  year  1937  with  Mr.  Emlaw,  did 
you  not?  A.    Yes. 

Q.  I  call  your  attention  to  the  fact  that  in  the 
original  transcript  of  the  deposition  the  question 
was  asked  you — and  I  am  referring  now  to  page  44 
of  your  deposition;  will  you  look  at  thaf? 

A.     Page  44?  [304] 

Q.  That  is  the  second  line.  Counsel  had  been 
examining  you,  I  may  say,  Mr.  Burnham,  about  the 
conversation  of  May  17,  1929,  with  Mr.  Emlaw,  and 
I  am  asking  you  now  whether  this  isn't  the  fact 
that  on  your  original  deposition  you  were  asked : 

"Q.     Did  you  ever  talk  to  Mr.  Emlaw  again? 

A.  I  don't  remember.  I  know  that  I  called 
at  the  office  of  American  Potash  &  Chemical 
Company,  but  I  don't  remember  of  talking  to 
Mr.  Emlaw." 

And  that  when  you  re-read  your  deposition  for 
the  purpose  of  correcting  it,  you  struck  out  the 
words  *'I  don't  remember"  and  made  the  answer 
read  as  follows: 

"A.  I  know  that  I  called  at  the  office  of 
American  Potash  &  Chemica]  Company  and  I 
talked  to  Mr.  J]mlaw  again  on  October  19, 
1937." 
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And  you  assigned  as  your  reason  for  the  change 
that  when  the  question  was  first  asked  you  didn't 
remember  that  particular  conversation.  That  is  the 
fact,  is  it  not? 

A.     For  the  moment  it  had  slipped  my  mind. 

Q.  So  when  you  were  first  asked  on  your  deposi- 
tion whether  or  not  you  had  talked  to  Mr.  Emlaw 
you  did  not  remember  your  conversation  in  1937. 
That  is  a  fair  statement,  isn't  it? 

A.     Yes,  momentarily  I  forgot  that  other  visit. 

Q.  Now,  let's  come  down  to  the  year  1938:  by 
the  way,  before  we  do,  will  you  turn  to  your  entry 
of  October  3,  1937?  [305] 

Mr.  Carr:     Diary? 

Mr.  Harrison:  Diary,  yes,  the  entry  of  your 
meditations  on  October  3,  1937? 

A.     October  3,  1937?    I  have  it  here. 

Q.  Yes,  and  there  is  a  memorandum  of  some 
mediations  of  yours,  is  there  not?  A.     Yes. 

Q.     Will  you   read  them? 

A.  "Would  relinquish  my  stock  if  necessary. 
Everything  that  is  done  in  the  Land  Office  in  the 
way  of  potash  or  borax  is  nearly  always  for  the 
benefit  of  the  Borax  Trust." 

Q.    In  making  that  memorandum  at  that  time 

A.  (Continuing)  :  "always  for  the  purpose  of 
making  the  rich  richer.  I  want  to  see  the  poor  peo- 
ple or  the  people  of  small  means  get  richer." 

Q.    Yes,  that  is  the  complete  entry? 

A.     Yes. 
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Q.  Now,  in  referring  to  the  Borax  Trust  at  that 
time  and  when  you  wrote  that  memorandum  you 
were  referring  to  these  defendants,  were  you  not? 

Mr.   Carr:     Which   defendants'? 

Mr.  Harrison:  The  American  Potash  &  Chemi- 
cal Company  and  the  Pacific  Coast  Borax  Company, 
and  the  allied  companies. 

The  Witness:     Yes. 

Q.  Now,  in  September  of  1937,  the  Post  Office 
revived  its  [306]  enforcement  of  the  fraud  order, 
did  it  nof?  A.     Yes. 

Q.  And  that  circumstance  aroused  your  suspi- 
cians  again,  did  it  not,  with  respect  to  whether  or 
not  your  competitors  were  responsible  for  the  Post 
Office  action  ? 

A.  Yes,  I  was  beginning  to  wonder  again  if  that 
might  not  be  so,  if  they  might  not  be  behind  that. 

Q.  Now,  then,  in  1938,  isn't  it  true  that  you  con- 
sulted an  attorney  about  any  possible  claim  you 
might  have  against  the  Pacific  Coast  Borax  and 
the  allied  companies  and  the  American  Potash  & 
Chemical  Company  with  respect  to  the  damage  done 
you  as  the  result  of  the  price  cuts  in  1928"? 

A.     Yes. 

Q.  In  1938,  in  the  early  part  of  1938,  isn't  it 
true  that  three  things  occurred  which  revived  your 
belief  as  to  the  responsibility  of  these  companies  for 
the  price  cut  and  the  damage  to^  you :  in  the  first 
place,  this  fraud  order  had  been  reinstated  the  pre- 
vious September,  had  it  nof?  A.     Yes. 
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Q.  In  the  second  place,  your  lease  had  been  ter- 
minated by  the  Department  of  the  Interior,  had 
it  not?  A.     Yes. 

Q.  In  the  third  place,  an  appeal  which  you  had 
made  to  the  President  of  the  United  States  had 
been  denied,  had  it  not,  by  the  beginning  of  1938'? 

A.    Yes. 

Q.  And  isn't  it  a  fact  that  those  three  circum- 
stances rearoused  your  suspicions'?  A.     Yes. 

Q.  Now,  then,  will  you  turn  to  a  diary  entry  of 
February  4,  1938,  stating  your  meditations'? 

A.     I  have  them  here.   Shall  I  read  them'? 

Q.     Yes,  please. 

A-  ''Item  1."  That  starts  at  the  top  of  the 
page:  "February  4,  1938.  Basic  steps  of  progress 
for    B.C.    Co.". 

Q.     That  is  Burnham  Chemical  Company"? 

A.  Burnham  Chemical  Company,  yes.  "1.  Write 
or  see  E.  C.  Finney  to  find  out  who  caused  the  P.O. 
fraud  order  renewal." 

Q.  And  that  referred  to  the  fact  that  the  Post 
Office  had  revived  the  enforcement  of  the  fraud 
order,  did  it  not?  A.     Yes. 

Q.     Go  right  ahead. 

A.  "Item  2:  Have  Robert  Collier  of  New  York 
write  up  a  series  of  extant  letters  for  getting  con- 
tributions for  fight  for  justice  and  to  be  mailed  to 
all  B.C.  Co.  stockholders 

"Item  3:  Hunt  for  a  noted  writer  Avho  is  opposed 
to  trusts  to  write  up  a  story  of  B.  C.  Co." 
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Q.     That  is  Burnham  Chemical  Comi)any'? 

A.     Yes. 

Q.  That  is,  "for  a  noted  writer  who  was  op- 
posed to  trusts  to  write  np  a  story  on  Burnham 
Chemical  Company'"?  [308]  A.     Yes. 

Q.     Go  right  head. 

A.  '"Item  4:  Employ  William  Stephens  to  in- 
vestigate to  see  if  we  have  a  case  against  the 
P.C.B." 

Q.  Who  had  suggested  the  name  of  William 
Stephens  to  you  as  an  attorney? 

A.     A  stockholder  in  New  York. 

Q.  And  some  stockholder  in  New  York  before 
February  4,  1938,  had  suggested  you  employ  Mr. 
Stephens  in  connection  with  a  possible  suit  against 
these  defendants  American  Potash  &  Chemical 
Company  and  Pacific  Coast  Borax,  is  that  correct? 

A.     That's  right. 

Q.  What  was  the  purpose  of  hiring  a  writer 
opposed  to  trusts  to  write  a  history  of  the  Burnham 
Chemical  Company? 

A.  Well,  I  thought  it  might  do  some  good  for 
us,  but  I  abandoned  the  idea. 

Q.  But  when  you  wrote  these  meditations  you 
thought  if  somebody  opposed  to  trusts  would  write 
a  story  on  the  Burnham  Chemical  Company,  that 
would  be  helpful?  A.     Yes. 

Q.  Now,  then,  you  did  consult  Mr.  Stephens  in 
New  York  on  May  10,  1938,  did  you  not? 

A.     May  10,  1938,  yes. 

Q.     That  is  correct?  A.     Yes.  [309] 
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Q.  By  the  way,  have  you  an  entry  on  May  4, 
1938,  with  respect  to  a  call  on  Senator  Pittman? 

Mr.  Carr:     What  date? 

Mr.  Harrison:     May  4,  1938. 

The  Witness:     Yes,  I  believe  I  have. 

Q.     May  I  see  it,  please? 

A.  I  believe  I  have.  1  will  look  and  see.  Yes, 
there  is  a  copy  here. 

Q.  And  on  that  date  you  called  on  Senator  Pitt- 
man  ?    A.     Yes. 

Q.     Which  part  of  the  page,  please? 

A.     Right  down  there  (indicating). 

Q.  Will  you  read  that  entry,  please  —  the  two 
lines,  I  suppose,  are  all  that  refer  to  it. 

A.  It  says,  "Saw  Pittman.".  That  was  Senator 
Pittman.  "On  May  4,  1938.  Committee  done  noth- 
ing yet.  Expect  to  hold  a  meeting  this  summer  and 
may  call  upon  me.  Will  report  to  Congress  at  the 
next  session."    That  is  all. 

Q.  Now,  the  committee  you  were  discussing  with 
Senator  Pittman  on  May  4, 1938,  was  the  committee, 
I  assume,  about  which  you  were  written  in  1936  in 
the  correspondence  introduced  in  evidence  this 
morning  ?  A.     Yes. 

Q.  That  is  to  say,  the  committee  which  was  ap- 
pointed to  investigate  the  potash  situation?  [310] 

A.     Yes,  both  the  potash  and  borax. 

Q.     And  borax,  too  ?  A.     Yes. 

Q.  And  then  six  days  later,  on  May  10,  1938,  you 
consulted  Mr.  Stephens  in  New  York? 

A.     That's  right. 
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Q.     He  is  an  attorney  at  law*?  A.     Yes. 

Q.  You  unburdened  your  troubles  to  him,  is  that 
right  1  A.    Yes. 

Q.  And  among  those  troubles  were  the  price  cuts 
of  1928?  A.    Yes. 

Q.  Will  you  read  me  the  diary  entry  with  re- 
spect to  your  consultation  with  Mr.  William 
Stephens  ? 

A.  At  the  top  of  the  page  it  is  dated  May  10, 
1938,  and  reads,  "Result  of  conference  with  William 
Stephens  attorney :  newspaper  articles  — -  magazine 
articles — agitation  against  P.  C.  B.". 

Q.     That  means  Pacific  Coast  Borax,  does  it  not  f 

A.     Yes,  "or  A.  P.  &  C.  Co." 

Q.  That  means  American  Potash  &  Chemical 
Company,  does  it  nof?  A.     Yes. 

Q.     Go  right  ahead. 

A.  "Or  Be])artment  of  Interior  does  not  render 
any  direct  benefit  to  B.  C.  Co.  stockholders." 

Q.     Burnham   Chemical  Company  stockholders? 

A.  Yes,  Buniliam  Chemical  Company  stock- 
holders, that's  right. 

"It  is  too  much  on  the  order  of  revenge  un- 
less Potash  Investigating  Committee  can  be  in- 
fluenced to  pass  favorable  legislation." 

Q.  Did  that  represent  advice  that  Mr.  Stephens 
gave  you  on  that  occasion  ?  A.     Yes. 

Q.     All  right,  now,  go  ahead.     ^ 

A.  "Doubt  that  w^  have  a  chance  with  the  Fed- 
eral Trade  Commission  as  pi'ice  cut  period  is  now 
outlawed. ' ' 
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Q.  Does  that  represent  advice  he  gave  you  on 
that  occasion  ?  In  other  words,  he  told  you  he 
doubted  you  had  a  chance  with  the  Federal  Trade 
Commission  as  the  price  cut  period  was  now  out- 
lawed? A.     Yes,  that  is  what  he  meant. 

Q.  .  And  by  the  price  cut  period  he  meant  the 
period  in  June,  1928  ?  A.     Yes. 

Q.  In  June,  1928,  when  you  began  your  produc- 
tion, isn't  that  true"?  A.     That's  right. 

Q.     All  right,  now,  will  you  go  ahead? 

A.  "Statute  of  limitations  for  six  years — 
price  cut  started  in  1928.  However,  if  evidence  of 
collusion  between  P.  C.  B. " 

Q.     That  is  Pacific  Coast  Borax? 

A.  Yes,  "and  A.  P.  &  C.  Co.  is  found,  then  that 
new  evidence  would  be  grounds  for  starting  an  anti- 
trust suit  to  recover  damages  for  B.  C.  Co.  Must 
find  new  evidence.  Best  bet  is  to  concentrate  on 
patent  infringement  by  finding  new  evidence  of 
infringement  of  process  by  A.  P.  &  C.  Co." 

Q.  That  '*A.  P.  &  C.  Co."  in  botli  cases  means, 
of  course,  American  Potash  &  Chemical  Company? 

A.     Yes,  American  Potash  &  Chemical  Company. 

Q.  At  the  time  you  consulted  Mr.  Stephens  in 
May  of  1938  you  were  again  becoming  suspicious 
with  respect  to  the  fact  that  these  companies  had 
cut  their  prices  in  June,  1928,  in  the  very  month 
you  had  started  production,  were  you  not? 

A.     Yes. 

Q.     That  is  to  say,  you  were  suspicious  they  had 
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done  it  for  the  purpose  of  injuring  you,  isn't  that 

true  ?  A.    Yes. 

Q.  Now,  you  told  Mr.  Stephens  the  general  his- 
tory of  the  Buriihani  Chemical  Company  and  you 
told  him  that  the  price  cut  had  occurred  in  June, 
1928,  at  the  very  time  you  started  production,  did 
you  not?  A.     Yes. 

Q.  And  didn't  he  say,  "That  is  a  remarkable 
coincidence  that  [313]  the  price  should  have 
dropped  the  very  month  you  started  producing  and 
it  might  indicate  some  violation  of  the  law"'? 

A.     Yes. 

Q.  Did  he  say  that  even  if  it  did  indicate  a  vio- 
lation of  the  law  more  than  six  years  had  gone  by 
and  he  thought  probably  the  statute  of  limitations 
would  prevent  you  from  doing  anything? 

A.    Yes. 

Q.  Did  you  call  his  attention  to  the  fact  that  the 
lorice  cut  occurred  by  the  tw^o  companies  simul- 
taneously and  during  the  very  month  when  you  first 
started  production,  or  about  the  same  time? 

A.  During  the  month,  but  I  don't  know  that  I 
used  the  word  "simultaneously". 

Q.     But  you  said  at  al)out  the  same  time? 

A.     Yes,  I  said  at  about  the  same  time. 

Q.     And  in  the  month  you  started  production? 

A.     Yes,  during  the  month. 

Q.  And  he  was  quite  impressed  with  that  point, 
was  he  not?  A.     Yes. 

Q.     Then   you   returned   to   San   Francisco,   did 
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you,  after  that  interview  with  Mr.  Stephens — ^return 

west,  let  us  say? 

A.  Let  me  see,  1938?  Well,  I  got  back  to  San 
Francisco.  I  suppose  I  did.  I  would  have  to  check 
up  my  notebooks  to  know  for  sure.  [314] 

Q.  Now,  you  started — excuse  me,  did  I  inter- 
rupt you? 

A.  I  think  I  went  on  right  back  to  San  Fran- 
cisco, yes. 

Q.  You  started  back  east  in  August  of  1939,  did 
you  not?  A,     Yes. 

Q.  And  when  you  started  back  east  in  August 
of  1939,  you  brought  with  you  a  copy  of  the  Mather 
letter  to  which  we  have  referred,  did  you  not? 

A.     Yes. 

Q.  And  you  brought  with  you  a  copy  of  Mr. 
Townsend's  letter  to  Mr.  Hinrichs  in  July  of  1928, 
did  you  not? 

A.     Yes,  I  think  I  had  that  too  with  me. 

Q.  And  you  brought  with  you  this  draft  of  an 
accomit  of  monopoly  which  Mr.  Muir  prepared? 

A.     I  evidently  had  that  with  me. 

Q.  So  you  must  have  brought  that  with  you  in 
August  of  1939  ?  A.     Yes. 

Q.  How  long  have  you  had  that  paper  by  Mr. 
Muir  ? 

A.  I  think  Muir  wrote  that  in  about  May  of 
1938  and  had  not  finished  it.     It  was  not  complete. 

Q.     It  was  a  preliminary  draft  ?  A.     Yes. 

Q.     He  had  given  it  to  you  about  May  of  1938? 

A.     Somewhere    around   there. 
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Q.  And  you  bad  had  it  from  that  time  until  you 
started  east  in  August  of  1939?  [315] 

A.     That's  right. 

Q.  Mr.  Muir  was  a  stockholder  of  your  company, 
was  he  not?  A.     Yes,  yes. 

Q.  Now,  when  you  went  east  in  August  of  1939, 
you  expected  to  confer  with  Mr.  Stephens,  did  you 
not,  the  attorney  with  whom  you  had  consulted 
during  the  previous  year  in  New  York? 

A.  Yes,  I  think  I  was  going  to  see  Mr.  Stephens 
again. 

Q.  And  while  you  were  east  on  that  trip  you 
called  on  Mr.  Berge  of  the  Antitrust  Division  of  the 
Department  of  Justice,  did  you  not? 

A.     This  was  the  trip  in  the  fall  of  1939? 

Q.     1939?  A.     Yes. 

Q.  In  November,  1939,  you  called  on  Mr.  Wen- 
dell Berge  ?  A.     Yes. 

Q.  And  Mr.  Wendell  Berge  was  one  of  the  mem- 
bers of  the  Department  of  Justice,  in  the  Antitrust 
Division,  was  he  not?  A.     Yes. 

Q.  And  Mr.  Berge  suggested  that  you  write  a 
letter  to  his  sui)erior,  Mr.  Thurman  Arnold,  did  he 
not?  A.     Yes. 

Q.  And  Mr.  Thurman  Arnold  was  Assistant  At- 
torney-General in  charge  of  the  Antitrust  prose- 
cutions at  that  time,  was  he  not? 

A.    Yes. 

Q.  While  you  were  east  on  that  occasion  you 
wrote  a  letter  to  the  Secretary  of  the  Interior,  did 
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you  not,  on  November  18,  1939,  which  has  been  in- 
troduced in  evidence  here?  A.    Yes. 

Mr.  Carr:     What  number  is  that"?     - 

Mr.  Harrison:     No.  14. 

You  can  follow  me,  Mr.  Burnham,  with  that  copy. 
I  have  read  parts  of  this  letter  to  the  Jury  already, 
the  parts  particularly  relating  to  Mr.  Mather  and 
his  letter.  I  now  read  other  parts  of  the  letter. 
This  is  a  letter  of  November  18,  193,  to  the  Sec- 
retary of  the  Interior,  Wasliington,  D.  C.  The  sec- 
ond paragraph  on  the  first  page  states: 

"As  President  and  Stockholder  of  the  Burn- 
ham Chemical  Company  and  as  a  citizen  of  the 
United  States  I  protest  the  granting  of  any 
further  potash  lands,  through  lease  or  other- 
wise, to  the  American  Potash  &  Chemical  Com- 
pany; and  I  make  this  protest  on  behalf  of 
seven  thousand  American  citizens  who  are 
stockholders  of  the  Burnham  Chemical  Com- 
pany. The  reasons  for  my  protest  are  as 
follows : 

"(1).  The  American  Potash  &  Chemical 
Corporation  and  other  fertilizer  producers  are 
now  being  investigated  by  the  Antitrust  Divi- 
sion of  the  Department  of  Justice  for  alleged 
violation  of  the  Sherman  Antitrust  Laws.  This 
corporation  is  a  foreign-owned  Company  with 
about  [317]  80  per  cent  of  its  stock  held  by 
foreign  citizens  residing  in  England.  The  cor- 
poration, together  with  another  British-owned 
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potash  and  borax  producer  in  the  United 
States  constitute  a  formidable  monopoly  of 
the  potash  and  borax  industry  of  this  country." 

Q.  Now,  the  other  British-owned  potash  and 
borax  producer  was  the  Pacific  Coast  Borax  Com- 
pany and  allied  companies,  was  it  not? 

A.     Yes,  sir. 

Q.     On  Page  3,  Paragraph  3,  it  is  stated: 

"The  Burnham  Chemical  Company  was 
granted  a  lease  on  lands  at  Searles  Lake.  The 
company  is  compesd  of  7,000  American  citi- 
zens. It  proceeded  with  the  develoy)ment  of 
its  lease  by  raising  money  through  the  mails. 
The  literature  it  sent  through  the  mail  was 
based  on  facts,  and  was  truthful,  and  yet  the 
Post  Office  issued  a  fraud  order  against  the 
Company,  in  1925,  denying  it  the  use  of  the 
mails.  Our  supply  of  funds,  the  lifeblood  of 
the  Company,  was  cut  off.  The  Company  de- 
fended itself  in  the  U.  S.  District  Court,  in 
Carson  City,  Nevada,  and  asked  foi"  a  temporary 
injunction  against  the  Post  Office  fraud  order. 
The  Court  handed  down  a  decision  in  favor 
of  the  Burnham  Chemical  Company,  as  it  saw 
no  evidence  of  fraud.  It  granted  the  Burnham 
Chemical  Company  a  temporary  injunction. 
This  Post  Office  fraud  order,  i^f  course,  [318] 
made  it  extremely  difficult  for  the  Buniham 
Chemical  Companj^  to  raise  any  funds  there- 
after.    However,  the  Company  did  manage  to 
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raise  sufficient  money  to  build  part  of  its  plant 
and  produce  borax;  and  1,400  tons  of  991/0 
per  cent  pure  borax  was  producedr  But,  the 
very  month  our  production  started,  in  June, 
1928,  the  American  Potash  &  Chemical  Cor- 
poration and  the  Pacific  Coast  Borax  Company, 
both  foreign-owned  companies,  began  cutting 
the  price  of  borax  from  approximately  $60 
per  ton  f.o.b.  Searles  Lake  to  about  $18  a  ton. 
Our  cost  of  production  was  $26  per  ton,  so, 
when  the  price  fell  below  $26  we  were  losing 
money — and  we  had  to  close  down  our  plant. 
After  we  stopped  our  small  production  the 
price  went  up.  This  further  discouragement 
of  the  efforts  of  American  citizens  to  develop 
the  country's  natural  resources  was  such  that 
we  were  unable  to  pay  even  the  rent  on  the 
lease,  and,  therefore,  the  Department  of  the 
Interior  cancelled  our  potash  lease." 

Now,  the  next  paragraph: 

■"It  is  a  very  significant  fact  that  we  pro- 
duced 1,400  tons  of  991/2%  pure  borax  by  solar 
evaporation  methods,  and  without  the  use  of 
any  fuel  oil  whatsoever.  It  is  even  more  sig- 
nificant when  it  is  realized  that  this  v/as  a 
small  capacity  plant  which  made  this  pro- 
duction and  that  only  one  product  was  made 
instead  of  several  products.  [319]  If  capi- 
tal had  been  available  so  that  other  products 
could  have  been  made  at  the  same  time,  the 
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cost  per  ton  of  borax  would  have  been  much 
less  because  part  of  the  cost  of  production 
would  have  been  distributed  over  the  various 
chemicals  that  were  produced.  Yet,  if  the 
Company  had  not  been  denied  the  use  of  the 
mails,  ample  capital  would  have  been  avail- 
able. It  is  evident  that  the  foreign-owned 
borax  interests  realized  that  if  the  solar  meth- 
ods of  production  got  an  adequate  start  they 
could  become  serious  competitors  to  themselves ; 
it  would  break  the  British  Monopoly  of  the 
potash  and  borax  industry  in  this  country; 
and  so  this  drastic  cut  in  the  price  of  borax 
was  aimed  at  us,  to  drive  the  cheaper  methods 
of  production  from  the  field.  The  new  source 
of  borax  in  the  Kramer  Borax  fields  was  the 
excuse  of  the  Borax  Trust  for  cutting  the  price 
of  borax,  but  that  field  had  been  in  production 
for  a  year  before  we  started  production.  Fur- 
thermore, after  we  stopped  our  small  produc- 
tion, the  price  w^ent  up.  Our  being  driven 
from  the  field  of  production  was  a  detriment 
to  the  country  as  a  whole,  as  well  as  to  the 
7,000  American  citizens  which  our  company 
is  composed  of,  who  were  developing  these  val- 
uable resources.  Foreign  interests  drove  us 
out." 

Q.  Now,  you  knew,  of  course,  that  the  Kramer 
Borax  fields  had  been  in  production  the  year  be- 
fore you  started  production  at  [320]  the  time  in 
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1928,  when  you  did  start  production — if  my  ques- 
tion is  clear,  isn't  that  right,  Mr.  Burnham? 

A.    Yes. 

Q.  I  have  already  read  the  next  passage  in 
which  I  am  interested  with  regard  to  Stephen  T. 
Mather  and  I  will  not  repeat  that. 

On  Page  7: 

"At  the  time  the  Carlsbad  Potash  Leases 
were  issued  in  New  Mexico,  I  understand  for- 
eign interests  secured  control  of  six  of  the 
seven  leases — although  it  was  against  the  pub- 
lic interest  to  permit  foreign  interests  to  con- 
trol so  much  of  the  Government  New  Mexico 
Potash  Reserve.  I  believe  there  was  some 
protest  about  it  at  the  time.  However,  a  new 
company  was  formed  to  develop  the  leases, 
called  the  United  States  Potash  Co.,  and  this 
company  is  a  subsidiary  of  the  Pacific  Coast 
Borax  Co.  and  therefore  is  still  a  foreign-con- 
trolled company.  Soon  after  the  leases  were 
granted  and  the  new  company  was  formed,  Mr. 
Horace  M.  Albright,  Director  of  the  National 
Parks  Service  in  the  Department  of  the  In- 
terior, was  made  Vice-President  and  General 
Manager  of  the  United  States  Potash  Com- 
pany. Mr.  Albright  resigned  from  his  posi- 
tion in  the  Department  of  the  Interior  on 
August  10,  1933,  and  immediately  became 
Vice-President  and  General  Manager  of  the 
United    States    Potash    Company — a    foreign- 
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owned  [•j21]   company.     (See  Who's  Who  in 
America,  1938). 

This  incident  shows  a  further  connection 
between  foreign-owned  interests  and  Govern- 
ment officials  which  lead  us  to  believe  the  for- 
eign-owned interests  have  more  than  once  nsed 
their  influence  in  the  Halls  of  Government  to 
drive  out  American  competition  and  that  they 
have  obtained  more  and  moi-e  of  the  borax  and 
potash  of  this  country,  to  the  detriment  of 
American  citizens. ' ' 

I  think  that  is  all  I  care  to  call  the  Jury's  at- 
tention to  at  this  time  in  that  letter. 

Now,  with  respect  to  the  letter  of  Mr.  Arnold  of 
November  22,  1939— that  was  Defendants'  Exhibit 
A,  Mr.  Burnham.  That  letter  I  have  already  read 
to  the  Jury  and  I  won't  take  the  time  to  re-read 
it  now  except  for  purposes  of  refreshing  your 
recollection.  You  said  a  few  moments  ago,  Mr. 
Burnham,  that  j^ou  wrote  this  letter  to  Mr.  Thurman 
W.  Arnold  dated  November  22,  1939,  at  the  sug- 
gestion of  Mr.  Berge"?  A.     Yes. 

Q.  And  the  letter  is  addressed  to  Mr.  Arnold, 
Attention  Mr.  Berge  1  A.     Yes. 

Q.  It  is  a  fact,  is  it  not,  that  that  letter  states 
substantially  what  you  had  told  Mr.  Berge  in  the 
interviews  you  had  with  him  n   few  days  before? 

A.     Yes.  [322] 

Q.     Substantially?      '       A.     Yes. 

Q.     And    those    things   you    told    Mr,    Berge    in 
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that  November,  1939,  interview,  you  had  told  Sen- 
ator Pittman  in  1937  or  1938,  had  you  not? 

A.  No — wait  a  minute,  now.  Things  had  been 
developed  in  1939  and  I  told  Pittman  a  great  many 
of  the  things  that  I  told  Wendell  Berge,  but  I  told 
Wendell  Berge  more,  because  much  more  time 
went  by. 

Q.  Then,  I  will  ask  you  to  turn  to  Page  469 
of  your  deposition,  please: 

' '  Q.  Had  you  ever  told  anybody  else  be- 
fore your  talk  with  Mr.  Berge  the  things  you 
told  him? 

A.  I  talked  to  Senator  Key  Pittman  on 
some  of  these  things " 

Mr.  Carr:     What  page? 

Mr.  Harrison:    Page  469,  Lines  3  and  following: 

"Q.  Had  you  ever  told  anybody  else  before 
your  talk  with  Mr.  Berge  the  things  you  told 
him? 

A.  Well,  I  talked  with  Senator  Key  Pitt- 
man on  some  of  these  things  because  the  Sen- 
ate had  passed  a  resolution  to  make  an  inves- 
tigation as  to  the  activities  of  our  competitors 
and  Senator  Pittman  asked  me  for  what  in- 
formation I  had  on  the  subject. 

Q.  When  was  that  conversation  with  Sen- 
ator Pittman?   [323] 

A.     It  seems  to  me  it  was  in  1936. 

Q.     I  see. 
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A.  And  also  in  1937.  Well,  T  had  several 
conversations  with  Senator  Pittsman." 

Then,  down  on  Line  23: 

"Q.  So  you  told  Senator  Pittman  about 
that  time  the  same  things  you  had  told  Mr. 
Berge  ? 

A.  Yes,  at  that  time,  or  a  little  earlier. 

Q.  That  is  to  say 

A.  A  little  earlier,  I  believe. 

Q.  That  was  about  1936  or  1937? 

A.  1937." 

Did  you  so  testify,  Mr.  Burnham? 

A.  Yes,  keeping  in  mind  the  other  intervals 
that  I  couldn't  tell  Pittman.  The  things  that  hap- 
pened in  1939  when  I  was  talking  to  Pittman  in 
1937  and  '38,  naturally  I  couldn't  tell  him  those 
things. 

Q.  I  call  your  attention  to  the  fact  that  you  have 
already  stated  that  your  letter  to  Mr.  Arnold  con- 
tains a  statement  of  what  you  told  Mr.  Berge. 
That  is  correct,  is  it  not? 

A.     Say  that  again. 

Q.  The  letter  of  Mr.  Arnold,  of  November 
22,  1939,  is  a  statement  of  substantially  what  you 
told  Mr.  Berge  a  few  days  before?  A.     Yes. 

Q.  What  you  told  Mr.  Berge  a  few  days  before 
was  what  you  had  already  told  S^enator  Pittman, 
except  as  to  things  tliat  occurred  after  you  talked 
with  Senator  Pittman  in  1937,  or  thereabouts, 
isn't  that  true?  A.     Substantially,  yes. 
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Mr.  Harrison:    In  order  that  the  witness 

The  Witness:  I  don't  remember  exactly  the 
things,  but  substantially. 

Mr.  Harrison:  In  order  that  the  witness'  testi- 
mony may  be  clear,  I  would  like  to  read  certain 
passages  from  this  letter. 

Mr.  Carr:     What  letter  are  you  talking  about? 
Mr.     Harrison:     Defendants'      Exhibit     A     to 
Arnold. 

''Referring  to  a  conversation  which  I  had 
with  Mr.  Berge  the  other  day,  I  understand 
that  the  Antitrust  Division  of  the  Department 
of  Justice  is  investigating  the  alleged  viola- 
tion of  the  Sherman  Antitrust  Laws  by  the 
fertilizer  industries. ' ' 

Q.     That,  of  course,  occurred  in  1939  *? 

A.     I  didn't  know  about  it  until  November. 

Mr.  Harrison:  "Potash  is  one  of  the  principal 
fertilizer  ingredients  used  by  agriculturists  and 
much  of  the  potash  produced  in  this  country  comes 
from  Searles  Lake,  in  California." 

Q.  That,  of  course,  had  been  true  always,  had 
it  not?  [325]  A.     Yes. 

Mr.  Harrison:  "The  value  of  the  borax  and 
other  boron  chemicals  produced  from  Searles  Lake 
is  about  equal  to  the  value  of  the  potash.  Both 
chemicals  are  recovered  from  the  brine  during  its 
process  of  treatment.  Therefore,  the  selling  price 
of  potash  is  dependent  somewhat  on  the  selling  price 
of  borax.    The  American  Potash  &  Chemical  Com- 
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pany  is  producing  all  the  potash  now  made  at 
Searles  Lake,  California.  The  only  other  source 
of  potasli  in  tlie  United  States  besides  Searles  Lake 
is  the  Carlsbad  Potash  field  in  New  Mexico.  The 
principal  producer  there  is  the  United  States 
Potash  Company,  and  it  is  controlled  by  the  Pacific 
Coast  Borax  Company,  who  produce  borax  at 
Kramer,  California.  Therefore,  this  borax  pro- 
ducer also  has  an  influence  over  the  price  of  potash." 

Q.  That  you  had  known  for  sometime,  of  course, 
tliat  condition?  A.     Yes. 

Mr.  Harrison:  "The  American  Potash  &  Chem- 
ical Corporation  and  the  Pacific  Coast  Borax  Com- 
pany are  both  English-owned  companies,  and  the 
two  together  constitute  the  British  Borax  Trust. 
Hence  the  price  of  potash  in  America  is  practically 
under  the  control  of  the  British  Borax  Trust. 

"The  Burnham  Chemical  Company  at  one  time 
had  a  Goveiiiment  lease  at  Seai-les  Lake,  and  was 
plaiming  to  make  potash,  borax  and  other  chemi- 
cals from  that  deposit.  [326]  We  completed  a  plant 
in  1928  for  the  production  of  borax,  and  we  ex- 
pected, through  the  profits  we  made  in  borax,  to 
add  a  potasli  plant  and  also  make  other  chemicals 
and  gradually  grow  to  become  a  large  producer. 
Borax  was  selling  for  over  $60  a  ton  f.o.b.  Searles 
Lake,  and  the  Burnham  Chemical  Company  esti- 
mated it  could  produce  borax  for  $25  a  ton  in  a 
small  plant  with  its  patented  solar  processes;  and 
so  make  sufficient  profit  to  enable  it  to  grow  and 
make  potash  and  other  chemicals. 


628  Burnham  Chemical  Company 

(Testimony  of  George  B.  Buriiliam.) 

Q.     And  the  preliminary  draft  of  the  article  en- 

"  However,  the  very  month  the  Burnham  Chemi- 
cal Company  started  i:)roduction  of  borax,  in  June, 
1928,  a  drastic  cut  in  the  price  of  borax  occurred, 
with  the  result  that,  in  a  few  months,  we  were 
forced  out  of  business.  Prom  outward  appear- 
ances it  appeared  that  the  price  war  on  borax 
was  between  the  two  big  English  producers,  namely, 
the  American  Potash  &  Chemical  Corporation  and 
the  Pacific  Coast  Borax  Company.  The  fact  that 
the  main  price  cutting  in  the  price  war  started  the 
month  we  began  production  convinces  us  that  it 
was  aimed  purposely  to  destroy  us.  At  least,  that 
was  the  resulting  effect  of  the  price  war. 

"We  took  the  matter  up  with  our  attorneys, 
Francis  J.  Heney  and  B.  D.  Townsend,  to  see  if 
we  did  not  have  a  case  against  the  Trust  for  vio- 
lating the  Sherman  Antitrust  Laws.  These  attor- 
neys, who  are  now  both  deceased,  felt  that  we  had 
a  case,  but  we  were  so  completely  ruined  [327]  as 
a  result  of  the  price  war,  and  also  in  debt,  that 
we  were  financially  unable  to  employ  the  attorneys 
to  go  ahead  with  the  matter. 

'*'As  time  goes  on,  more  evidence  has  been  gath- 
ered to  show  that  the  two  British-owned  borax  and 
potash  producers  in  the  country  are  building  up 
a  monopoly  to  drive  out  all  American  competition. 
And  so,  since  you  are  making  an  investigation  of 
the  fertilizer  industries,  I  am  bringing  our  situ- 
ation to  your  attention  at  this  time. 

"Enclosed  you  will  find  a  copy  of  a  letter  writ- 
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tern  by  Mr.  B.   D.  Townsend  to  H.   S.   Hinrichs, 
dated  July  26,  1928,  in  which  Mr.  Townsend  points 
ont  certain  features  of  the  unfair  methods  of  com- 
petition  being  used   by  the   British   Borax   Trust. 

"There  is  also  enclosed  the  preliminary  draft  of 
an  article  entitled,  'Foreign-owned  monopoly  vs. 
People  of  the  United  States.'  It  is  really  a  his- 
tory of  the  Burnham  Chemical  Company.  This 
article  is  not  completed  and  should  be  treated  con- 
fidentially until  such  time  as  the  author  desires 
to  put  it  in  finished  form. 

"I  am  also  enclosing  a  letter  dated  November 
18,  1939,  which  I  have  just  written  to  the  Secre- 
tary of  the  Interior,  asking  that  we  be  granted  a 
new  lease  on  Searles  Lake,  and  suggesting  Gov- 
ernment financial  aid  to  develop  the  lease.  There 
may  be  something  in  all  the  enclosed  data  [328] 
which  will  be  helpful  to  you. 

''If  there  is  anything  further  that  I  can  do  to 
assist  you  in  your  investigation,  I  shall  be  very 
happy  to  do  so. 

Yours  very  trul.y, 

G.  D.  BURNHAM." 
Q.  (By  Mr.  Harrison)  :  Now,  the  letter  to  Hin- 
richs, w^hich  was  mentioned  in  this  letter,  and  a 
copy  of  which  you  sent  to  Mr.  Arnold  on  that  day, 
has  been  introduced  in  evidence  in  this  case,  has 
it  nof?  That  is  the  letter  that  was^enclosed  in  the 
letter  to  Mr.  Arnold?  A.     Yes,  I  believe  it  is. 

Q.  And  the  preliminary  draft  of  the  article  and 
entitled,  "Foreign-owned  Monopoly  vs.  The  People 


630  Burnham  Chemical  Company 

(Testimony  of  George  B.  Burnham.) 
of   the    United    States,"   which   you    sent    to    Mr. 
Arnold  with  this   letter,   was   the   article   by  Mr. 
Muir  which  we  have  been  discussing  earlier  this 
afternoon  ?  A.     Yes. 

Q.  You  have  a  copy  of  that  here  in  court,  have 
you  not,  the  Muir  article?  A.     Yes. 

Q.  Now,  then,  after  having  written  Mr.  Arnold 
on  November  22,  1939,  you  wrote  Mr.  Pierce  on 
December  18,  1939,  did  you  nof? 

A.     In  answer  to  his  letter  to  me,  yes. 

Mr.  Carr:     What  date  is  that? 

Mr.  Harrison:     December  18,  1939. 

The  Witness:     Do  you  have  a  copy  there?  [329] 

Mr.  Harrison :  I  am  trying  to  find  it,  Mr.  Bum- 
ham.  Yes,  I  have  it.  I  have  a  copy  that  I  think 
you  gave  me.  It  may  be  in  the  deposition  file  here, 
a  letter  from  Mr.  Pierce  dated  December  8,  1939. 

Q.     Have  you  that? 

A.     Yes,  I  have  the  original. 

Q.     You  have  the  original? 

A.     I  just  now  found  it. 

Mr.  Harrison:  December  8,  1939,  a  letter  from 
Mr.  Pearce  to  Mr.  Burnham.  We  offer  this  letter 
in  evidence,  if  the  Court  please. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  W.) 
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"Department  of  Justice,  Room  1904,  IT.  S. 
Court  House,  Foley  Square,  New  York, 
N.  Y.     File  No.  60-44-13. 

December  8,  1939. 
"Mr.  G.  B.  Burnham 
214  E.  C.  Lyon  Building 
Reno,  Nevada 
Dear  Sir: 

Your  letter  of  November  22,  1939,  addressed 
to  Honorable  Tburman  W.  Arnold,  Assistant 
Attorney  General,  attention  Mr.  Berge,  with 
the  enclosures,  lias  been  forwarded  to  me  here 
for  my  attention. 

The  practices  of  .potash  companies  come 
within  the  [330]  general  scope  of  the  fertilizer 
investigation  which  the  Department  is  con- 
ducting. 

Please  forward  to  me  any  documentary  evi- 
dence which  you  may  have  in  your  possession 
sustaining  the  views  expressed  in  the  corre- 
spondence in  our  possession.  We  can  arrange 
to  have  copies  made  and  return  the  originals 
to  you,  if  desired. 

Also,  if  agreeable  to  you,  I  should  like  to 
have  a  representative  call  upon  you  at  Reno, 
Nevada,  so  that  you  may  be  enabled  to  give 
him  further  detailed  information  regarding 
these  matters.  ^ 

Very  truly  yours, 

CHARLES  C.  PEARCE, 
Special  Assistant  to  the 
General." 
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Q.     And  you  have  a  copy  of  your  reply? 
A.     This  is  the  copy  of  the  reply, 
]\[r.  Harrison:     I  offer  this  copy  of  reply  to  the 
Department  of  Justice,  Attention  Mr.  Pearee,  dated 
December  18,  1939,  from  CI.  B.  Burnham,  as  De- 
fendants' Exhibit  next  in   order. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  X.) 

"Muskogee,  Okla.,  Dec.  18,  1939. 

"Dei^artment  of  Justice, 
Eoom  1904 
U.  S.  Court  House, 
Foley  Square, 

New  York  City,  New  York. 

Attention:     Charles  C.  Pearee. 

* '  Gentlemen : 

Your  letter  of  Dec.  8,  1939,  was  forwarded  to 
me  at  Muskogee,  Oklahoma.  I  am  traveling  around 
and  may  not  get  back  to  my  office  for  a  few  weeks 
yet,  but  I  will  be  glad  to  confer  with  your  repre- 
sentative there,  or  at  my  home  at  2823  Kelsey  St., 
Berkeley,  Calif.  I  will  arrive  at  my  home  in  Berke- 
ley, California,  before  I  reach  my  office  in  Reno, 
and,  if  you  wish,  I  can  communicate  with  your  San 
Francisco  office  upon  my  arrival. 

I  do  not  know  just  what  documentary  evidence 
you  desire,  but  in  case  you  want  to  know  the  prices 
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to  which  borax  was  cut  in  1928  this  information 
can  be  obtained  from  Mr.  A.  C.  Hill,  6066  Rock- 
i-idge  Blvd.,  Oakland,  Calif.  He  is  the  Secretary- 
Treasurer  of  the  Biirnhani  Chemical  Co.  and  much 
of  our  files  on  the  sale  of  our  borax  is  in  his  pos- 
session. I  am  sending  him  copies  of  our  corre- 
spondence. 

In  case  you  desire  to  see  the  letter  of  Oct.  8, 
1926,  from  Mr.  Stephen  T.  Mather  to  Mr.  Whitney, 
that  is  in  the  possession  of  Mr.  Whitney,  whose 
office  is  at  433  California  Street,  San  Francisco, 
Calif.  Mr.  Whitney  was  Vice-President  of  the 
Buriiham  Chemical  Co.  at  the  time  the  letter  was 
w^ritten  to  him.  I  am  writing  him  explaining  your 
request. 

Enclosed  herein  is  a  copy  of  our  cost  of  pro- 
ducing borax  for  the  month  of  October,  1928.  Fur- 
ther information  on  this  cost  can  also  be  obtained 
from  Mr.  C.  G.  Hill.  [332] 

It  should  be  remembered  tliat  this  operating  cost 
of  $26.67  a  ton  for  borax  was  for  a  very  small 
capacity  plant  producing  just  the  one  product — 
borax — from  the  brine.  If  we  had  had  a  large 
capacity  borax  plant  and  also  if  we  had  been  re- 
covering potash  and  other  chemicals  from  the  brine 
at  the  same  time,  our  cost  of  production  woidd  have 
been  a  great  deal  less.  However,  even  at  an  oper- 
ating cost  of  $26.67  a  ton  we  could  have  made  a 
substantial  profit  if  the  price  of  boriix  had  remained 
up.  The  very  month  ^Ve  started  production  in  June, 
1928,  the  price  war  on  borax  started.     Our  borax 
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was  991/2%  pure  and  was  made  by  the  solar  evap- 
oration of  the  Searles  Lake  brine.  We  required 
no  expensive  fuel  oil  to  evaporate  the.  brine  as  do 
the  American  Potash  &  Chemical  Co.  But  our 
process  was  patented  and  they  did  not  want  us  to 
succeed;  so  they  started  the  j^rice  war. 

Enclosed  herein  you  will  note  a  copy  of  an 
article  prepared  by  the  American  Economic  Com- 
mittee for  Palestine  in  which  they  describe  the 
cheaf)  solar  evaporation  process  of  potash  pro- 
duction from  the  Dead  Sea,  in  Palestine,  as  follows : 

"The  Palestine  method  of  production  is  as 
follows : 

(1)  the  water  of  the  Dead  Sea  is  pumped 
into  large,  large  shallow  pans; 

(2)  the  hot  sun  shining  over  the  pans  evap- 
orates the  [333]  sea  water  leaving  the  potas- 
sium chloride  and  magnesium  bromide  and 
vast  quantities  of  common  salt ;  and 

(3)  the  fresh  water  of  the  Jordan  is  used 
to  dissolve  the  impurities  in  the  raw  potash 
produced  in  the  pans  and  so  refines  the  potasli. 
While  this  method  is  simple  and  cheap,  low 
cost  of  production  is  offset  by  the  somewhat 
primitive  transport  facilities." 

If  the  solar  evaporation  process  could  have  a 
fair  chance  to  be  developed  at  Searles  Lake  in  Cali- 
fornia like  it  has  at  the  Dead  Sea  in  Palestine,  I 
am  convinced  the  process  would  make  potash,  Ijorax 
and  other  chemicals  far  cheaper  than  the  artificial 
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evai^oration  method  now  used  by  the  Borax  Trust 
at  Searles  Lake.     Of  course  the  process  would  be 
different  as  the  brine  of  Searles  Lake  is  different, 
hilt  it  should  be  cheap. 

I  believe  the  Government  should  help  the  Bum- 
ham  Chemical  Co.  develop  its  solar  process  for 
producing  potash  and  other  chemicals  from  Searles 
Lake  brine.  In  my  opinion,  that  is  the  secret  for 
cheap  potash  for  the  American  farmer. 

Should  you  desire  any  further  information  I  will 
be  glad  to  furnish  it. 

Yours  sincerely, 

G.  B.  BURNHAM." 

Q.  (By  Mr.  Harrison)  :  Calling  your  attention 
to  this  letter  [334]  which  I  have  just  read,  Mr. 
Burnham,  isn't  it  a  fact  that  apart  from  the  refer- 
ence to  the  operations  in  Palestine,  you  told  Mr. 
Berge  in  your  interview  with  him  in  November 
substantially  what  is  stated  in  this  letter  of  De- 
cember 18,  1939,  to  Mr.  Pearce! 

A.  Yes,  although  there  are  a  few  other  things 
in  that  letter. 

Q.  Generally  speaking,  apart  from  that  matter, 
you  had  told  Mr.  Berge  what  you  told  Mr.  Pearce 
in  that  letter?  A.     Yes. 

Q.  Did  you  have  further  correspondence  with 
the  Department  of  Justice  in  that  month,  or  the 
following  month'?  ^ 

A.     The  letter  to  Mr.  Clark,  Morris  Clark. 

Q.     January  30,  1940? 

A.     Yes,  about  that  time. 
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Q.  Have  you  a  letter  of  January  5,  1940,  to 
Mr.  Pearce? 

Mr.  Carr:  That  is  the  one  you  are  going  to 
take  up  nowf 

Mr.  Harrison:  Yes,  that  is  in  chronological 
order,  January  5,  1940. 

The  Witness:     Yes,  I  have  it. 

Mr.  Harrison:  We  offer  in  evidence  this  letter 
of  January  5,  1940,  to  the  Department  of  Justice, 
signed  by  the  witness. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  Y.) 

Mr.   Harrison:     '''January  5,  1940. 
"Department  of  Justice 
Room  1904  U.  S.  Court  House 
Foley  Square,  New  York,  N.  Y. 

Attention:     Charles  C.  Pearce, 

* '  Gentlemen : 

Referring  to  your  letter  of  December  8th,  1939, 
in  regard  to  having  a  representative  of  your  De- 
partment call  upon  me  in  order  to  get  further  in- 
formation on  the  practices  of  potash  producers,  I 
will  be  at  my  office  in  Reno  for  the  next  several 
days. 

I  arrived  at  my  home  in  Berkeley,  California, 
on  January  2nd,  but  was  there  only  a  short  time 
and  then  came  on  up  here  to  Reno,  Nevada.  It 
looks  like  I  will  be  in  Reno  for  about  one  week 


vs.  Borax  Consolidated,  Ltd.  G37 

(T(vstimony  of  (k'oi'iL^e  B.  ]3ui'nbam,) 
and  then  I  may  return  to  Berkeley,  California,  for 
another  week.     After  that  I  may  go  east  again, 
although  that  is  not  certain.    My  address  in  Berke- 
ley is:     2823  Kelsey  Street. 

The  price  cutting  on  borax,  mentioned  in  my 
December  18,  1939,  letter  to  you  occurred  in  June, 
1928.  The  price  cutting  drove  the  Burnhani  Chem- 
ical Co.  out  of  business  and  prevented  us  from 
building  up  a  plant  to  produce  potash,  borax  and 
other  chemicals  at  Searles  Lake,  California.  In 
tlie  June,  1928,  issue  of  Chemical  and  Metallurgi- 
cal Engineering  magazine  (Vol.  35,  page  390)  the 
following  quotations  are  given  on  borax  in  liar- 
rels  in  the  New  York  market.  June,  1928,  prices 
were  2i/2C  to  3c  per  pound.  The  month  previous 
was  4c  to  4y-c  per  pound  and  the  year  previous 
was  4i/4c  to  4i;/2C  per  pound.  The  price  of  4c 
per  pound  is  $80.00  per  ton  and  2yoc  per  [336] 
pound  corresponds  to  $50.00  per  ton. 

The  freight  cost  to  ship  borax  from  Searles 
Lake,  California,  to  New  York  was  about  $20.00 
per  ton,  hence  the  price  of  borax  f.o.b.  plant  was 
reduced  from  $60.00  per  ton  to  $30.00  per  ton.  In 
other  words,  the  price  of  borax  was  cut  in  half  at 
the  ])lant  the  very  montli  we  started  production. 
About  three  montlis  later  it  was  down  to  about 
$18.00   per  ton   f.o.b.   plant. 

On  page  389  of  the  June,  1928,  issue  of  Chem- 
ical and  Metallurgical  Engineering  Magazine,  the 
following  statement  is  made: 
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'Among  important  price  changes  in  market 
for  chemicals  during  the  past  month  was  a 
drastic  decline  in  quotations  for  borax  and 
boric  acid.  Improved  processes  hj  which  pro- 
duction costs  have  been  lowered  is  given  as  the 
reason  underlying  the   price   change.' 

The  statement  that  improved  processes  caused 
the  price  reduction  does  not  entirely  fit  into  the 
facts.  The  newly  discovered  borax  deposits  in  the 
Kramer  Borax  District,  California,  in  1925  no 
doubt  has  had  some  influence  on  the  price  of  borax, 
but  the  Kramer  field  was  producing  borax  for  about 
a  year  and  a  half  before  we  started  production. 
The  processes  at  Kramer  and  Searles  Lake  were 
fairly  well  established.  Yet  the  very  month  [337] 
we  started  production  they  cut  the  price  in  half. 
If  the  processes  were  being  improved  you  would 
expect  a  more  gradual  lowering  of  price.  I  will 
be  glad  to  go  into  this  in  more  detail  with  your 
representative  when  he  calls. 

Since  my  stay  in  Beno  and  Berkeley  will  be  short, 
I  have  decided  to  wire  you  as  per  enclosed  copy. 
Yours  truly, 

G.  B.  BURNHAM." 

Q.     (By  Mr.   Harrison)  :     And  then  after  that 
you  wrote  Mr.  Clark,  did  you  not,  Mr.  Burnham? 
A.     Yes. 

Q.     Have  you  a  copy  of  that  letter? 
A.    Yes,   January   30,   1940. 
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Q.     Yes,  January  30,  1940.     I  offer  this  letter, 
in  evidence  as  Defendants'  next  in  order. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  Z.) 

Mr.  Harrison:    "January  30,  1940 
"Mr.  Morris  Clark 
U.  S.  Department  of  Justice 
Room  422,  Post  Office  Building 
7th  and  Market  Streets 
San  Francisco,  California 

New  York  File  No.  60-44-13 
Dear  Sir: 

Referring  to  our  conversation  a  few  days  ago 
I  have  been  checking  up  on  the  prevailing  price 
of  borax  and  I  find  that  borax  in  bags  is  quoted 
in  the  'Chemical  and  Metallurgical  Engineering' 
magazine  for  January,  1940,  at  [338]  $48.00  to 
$51.00  per  ton  f.o.b.  New  York.  This  price  is  for 
carload  quantities.  The  price  range  varies  with 
the  kind  of  borax,  that  is,  powdered,  granulated, 
or  crystal  borax.  Freight  from  Trona  (Searles 
Lake),  California,  to  New  York  by  rail  (80,000 
lbs.  minimum  carload)  is  $17.60  per  ton  making 
the  price  $30.40  to  $33.40  per  ton  f.o.b.  Trona, 
California,  today. 

As  mentioned  in  my  letter  of  January  5,  1940, 
to  Mr.  Charles  C.  Pearce  of  your  New  York  office, 
the  price  of  borax  dropped  from  about  $60.00  per 
ton  f.o.b.  Searles  Lake  to  about  $30.00  per  ton  in 
June,  1928.    The  enclosed  photostat  copies  of  pages 
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in  the  "Chemical  and  Metallnrgical  Engineering' 
magazine  for  June,  1928,  show  a  drastic  cnt  in 
price  for  borax  for  that  month  compared  to  the 
previous  month.  On  page  389  of  this  same  June 
issue  there  is  statement  about  this  'drastic  decline 
in  quotations  for  borax.  .  .  .'  That  was  the  very 
month    we    started    our    borax    production,    June, 

1928.  We  continued  our  production  until  Janu- 
ary, 1929,  and  we  were  then  forced  to  shut  down 
due  to  price  cutting.  From  stocks  of  borax  on 
hand  we  continued  to  sell  borax  until  the  fall  of 

1929.  During  this  period  the  price  of  borax  con- 
tinued to  fall  still  more.  Attached  are  copies  of 
letters  showing  that  we  received  as  low  as  $17.64 
per  ton  net  f.o.b.  plant  in  August,  1929,  for  some  of 
our  borax  shipped  to  Europe  on  [339]  consign- 
ment and  sold  in  competitive  markets  in  competi- 
tion with  the  Borax  Trust. 

The  photostat  copy  of  the  telegram  enclosed  also 
shows  our  competitor  was  quoting  $40.00  a  ton 
for  borax  delivered  in  Ohio,  U.  S.  A.,  in  April, 
1929.  We  had  to  meet  this  price  and  you  will  note 
we  sold  some  borax  in  the  summer  of  1929  to 
Proctor  &  Gamble  Company  in  Ohio  through  the 
Globe  Chemical  Company  at  $40.00  per  ton  de- 
livered. After  deducting  freight  and  5%  broker- 
age that  borax  net  us  only  $19.27  f.o.b.  plant. 

By  the  fall  of  1929  all  the  borax  stored  in  our 
warehouse  was  sold.  We  were  shut  down  and 
without  funds  to  renew  operation  because  we  had 
been  forced  to  sell  borax  below  cost  of  production. 
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So  in  November,  1929,  since  we  bad  been  foi'ced 
out  of  business,  tbe  mai-ket  price  of  borax  went 
up  to  $.03  per  pound  or  $60.00  per  ton  f.o.b.  New 
York  as  sbown  on  tbe  page  710  of  tbe  'Cbemical 
and  Metalbirgical  Engineering'  magazine  for 
November,  1929.  On  page  709  of  tlie  Novem})er, 
1929,  issue  a  statement  is  made  tbat  the  [)rices  of 
'Borax  and  boric  acid  are  bigber.'  $60.00  a  ton 
f.o.b.  New  York  would  correspond  to  about  $40.00 
a  ton  f.o.b.  Searles  Lake.  Yet  just  a  few  months 
before  that  we  got  less  than  $20.00  a  ton  for  our 
borax  f.o.b.  Searles  Lake. 

As  long  as  we  threatened  renewal  of  our  [340] 
production  or  had  stocks  of  borax  on  hand,  the 
price  stayed  down,  but  when  all  our  borax  was 
sold  and  we  were  eliminated  as  a  competitor  the 
price  went  up.  We  were  a  potential  producer  of 
potash  and  therefore  when  we  were  eliminated  as 
a  borax  producer  we  were  also  eliminated  as  a 
future  potash  producer. 

Another  interesting  point  to  consider  is  that 
this  price  increase  took  j^lace  in  November,  1929. 
Yet  about  two  months  prior  to  that  time  the  finan- 
cial crash  of  1929  had  started.  The  world-wide 
depression  had  begun  with  stumbling  stock  market 
prices.  In  spite  of  the  fact  that  one  of  the  big- 
gest depressions  in  history  was  upon  the  WH:)rld, 
the  Trust  raised  the  price  of  its  borax.  That  is 
further  evidence  that  the  rise  in  price  was  because 
we  w'ere  eliminatd  as  a  competitor. 

However  the  long  duration  of  the  depression  and 
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the  cheaper  source  of  borax  in  the  new  Kramer 
Borax  Field  has  kept  the  price  down  so  it  has  never 
as  yet  returned  to  its  former  price  level  that  existed 
prior  to  June,  1928. 

Trusting  this  information  will  be  helpful  to  you, 
I  remain, 

Yours  sincerely, 
G.  B.  Burnham, 

President  of  the  Burnham 
Chemical    Company." 

Q.  (By  Mr.  Harrison)  :  Now,  calling  your  at- 
tention to  the  statement  of  facts  contained  in  that 
letter  with  respect  to  the  price  fall  in  June  and 
with  respect  to  the  rise  in  November,  1929,  [341] 
you  knew  of  that  price  fall  and  that  price  rise 
when  they  respectively  occun-ed,  did  you  not? 

A.     Yes. 

Q.  And,  of  course,  you  knew  that  the  price  rise 
occurred  in  November,  1929,  after  you  had  sold 
all  of  the  borax  on  hand?  A.     Yes. 

Q.  You  had  discontinued  producing  borax  by 
the  end  of  1928  or  the  beginning  of  1929,  isn't 
that  true?  A.     Discontinued  production,  yes. 

Q.     And  you  had  still  some  borax  on  hand? 

A.     Yes. 

Q.  All  of  that  borax  was  sold  before  the  price 
began  to  rise  in  the  manner  described  in  this  letter? 

A.     Yes. 

The  Court:     We  will  take  the  afternoon  recess 
now,  ladies  and  gentlemen.     Please  bear  in  mind 
the  admonition  of  the  court. 
(Recess.) 
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Q.  Mr.  Burnham,  going  back  to  the  matter  of 
the  Post  Office  Fraud,  you  filed  suit  to  enjoin  the 
enforcement  of  that  order  in  the  smnmer  or  fall  of 
1925,  did  you  not? 

A.     In  September,  1925. 

Q.  Yes.  I  call  your  attention  to  this  letter  to 
your  stockholders  dated  December  3,  1925,  which 
is  printed.  Was  that  sent  to  your  stockholders  on 
its  date?  A.    Yes. 

Mr.  Carr:     December  what? 

Mr.  Harrison:     December  3,  1925. 

The  Witness:     Yes. 

Q.  And  you  signed  it,  did  you  not,  or  your  fac- 
simile signature  was  attached? 

A.     Well,  I  am  not  sure  of  the  date  it  was  mailed. 

Q.  About  that  time — on  that  date  or  shortly 
thereafter  ?  A.     Yes. 

Mr.  Harrison:     I  offer  this  as  our  next  exhibit. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  AA.) 

Mr.  Harrison:  I  will  read  only  three  sentences 
from  this: 

''The  officials  of  this  Company  have  no  apolo- 
gies to  make  for  the  I'igorous  character  of  its 
defense  against  an  unwarranted  action  by  the 
Post  Office  which  we  contend  w§s  inspired  by 
large  competitors  ^vho  are  naturally  alarmed 
that  the  new  Burnham  plant  will  become  a  for- 
midable factor  [343]  in  the  borax  field. 
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*'We  bow  to  the  unmistakable  compliment 
thus  paid  us  by  these  interests.  In  all  proba- 
bility they  have  good  and  sufficient  reasons  for 
regarding  us  as  competition  to  be  reckoned 
with.  By  virtue  of  the  Burnham  Chemical 
Company's  new  and  improved  processes,  and 
its  many  millions  of  tons  of  raw  materials  we 
propose  to  give  our  competitors  a  fair  fight  for 
supremacy  in  the  field.  But  our  fight  will  be  in 
the  open  and  only  by  the  fair  methods  known 
to  reputable  American  institutions." 

That  is  the  "pat-on-the-back"  letter.  I  call  your 
attention  to  this  document  or  paper  that  is  called 
"Lake  of  Treasure"  and  is  dated  February,  1926. 

Mr.  Carr:     That  is  the  "pat-on-the-back"  letter? 

Mr.  Harrison:  Yes,  that  is  the  "pat-on-the- 
back"  letter.  I  call  your  attention  to  this  document 
or  paper  that  is  dated  February,  1926,  and  is  en- 
titled "Stockholders  Confidential  Edition,"  and  I 
will  ask  you  if  you  distributed  that  newspaper  to 
your  stockholders  at  or  about  its  date  ? 

A.     Yes. 

Mr.  Harrison:  We  offer  this  in  evidence,  if  the 
Court  please,  as  Defendants'  Exhibit  next  in  order. 

Mr.  Carr:     What  is  the  date  of  that  again? 

Mr.  Harrison:  The  date  of  that  is  February, 
"926. 

(The  document  dated  February  26,  1926,  was 
received  in  evidence  and  marked  Defendants' 
Exhibit  AB.)  [344] 
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Mr.  Harrison:  And  I  read  fi'oni  it  tlie  following 
statement: 

Mr.  Carr:  Excuse  me,  Mr.  Harrison,  is  that  De- 
fendants' Exhibit  BB,  Mr.  Elkington? 

The  Clerk:     Defendants'  Exhibit  AB. 

Mr.  Harrison :     (Reading)  : 

"Like  a  bolt  fr(^m  the  bine  comes  the  sudden 
action  by  the  Post  Office  against  this  enterprise. 
Apparently  at  the  instigation  of  certain  for- 
eign-controlled competitive  chemical  interests 
evidently  seeking  to  be  the  only  ones  to  recover 
these  great  rich  deposits  of  borax  and  other 
minerals  and  who  apparently  had  long  been 
working  in  the  dark  to  accomplish  their  ends, 
the  United  States  Post  Office  suddenly  issued 
an  order  which  temi)orarily  prevented  the 
Burnham  Chemical  Company  from  receiving 
mail." 

Q.  The  foreign-controlled  competitive  chemical 
interests  referred  to  there  are  American  Potash  & 
Chemical  Company  and  Pacific  Coast  Borax  Com- 
pany, are  they  not?  A.     Yes. 

Q.  Now,  I  call  your  attention  to  this  Progress 
Report  to  Buniham  stockholders  with  a  note  up  in 
the  righthand  corner,  "October,  1927,"  and  I  will 
ask  you  wdiether  that  was  distributed  to  your  stock- 
holders in  print  about  October,  1927  ? 

A.  Yes,  I  lielieve  it  was  accompanying  a  letter 
that  was  dated  at  about  that  date.  [345] 

Q.     Yes,  I  believe  I  have  that  letter.  This  is  the 
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letter  that  accompanied  that  document,  is  it  not? 

A.  I  believe  that's  right.  This  document,  this 
Progress  Report  accompanied  this  fetter. 

Mr.  Harrison :  Yes.  I  offer  this  Progress  Report 
as  the  defendants'  exhibit  next  in  order  and  ask 
that  the  letter  be  marked  for  identification. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  AC,  and  the  letter  accompany  Exhibit 
AC,  was  marked  for  Identification  as  Defend- 
ants' Exhibit  AD.) 

Mr.  Carr:     For  identification'? 

Mr.  Harrison:  Yes,  I  don't  care  to  offer  it.  You 
may,  if  you  wish,  Mr.  Carr. 

The  Court:     The  Progress  Report  is  AC. 

Mr.  Carr:  You  cannot  read  it,  if  it  is  only  for 
identification, 

Mr.  Harrison :  I  am  not  reading  the  one  I  asked 
be  marked  for  identification.  The  witness  mentioned 
a  letter  that  went  with  this. 

Mr,  Carr:     You  are  reading  from  AB? 

Mr.  Harrison:     No,  from  AC. 

The  Court:  The  letter  will  be  marked  Defend- 
ants' Exhibit  AD  For  Identification. 

Q.  (By  Mr.  Harrison)  :  You  are  familiar  with 
this  Progress  [346]  Report  when  it  went  to  the 
stockholders  ?  A.     Yes. 

Q.  And  you  are  familiar  with  the  photogi'aph 
which  appears  in  the  upper  lefthand  corner  of  the 
third  page  and  which  is  entitled,  "The  Plant  of  the 
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American    Potash    &     Chemical     Company    Who 

Doubled  Their  Production  Sevei-al  Months  Ago"? 

A.     Yes. 

Q.  And  tliat  is  a  photograph  of  tlie  plant  of  the 
American  Potash  &  Chemical  Company  where  that 
production  had  })cen  doubled  several  months  before 
October  of  1927?  A.     Yes. 

Mr,  Harrison:  We  ask  that  this  be  passed  to 
the  jury  so  tliey  can  see  it,  if  your  Honor  please. 

The  Court :     Do  you  want  to  do  it  at  this  time  f 

Mr.  Harrison:  No,  it  can  he  done  at  the  close 
of  the  session,  or  in  the  argument,  pei'haps. 

The  Court:     Yes. 

Mr.  Carr:     May  I  look  at  that? 

Mr.  Harrison:     Yes,  surely. 

Mr.  Carr:     Thank  you. 

Q.  (By  Mr.  Harrison)  :  In  June,  1928,  when  you 
started  production,  the  process  of  the  Pacific  Coast 
Borax  in  Kramer  field  as  well  as  the  process  of  the 
American  Potash  &  Chemical  Company  at  Searlt« 
Lake  had  been  well  established,  had  they  not,  for 
some  time?  [347] 

A.     At  what  time  do  you  refer? 

Q.  In  Jmie,  1928,  when  you  started  production 
and  when  the  price  cuts  occurred  ? 

A,  Yes,  the  production  from  Kramer  had  been 
started  a  year  and  a  half  before,  and  of  coui-se  at 
Searles  Lake  several  years  before.  - 

Q.  Yes.  Wlien  you  started  east  in  August  of 
1939  and  brought  with  you  the  (•o])y  of  the  Mather 
letter  and  tlie  ainonded  complaint  in  tlie  Post  Office 
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fraud  suit  and  the  Muir  report,  you  did  so,  did  you 
not,  because  you  considered  those -letters  to  be  im- 
portant? A.     Yes,  sir. 

Q.  After  the  Zabriskie  conversation  on  May  17, 
1929,  which  you  have  described  in  your  direct  testi- 
mony, did  you  make  any  report  to  your  stockhold- 
ers, either  orally  or  in  writing,  of  what  Mr.  Zabris- 
kie had  told  you  ? 

A.  I  reported  to  the  stockholders  that  the  re- 
duced price  of  borax  was  due  to 

The  Court:  No,  the  question  was,  did  you  make 
any  report  to  the  stockholders  as  to  what  Mr.  Za- 
briskie had  said  to  you? 

The  Witness:     A.     No. 

Q.  (By  Mr.  Harrison) :  Did  you  make  any 
report  in  writing  to  the  members  of  the  board  of 
directors  as  to  Mr.  Zabriskie 's  statements  to  you  ? 

A.     No,  not  in  writing.  [348] 

Q.  Now,  I  call  your  attention,  Mr.  Burnham,  to 
the  language  in  your  letter  of  November  18,  1939, 
to  the  Secretary  of  the  Interior,  in  which  you  stated, 
"After  we  stopped  our  small  ijroduction  the  price 
went  up."  The  idea  of  the  price  going  up  after  you 
had  sold  all  your  borax  didn't  first  come  into  your 
head  on  November  18,  1939,  did  it  ?  A.     No. 

Q.  You  realized  long  before  1939  that  that  fact 
might  have  a  peculiar  significance,  did  you  not  ? 

A.  Yes,  one  significance  would  be  that  we  were 
not  selling  any  more  borax  and  one  less  competitor 
would  make  the  price  go  up. 
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Q.  And  they  waited  until  you  liad  sold  your 
borax  before  they  let  the  price  go  up? 

A.  It  might  have  gone  up  automatically  since  we 
were  out  of  selling. 

Q.  Well,  the  thought  had  occurred  to  you  long 
before  1939,  the  fact  that  the  })rice  went  up  when 
you  were  out  of  business  and  sold  your  borax,  might 
have  a  peculiar  significance,  would  it  not? 

A.     Yes,  but  there  were  two  exjdanations  of  that. 

Q.  You  attached  importance  to  it  long  before 
1939? 

A.  One  reason  was  there  was  one  less  producer 
and  that  would  make  the  price  go  up. 

Q.  As  a  matter  of  fact,  the  amount  of  borax  j-ou 
had  in  1929  [349]  was  very,  very  small  compared  to 
the  production  of  the  American  Potash  &  Chemical 
Company  and  Pacific  Coast  Borax  Company,  isn't 
that  true? 

A.  Yes,  but  we  were  quoting  ])rices  to  the  con- 
sumer, and  the  consumer  would  naturally  tuni 
around  to  American  Potash  &  Chemical  Company 
and  tell  them,  "I  can  get  it  less  fiom  Burnham 
Chemical  Company,"  and  that  had  an  automatic 
effect  of  making  prices  go  down. 

Q.  It  wouldn't  have  an  automatic  effect  if  they 
were  actually  competing  and  offering  lower  prices, 
would  it? 

A.  The  laws  of  supply  and  demand — usually  tlie 
more  producers  in  the  market  the  lower  tlie  prices. 

Q.     And  yet  it  is  a  fact,  is  it  not,  that  your  ]n*o- 
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duction  in  1929  was  infinitesimal  compared  to  the 

production  of  these  larger  companies'? 

A.    Well,  yes 

Mr.  Carr:  What  do  you  mean  by  "infinitesi- 
mal"? 

Mr.  Harrison:  It  was  quite  small  compared  to 
the  others,  is  that  right,  Mr.  Burnham"? 

A.     Yes. 

Q.  They  were  the  chief  elements  in  the  market, 
were  they  not? 

A.  But  one  producer  making  1000  tons  could 
offset  the  market  tremendously. 

Q.  Were  you  trymg  to  keep  the  price  down  in 
1929? 

A.  Yes,  but  there  are  laws  of  supply  and  de- 
mand. [350] 

Q.  But  didn't  you  attach  importance  long  before 
1939  to  the  fact  that  these  two  big  competitors  had 
cut  the  price  the  very  month  you  started  to  pro- 
duce, kept  the  price  down  for  many  months  and  as 
soon  as  you  sold  all  your  borax  they  raised  the  price 
again — both  of  them :  Did  you  attach  importance  to 
that  long  before  1939  ? 

A.  There  was  importance  to  that,  but  after  my 
talk  with  Zabriskie  I  believed  Zazriskie  on  his 
theory  of  the  law  of  supply  and  demand. 

Q.  You  had  had  a  good  deal  of  experience  in  the 
borax  market,  had  you  not? 

A.     Yes,  before  we  entered  the  market  there  were  I 
only  five  producers,  and  when  we  entered  there  were 
six.  I 
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Q.     And  the  five  remained? 

A.     And  the  five  remained, 

Q.  And  when  you  wrote  Mr.  Clark  in  January, 
1940,  you  attached  a  great  deal  of  importance  to  the 
fact  that  they  had  raised  the  i)rice  after  your  borax 
had  been  sold? 

A.  Yes,  because  new  things  liad  developed  that 
made  me  suspicious  that  our  competitors  had  con- 
spired to  control  the  price,  but  after  my  talk  with 
Mr.  Zabriskie  my  suspicions  had  been  completely 
nullified. 

Q.  The  thought  occurred  to  you  from  time  to 
time  that,  long  before  1939  when  your  suspicion 
was  aroused,  that  it  was  a  peculiar  circumstance 
that  the  price  had  gone  down  in  Juno,  [351]  1928, 
and  stayed  down  mitil  your  small  element  was  out 
of  the  market? 

A.     But  there  were  two  good  explanations  for  it. 

Q.  I  understand  that,  but  I  am  asking  you 
whether  the  thought  occurred  to  3'ou  or  not. 

Mr.  Garr:     Let  him  answer  the  question. 

The  Court:  Yes,  but  he  always  argues.  Counsel 
can  argue  the  effect  of  the  answers. 

Mr.  Carr:  I  don't  think  it  is  an  argument.  It  is 
an  explanation.   It  is  not  an  argument. 

Q.  (By  Mr.  Harrison)  :  Now,  then,  have  you  a 
copy  of  the  Burnham  Crystals  of  1929? 

Mr.  Carr:     1939? 

Mr.  Harrison:     1929.  . 

Mr.  Carr:  Sometimes  it  is  difficult  to  hear.  I 
don't  mean  to  annoy  you  by  asking. 
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Mr.  Harrison :     No,  don't  hesitate. 

Q.  By  the  way,  while  you  are  looking  for  that, 
Mr.  Burnham,  do  you  mind  telling  us  what  the 
"Burnham  Crystals"  are  or  were? 

A.  "Burnham  Crystals"  was  in  the  nature  of  a 
progress  report  to  our  stockholders  telling  the  stock- 
holders what  was  being  accomplished  at  the  plant; 
what  production  was  being  made,  and  it  was  in  the 
nature  of  a  progress  report. 

Q.  It  was  a  jirinted  sheet  you  sent  out  to  your 
stockholders  [352]  from  time  to  time  ? 

A.     Yes. 

Q.  And  you  called  them  the  "Burnham  Crys- 
tals"? A.     That's  right. 

Q.     Do  you  have  that  paper  now? 

A.     You  asked  for  April,  1929  ? 

Q.     Yes?  A.     Yes,  this  is  one. 

Mr.  Harrison:  We  offer  this  in  evidence  as  De- 
fendants' Exhibit  next  in  order. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  AE.) 

Mr.  Harrison:  May  I  read  two  passages  from 
this  number  of  "Burnham  Crystals"?  This  is  one 
of  April,  1929 : 

"Just  at  the  time  we  started  producing  the 
price  was  cut  by  our  competitors  to  $30  per  ton 
at  the  plant,  or  $50  delivered  to  any  destina- 
tion. The  average  freight  rate  is  a],vuit  $20  per 
ton.    We  have  sold  some  of  our  borax,  but  not 
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all.  With  every  attempt  of  our  agents  to  sell 
our  borax  our  competitor  cuts  the  price  lower, 
with  the  result  that  today  the  price  of  borax  is 
only  $19  per  ton  at  the  plant." 

Again : 

"Our  competitor  who  is  cutting  the  price  is 
making  nearly  half  of  the  world's  borax.  With 
such  a  huge  [353]  production  as  he  is  now  mak- 
ing he  is  in  a  position  to  control  prices  on 
borax.  His  plant  is  just  four  miles  from  our 
plant.  He  makes  his  borax  from  Searles  Lake 
brine.  We  are  convinced  he  is  using  our  pat- 
ented processes  to  make  his  borax.  Using  oui' 
processes  and  cutting  the  price  to  diive  us  out 
of  business.   What  could  be  more  unjust." 

Now,  the  term  "our  competitor",  as  used  in  that 
last  paragraph  refers  to  the  American  Potash  & 
Chemical  Company,  does  it  not!  A.     Yes. 

Q.  Will  you  now  produce  the  "Burnham  Crys- 
tals" for  March,  1930?  I  have  a  copy  here.  This  is 
a  true  copy,  isn't  it? 

A.  I  did  not  know  I  would  be  called  ujnm  for 
these. 

Q.     That  is  a  copy?  A.     Yes. 

Q.  And  it  was  distributed  on  or  about  its  date, 
March  30,  to  all  the  stockholders?  A.     Yes. 

Mr.  Harrison  :     We  offer  this  in  evidence. 

(The  document,  in  question  was  thereu})on 
received  in  evidence  and  marked  Defendants' 
Exhibit  AF.) 
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Mr.  Harrison:  That  contains  this  statement, 
ladies  and  gentlemen  of  the  jury: 

"Our  two  main  competitors  in  borax,  one  at 
Searles  Lake,  and  the  other  at  Kramer,  Cali- 
fornia, make  about  ninety  [354]  per  cent  of  the 
world's  borax.  These  tw^o  companies  together 
completely  control  the  borax  price.  However, 
they  only  make  about  five  per  cent  of  the 
world's  requirement  for  potash  and  hence  they 
cannot  control  the  price  of  potash." 

Q.  Now,  the  two  companies  referred  to  in  that 
statement,  Mr.  Burnham,  were  the  American  Potash 
&  Chemical  Company  and  the  Pacific  Coast  Borax 
Company,  is  that  not  true?  A.     Yes. 

Q.  Have  you,  Mr.  Burnham,  a  copy  of  your  let- 
ter to  the  stockholders  of  January  13,  1940  ? 

A.     Yes,  here  is  a  copy. 

Q.  This  is  a  copy,  is  it  not?  You  produced  that 
in  the  deposition?  A.     Yes. 

Mr.  Harrison:  I  offer  this  in  evidence  as  De- 
fendants' Exhibit  next  in  order,  'Mr.  Clerk. 

(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  AG.) 

Mr.  Harrison:  This  is  a  letter  on  the  letterhead 
of  George  B.  Burnham,  Reno,  Nevada,  dated  Jan- 
uary 13,  1930. 

The  Witness:     That  is  January  13,  1940. 

Mr.  Harrison:  Excuse  me,  that  is  dated  Janu- 
ary 13,  1940,  and  reads  as  follows :  [355] 
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"Dear  Fellow  Stockholder 

"Last  August  I  wrote  you  about  the  Burn- 
ham  Chemical  Co.  I  mentioned  a  hearing  in 
Washington,  D.  C,  on  September  12,  19:59, 
which  I  planned  to  attend.  I  attended  the  hear- 
ing and  I  am  convinced  that  the  Government 
is  beginning  to  take  our  view  regarding  tlie 
disposition  of  certain  valuable  borax  dojxisits 
in  the  Kramer  Borax  District,  California. 

For  some  time  I  have  talked  about  the  Brit- 
ish owned  potash  and  l)ovax  interests  getting 
most  of  the  i)otash  and  borax  deposits  in  this 
country  and  driving  out  American  competitioii. 
Well!  Now  the  United  States  Department  of 
Justice  is  investigating  the  potash  producers 
of  this  country  for  their  alleged  violation  of  the 
Sherman  Anti-Trust  laws. 

Q.  Now,  when  you  referred  to  the  fact  that  Tor 
some  time  you  had  been  talking  about  the  British 
owned  potash  and  borax  interests  getting  the  most 
of  the  borax  and  potash  deposits  in  this  country  and 
driving  out  American  competition,  over  what  period 
of  time  did  you  refer*? 

A.  I  had  m  mind  the  whole  period  of  the  time 
when  we  were  driven  out  of  production. 

Q.     Since  1929?  A.     Yes. 

Q.     Reading  on,  Mr.  Burnham :  [856] 

"British-owned  interests  are  even  trying  to 
get  the  land  at  Searles  Lake  formerly  held  by 
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us.  Enclosed  is  a  copy  of  a  letter  to  the  Secre- 
tary of  the  Interior,  dated  Noveiliber  18,  1939, 
protesting  the  granting*  of  further  lands  at 
Searles  Lake  to  foreign-owned  interests  and 
asking  the  Department  of  the  Interior  to  return 
.  to  us  our  lease  and  to  assist  us  to  get  a  Govern- 
ment loan  to  develop  it, 

"Just  think — British-owned  interests  at 
Searles  Lake  have  now  produced  about  $70,- 
000,000.00  worth  of  chemicals  from  the  lake 
brine  and  about  80%  of  the  profits  from  this 
production  are  going  to  stockholders  residing  in 
England.  As  long  as  they  are  making  profits 
the  Burnham  Chemical  Co,  could  have  made 
profits  too,  if  it  had  had  the  capital.  If  the 
Post  Of&ce  had  not  issued  the  Fraud  Order 
against  the  Company  in  1925,  I  believe  the 
Burnham  Chemical  Co.  today  might  have  been 
as  big  a  success  as  this  foreign-owned  com- 
pany. You  and  the  other  stockholders  of  our 
Company  would  probably  be  getting  much  of 
the  profits  from  the  Searles  Lake  deposits  in- 
stead of  foreign  stockholders  getting  practi- 
cally all  the  profits.  The  mineral  wealth  of  this 
country  should  go  to  Americans,  not  foreigiiei's. 
In  fact,  the  Government  itself  was  a  victim  of 
that  unjust  fraud  order  because  it  has  lost  the 
royalty  on  production  that  our  Company  would 
have  paid  to  it  and  also  the  Government  has 
lost  the  income  tax  on  dividends  that  [357]  our 
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stockholders  would  have  paid  the  Govenniient 
had  we  got  into  i^roduction," 

Q.  Now,  the  fact  is,  is  it  not,  Mr.  Burnhain,  tliat 
your  suit  to  enjoin  the  enforcement  of  the  Post 
Office  fraud  ordcM'  was  delayed  i'oi'  a  considerahle 
timxC:  it  was  first  tiled  in  September  of  1925,  was  it 
not  ?  A.     Yes. 

Q.  You  filed  an  amended  comphaint  in  April  of 
1936.  That  complaint  has  been  introduced  in  evi- 
dence, has  it  not?  A.     1926? 

Q.     1926,  excuse  me.  A.     Yes. 

Q.  There  was  no  hearing  on  your  application  for 
a  temporary  injunction  until  January,  1930? 

A.     That's  right. 

Q.  And  the  delay  from  1926  to  a  few  months  be- 
fore January  of  1930  was  due  to  the  fact  that  the 
company  lacked  funds  with  which  to  prosecute  the 
suit,  is  that  not  true? 

A.     There  weie  several  reasons. 

Q.     That  was  one  of  them,  was  it  not? 

A.  What  money  that  would  come  in  was  for  the 
particular  purpose  of  completing  the  borax  plant. 

Q.  So  that  what  money  you  had  was  money  you 
could  only  use  for  completing  the  plant  and  you  did 
not  have  in  addition  to  that  money  sufficient  funds 
to  have  your  attorneys  continue  [358]  with  the  pros- 
ecution of  the  suit? 

A.     That  was  one  of  the  reasons 

Q.  What  other  reason  was  there  that  you  did 
not  have  sufficient  funds  that  had  to  be  devoted  to 
l)uilding  up  your  plant? 


658  Burnham  Chemical  Company 

(Testimony  of  George  B.  Burnham.) 

A.  One  of  the  reasons  was  that  if  we  could  build 
a  plant  and  get  into  production  that  'would  solve 
all  the  accusations  the  Post  Office  made  against  us, 
because  we  would  be  producing  and  making  money. 
That  would  have  settled  the  Post  Office  fraud  and 
would  be  better  than  a  lot  of  affidavits  and  court 
trial. 

Another  reason  for  the  delay  of  bringing  that 
action  was,  I  believe,  the  court  calendar  was 
crowded  and  Mr.  Townsend  was  not  any  too  well. 
There  were  several  reasons,  but  I  think  the  main 
reason  in  the  final  analysis  is  that  the  money  should 
be  devoted  to  construction  in  the  plant  and  get  that 
finished  rather  than  to  be  spent  in  litigation. 

Q.  But  at  any  event,  after  you  devoted  the  money 
you  thought  was  necessary  to  build  the  jDlant  you 
did  not  have  sufficient  funds  left  with  which  to 
prosecute  the  suit  more  promptly.  That  is  ti'ue 
enough,  isn't  it?  A.     Yes, 

Q.  Now,  then,  you  had  a  claim  which  you  be- 
lieved to  be  good  against  American  Potash  &  Chemi- 
cal Company  on  account  of  this  claim  of  patent 
infringement?  A.     Yes.  [359] 

Q.  And  you  never  brought  suit  against  the 
American  Potash  &  Chemical  Company  on  that 
claim,  did  you  ? 

A.  We  served  notice  of  the  infringement  on 
them,  but  you  never  brought  suit  ?  A.     No. 

Q.  And  yet  all  the  while  you  thought  you  had  a 
good  claim  against  tliem?  A.     Yes. 
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Q.  And  you  failed  to  bring  suit  against  tliem 
because  of  lack  of  funds,  did  you  not? 

A.    Yes. 

Q.  I  have  already  called  attention  to  your  state- 
ment in  your  letter  to  Mr.  Arnold  with  respect  to 
lack  of  funds  to  prosecute  the  claim  herein  involved. 
Now,  several  people  have  been  mentioned  in  the 
course  of  your  testimony  here  and  I  want  to  ask  you 
whether  these  i)eople  are  dead  or  alive.  First,  Mr. 
Zabriskie  is  dead?  A.     Yes. 

Q.     Mr.  Mather  is  dead?  A.     Yes. 

Q.     Judge  Heney  is  dead?  Yes. 

Q.     Mr.  Townsend  is  dead?  A.     Yes.  [860] 

Q.  Mr.  R.  C.  Baker,  President  of  the  Borax 
Consolidated,  is  dead,  is  he  not? 

A.     I  don't  know,  but  maybe  he  is. 

Q.     Mr.  Whitneyy  is  dead?  Yes. 

Q.     Senator  Pittman  is  dead?  A.     Yes. 

Q.     Dr.  Suckow  is  dead?  A.     Yes. 

Q.  Will  you  produce  a  copy  of  this  statement  by 
Mr.  Muir  about  the  monopoly  against  the  Buridiam 
Chemical  Com])any?  A.     You  have  a  cop,v? 

Q.     I  have  a  copy  ?  A.     Yes. 

Q.  While  looking  for  that  I  will  ask  you  whether 
or,  Mr.  Buridiam,  you  did  not  testify  in  your  depo- 
sition at  Page  414  as  follows.  Will  you  tui'ii  to  that, 
please?  A.     Yes,  I  have  it. 

"Q.  Why  was  it,  Mr.  Bui:nham,  that  the 
plaintiff,  Burnham  Chemical  Company,  was 
unable  to  employ  Mr.  Townsend " 
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Mr.  Carr:  Now,  Mr.  Harrison,  let  me  suggest 
that  is  not  in  any  sense  contradietoi^v,  to  what  he 
has  said  here.  You  have  no  right  to  bring  in  any 
pf ,rt  of  this  deposition  excejDt  for  impeachment  pur- 
ine ses.  Now,  you  have  asked  him  this  question  and 
]i€  has  answered  it,  and  what  you  are  about  to  read 
from  in  the  deposition  is  just  practically  what  he 
has  answered  to  you  here. 

Mr.  Harrison:  I  don't  think  I  have  covered  this 
precise  matter.  It  is  not  offered  for  the  purpose  of 
impeachment. 

Mr.  Carr:  You  have  asked  him  that  at  great 
length  as  to  the  question  of  being  broke.  We  admit 
they  were  broke  and  hard  up. 

Mr.  Harrison:  If  you  won't  interrupt  me,  Mr. 
Carr,  I  will  try  to  reciprocate. 

The  Court:  I  will  overrule  the  objection.  Pro- 
ceed. 

Mr.  Carr :  Gro  ahead  and  ask  the  question.  That 
is  the  quickest  way  to  go  on. 

Mr.  Harrison:     Well,  the  objection  is  overruled. 

Mr.  Carr:     That  is  good  enough. 

Q.  (By  Mr.  Harrison)  :  I  will  ask  you  if  you 
did  not  testify  as  follows,  Mr.  Burnham : 

"Q.  Why  was  it,  Mr.  Burnham,  that  the 
plaintiff,  Burnliam  Chemical  Company,  was  un- 
able to  employ  Mr.  Townsend  or  Mr.  Heney  to 
continue  the  investigation  in  search  for  evi- 
dence to  support  your  charge  after  1929? 

"A.     Because  we  were  practically  ])roke  and 
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what  money  wv  did  liave  was  sent  to  lis  ])y  our 
stockholders  for  other  purposes." 

You  so  testified  1  A.     Yes.  [362] 

Q.     And  tliat  is  the  fact? 

Mr.  Carr:     lie  has  already  testified  to  that. 

Q.  (By  Mr.  Harrison)  :  Now,  the  eliaroe  tliat 
is  referred  to  in  this  testimony  in  the  deposition 
was  the  charg-e  of  conspiracy  in  violation  of  tlie 
iinti-Trust  laws,  was  it  not? 

A.     What  was  the  question?  [362- A] 

Q.  I  say  the  charge  that  was  referred  to  in  the 
testimony  which  I  have  just  quoted  was  the  charge 
that  these  defendants  had  injured  you  in  violation 
of  the  Anti-Trust  Laws?  A.     Yes. 

Q.  Whereas  the  charge  I  asked  you  aliout  a  few 
moments  ago,  and  which  Mr.  Carr  api>aren-'-ly 
thought  was  the  same  thing,  was  the  prosecution  of 
the  Nevada  suit  with  respect  to  the  fi-aud  order, 
isn't  that  true,  do  you  get  my  point,  Mr.  Burnham? 
I  will  withdraw  it. 

The  Court:  I  think  you  have  made  it  clear.  Ask 
him  about  a  different  subject  now. 

Q.  (By  Mr.  Harrison)  :  Is  this  the  document 
that  you  handed  to  us,  a  copy  of  the  Muir  state- 
ment? A.     Yes,  that  is  it. 

Q.  That  was  enclosed,  was  it  not,  Mr.  Burnham, 
with  the  letter  you  wrote  Mr.  Arnold  in  November, 
1939?  A.     Yes. 

Q.     November  22,  1939? 

A.     November  22,  1939,  yes. 

Q.  You  gave  it  to  Mr.  Arnold.  That  is  exhibit 
next  in  order. 
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(The  document  in  question  was  thereupon 
received  in  evidence  and  marked  Defendants' 
Exhibit  AH.) 

Mr.  Harrison:  This  is  the  draft  of  Mr.  Muir, 
stockholder  of  the  plaintiff  corporation,  which  Mr. 
Burnham  forwarded  to  Mr.  Arnold  with  his  letter 
of  November,  1939.  It  is  a  long  [363]  statement 
comprising  some  35  pages.  I  only  desire  to  read 
parts  of  it  and  if  Mr,  Carr  wishes  to  read  anything 
else  in  it,  that  is  perfectly  agreeable  to  me.  It  is 
entitled  "Foreign-owned  Monopoly  vs.  The  People 
of  the  United  States,  By  James  Muir.''  It  reads  in 
part  as  follows: 

"In  his  monojDoly  message  to  Congress  on 
April  29th,  1938  President  Franklin  D.  Roose- 
velt warned  the  Nation  again  *Facism-owner- 
ship  of  Government  by  an  individual,  by  a 
group,  or  by  any  other  controlling  power.'  " 

Later  on  that  page : 

"Fifteen  years  ago  an  inventor  by  the  name 
of  G.  B.  Burnham  invited  the  general  public  to 
purchase  stock  in  the  Burnham  Chemical  Co. 
and  share  in  some  of  the  potash  and  borax 
wealth  of  the  Nation." 

The  next  page: 

"Seven  thousand  American  citizens,  mostly 
people  of  small  means,  bought  treasury  stock 
in  the  Burnham  Chemical  Co.  in  the  hopes  of 
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sharing  in  some  of  the  profits.  But  tlie  l)orax 
industry  was  in  the  control  of  an  English-owned 
borax  trust  and  a  competitor  would  he  detri- 
mental to  the  trust.  So  it  happens  that  every 
time  the  infant  enterprise  made  a  little  i)r<)g- 
ress,  the  monopoly,  or  even  some  Government 
official,  would  hit  the  struggling  infant  over  the 
head  and  down  it  would  fall.  Finally,  in  June 
1937  some  of  the  7000  stockholders  who  resided 
in  Philadelphia,  [364]  led  by  Mr.  Frank  B. 
Stockley,  an  attorney,  asked  the  Government  to 
aid  the  Company.  Instead  of  getting  aid,  how- 
ever, the  7000  American  citizens,  all  people  of 
limited  means,  some  who  had  given  their  all 
to  develoj)  Government  property,  were  given 
just  another  knock  in  the  head. 

"Now,  who  are  they  'in  and  out  of  the  halls 
of  Government  who  encourage  the  growing 
restriction  of  competition'?'  Who  are  these 
people  who  are  aiding  monopoly  in  order  that 
the  rich  can  get  richer  and  the  poor  get  poorer  ? 

"Let  us  describe  some  of  these  potash  and 
borax  deposits  and  recite  a  little  of  the  history 
of  this  Burnham  Chemical  Co." 

The  next  is  headed  "The  Searles  Lake  Deposit," 
and  at  the  bottom : 

"The  mining  claims  of  about  2240  acres  on 
the  nnid  flats  were  patented  in  tlie  70  and  '80 's 
and  about  100  acres  of  these  claims  extended  on 
to  the  crystal  body.   The  claims  are  now  owned 
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by  the  San  Bernardino  Borax  Mining  Co., 
Wliich  is  a  subsidiary  of  the  Pacific  Coast 
Borax  Co.  The  principal  stockholders  of  the 
Pacific  Coast  Borax  Co.  are  subjects  of  Eng- 
land. The  Pacific  Coast  Borax  Co.  sell  the  20 
Mule  Team  brand  of  borax,  the  only  package 
borax  on  the  market,  because  the  borax  trust 
has  apparently  forced  all  others  out  of  the 
field  of  competition. 

"About  1908  the  entire  Searles  Lake  deposit 
was  located  under  the  placer  mining  laws  by 
C.  E.  Dolbear  and  others  [365]  except  for  the 
patented  lands  above  mentioned.  The  deposit 
was  fomid  to  contain  immense  deposits  of  borax 
and  soda.  The  company  was  organized  to  de- 
velop the  property.  The  control  of  the  company 
fell  into  the  hands  of  another  British  corpora- 
tion in  1909.  The  principal  borax  production  of 
the  world  is  made  by  these  two  British  inter- 
ests. Probably  at  the  start  these  two  companies 
were  separate  competing  com^janies,  but  today 
it  is  believed  that  an  office  in  London  controls 
the  two  companies." 

On  page  8 : 

"Li  1918  eleven  leases  were  awarded.  One  of 
the  leases  was  granted  to  G.  B.  Burnham  be- 
cause he  believed  that  solar  evaporation  could 
be  economically  used  to  evaporate  the  brine  and 
thus  make  potash  cheaply. 

"In  order  to  acquire  a  lease  a  bond  had  to 
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be  put  uj)  to  guarantee  faithful  performanf-e  of 
the  terms  of  the  lease.   Bonds  for  aljout  four  of 
the  leases  were  arranged  for  by  the  English- 
owned  Pacific  Coast  Borax  Co.,  including  the 
bond  for  G.  B.  Burnham,  who   at  that   time 
(September  1918)  was  working  for  the  Pacific 
Coast  Borax  Co.  in  carrying  out  experiments 
at  Searles  Lake  to  develop  his  solar  processes. 
Mr.  Burnham  expected  the  Pacific  Coast  Borax 
Co.  would  finance  his  lease.   Later,  in  1919  the 
Pacific  Coast  Borax  decided  not  to  go  ahead 
with  the   financing   of  any   of  the  leases   for 
which  they  [366]  furnished  bond.   It,  therefore, 
discharged  Mr.   G.   B.   Burnham,  who  was  in 
their  employ,  in  June  1919  and  declined  to  aid 
him  in  the  development  of  his  lease,  although 
they  had  arranged  for  an  $18,000  bond,  so  that 
he  could  get  the  lease.    They  also  refused  to 
help  the  other  lessees  for  whom  they  had  ar- 
ranged bonds,  stating  that  the  World  War  had 
come  to  an  end  and  the  price  of  potash  would 
soon  go  back  to  normal  and  that  it  would  tliere- 
fore  not  be  feasible  to  make  potash  from  Searles 
Lake  brine  even  by  the  use  of  Mr.  Burnham 's 
solar  process,  although  Mr.  Burnham  showed 
in  his  experimental  reports  that  gTeat  economies 
could  be  made  by  large  scale  solar  evaporation 
methods.    But  the  making  of  large  amounts  of 
potash  would  also  result  in  the  production  of 
large  amounts  of  cheap  borax  and  that  would 
be   detrimental   to   the   borax   trust.     So,   Mr. 
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Burnham   was    discharged    from   the    employ- 
ment of  the  Pacific  Coast  Borax  Company. 

"Shortly  thereafter,  in  the  fall  of  1919,  the 
Pacific  Coast  Borax  Co.,  through  their  subsi- 
diary, the  San  Bernardino  Borax  Mining  Co., 
applied  for  3102  acres  of  land  suitable  for  build- 
ing solar  evaporation  ponds  at  the  south  end 
of  Searles  Lake." 

"In  their  defense  of  their  application  for  a 
patent  to  this  clay  land  to  build  ponds  to  evap- 
orate the  brine  by  solar  methods,  the  San  Ber- 
nardino Borax  Mining  Co.  [367]  stated  that 
'the  commercial  solution  of  the  Searles  Lake 
Potash  problem  is  now  believed  to  lie  in  the 
development  of  a  process  of  solar  evaporation. 
This  process  requires  broad  areas  of  shallow 
ponds  with  the  necessary  pipe-line  connections.' 

"Thus,  the  Borax  Trast  put  itself  on  record 
to  show  that  it  realized  the  great  possibilities  of 
solar  evaporation  and  the  economies  that  could 
be  effected.  It  endorsed  the  solar  evaporation 
method  upon  which  it  had  spent  a  year  and  a 
half  of  experimentation  under  the  direction  of 
Ml".  G.  B.  Burnham.  But  apparently  the  trust 
reasoned  'why  develop  a  cheap  process  unless 
it  can  control  its  use?'  They  reasoned  that  un- 
less they  had  a  large  part  of  Searles  Lake  solar 
pond  land  they  did  not  desire  to  encourage  pro- 
duction by  solar  methods  as  it  would  only  uivite 
competition.  Therefore,  when  they  were  denied 
this  solar  pond  land  as  a  result  of  the  protest 
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of  Mr.  Burnham,  and  the  other  lessees,  the 
borax  trust  took  no  further  steps  to  develop  the 
solar  process  although  it  had  considerable  solar 
pond  land  in  the  2240  acres  of  land  that  were 
patented  in  the  70 's.  All  the  evidence  points  to 
a  policy  of  the  trust  to  either  control  the  entire 
situation  at  Searles  Lake,  or  else  do  nothing  at 
all  in  hopes  that  no  one  else  would  do  anything. 
"But  what  greater  endorsement  of  the  solar 
method  of  [368]  recovery  of  the  salts  from 
Searles  Lake  brine  could  be  foimd  than  their 
application  for  3102  acres  of  solar  pond  land 
and  their  statement  imder  oath  that  'the  com- 
mercial solution  of  the  Searles  Lake  potash 
problem  is  now  believed  to  lie  in  the  develop- 
ment of  a  process  of  solar  evaporation?'  The 
very  process  which  a  few  months  previous  they 
had  told  Mr,  Burnham  they  did  not  want  to 
use  and  discharged  Mr.  Burnham  from  their 
employment.  It  also  shows  that  Mr.  Burnham 
was  double-crossed.  The  trust  wanted  to  use 
his  process,  but  did  not  w^ant  to  pay  him  any- 
thing for  it. 

"Their  application  also  indicated  an  attempt 
to  defraud  the  Government  of  royalties  from 
jDroduction.  This  application  for  a  pipe-line 
right-of-way  from  their  patented  land  to  this 
huge  3102  acre  reservoir  site,  if  it  had  been 
granted,  would  have  given  them  a  chance  to 
drain  the  brine  out  of  the  Reserve  with  pay- 
ment of  no  royaltv  whatever  to  the  Govern- 
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ment.  It  certainly  shows  the  character  of  the 
Trust,  as  wanting  to  grab  it  all  and  pay  the 
Government  nothing." 

On  the  next  page: 

"Over  7000  people  became  stockholders  in 
the  Burnham  Chemical  Company.  The  financ- 
ing of  the  company  was  going  along  rapidly 
when  the  Post  Office  Department  of  the  United 
States  Government,  apparently  inspired  by 
misinformation  [369]  and  evidently  influenced 
by  Stephen  T.  Mather,  of  the  Department  of 
the  Interior  and  who  was  associated  with  the 
truth,  imposed  a  Post  Offi.ce  Fraud  Order  upon 
the  Company." 

The  next  heading,  "Stephen  T.  Mather's  Letter.'' 

"In  the  dilemma  which  the  company  found 
itself  the  Vice-President  of  the  Company,  Mr. 
Clarence  Whitney,  wrote  to  his  old  friend,  Mr. 
Stephen  T.  Mather  to  see  if  Mr,  Mather  could 
lend  his  influence  to  helj)  the  Company.  Mr. 
Mather  was  head  of  the  National  Park  Service 
of  the  Department  of  the  Interior." 

Then  he  quotes  the  letter  from  Mr.  Mather,  which 
has  already  been  introduced  in  e"vddence. 

Page  15: 

"The  main  point  about  the  letter  is  that  Mr. 
Stephen  T.  Mather  admits  that  he  was  respon- 
sible, in  a  measure,  for  having  the  fraud  order 
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issued.  In  other  words,  the  pi'esident  of  a  com- 
peting borax  comi)any,  a  siibsidiaiy  of  the  Pa- 
cific Coast  i^orax  Co,  and  a  man  wlio  held  a 
high  i)()sition  in  the  Department  of  the  Interior 
admits  ho  was  in  a  measure  responsible  for 
having  a  post  office  fraud  order  issued  against 
a  competitor. 

*'Mr.  Mather  speaks  of  having  found  the  lit- 
erature in  London.  The  head  office  of  the  Borax 
Trust  is  located  in  London.  Did  the  head  office 
bring  the  literature  to  [370]  his  attention  * 

"Mr.  Mather  decries  the  'indiscriminate 
efforts  to  sell  stock  to  men,  women  and  chil- 
dren all  over  the  world.'  Apparently  he  gave 
no  thought  to  the  wrecking  of  the  new  invest- 
ment of  7000  'men,  women  and  children'  who 
had  already  invested  when  he  influenced  the 
Post  Office  to  issue  the  fraud  oT-dej'.  He  pi'c- 
f erred  to  wreck  the  investnient  of  these  7000 
'men,  women  and  children'  rather  than  go  to 
the  Company  and  tell  them  they  were  directing 
their  efforts  the  wrong  way,  or  that  they  should 
amend  their  method  of  selling.  No!  It  was 
better  to  wreck  the  investment  of  7000  than  to 
go  to  the  Company  and  tell  them  to  change 
their  methods  of  financing. 

"Mr.  Mather  sets  up  nothing  in  his  letter 
that  shows  there  was  fraud  eommitted.  He 
could  find  no  fraud.  The  only  thing  that  wor- 
ried him  was  that  the  Burnham  Chemical  Co. 
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was  a  competitor  to  the  Borax  Triist  with  whom 
he  was  associated  and  their  production  would 
mean  competition  to  his  company  and  a  loss 
of  profits  to  himself." 

The  next  is  headed,  "Price  Cutting  of  Borax." 
Page  16,  Mr.  Carr. 

"The  destruction  of  the  investment  of  7000 
stockholders  in  the  Burnham  Chemical  Co.  was 
a  serious  matter.  The  Post  Ofiftee  Department 
did  not  seem  to  give  any  thought  to  that  either. 
However,  in  spite  of  the  fraud  order  some  [371] 
2300  stockholders  out  of  7000  sent  in  small 
amounts  of  funds  to  the  company  by  money 
order  express  to  help  the  company  in  its  finan- 
cial difficulty.  The  original  plans  of  the  Com- 
pany were  to  make  potash,  borax,  soda,  sodium 
sulphate  and  salt.  However,  because  of  the  diffi- 
culty to  get  adequate  fmids  they  decided  just  to 
make  borax.  So,  in  the  winter  of  1927  and  1928 
the  stockholders  provided  funds  to  complete 
the  Borax  Unit  and  thus  enabled  the  Company 
to  begin  production  of  borax  in  June  1928,  just 
three  costly  years  after  the  Fraud  Order  was 
imposed,  and  with  the  Fraud  Order  still  against 
the  Company.  At  last  it  looked  as  thougli  the 
troubles  of  the  ( 'ompany  were  over.  The  borax 
plant  was  rehabilitated  and  completed  in  the 
spring  of  1928,  and  in  June  actual  production 
of  borax  was  started.  But  the  very  month  the 
Company  started  operation  saw  the  beginning 


I 


vs.  Borax  Consolidated,  Ltd.  671 

(Testimony  of  George  B.  Burnham.) 

of  a  price  war  between  the  two  largest  pro- 
ducers of  borax  (both  English-controlled  cor- 
porations) which  drove  the  selling  prices  down 
to  the  unbelievable  price  of  $18.00  i)er  ton 
F.O.B.  plant.  Borax  had  never  sold  for  less 
than  $60.00  a  ton  before  and  this  was  some 
$40.00  lower  than  borax  had  ever  sold  before  in 
its  history.  No  producer  could  make  profits  at 
that  price  and  a  new  company  like  the  Burn- 
ham  Chemical  Co.,  without  financial  reserves, 
could  not  continue  indefinitely  to  cany  the 
losses  entailed  in  operation.  It  would  appear 
that  the  cut  in  price  of  borax  was  purposely 
timed  to  start  the  very  month  the  Burrdaam 
Chemical  Co.  started  borax  production.  Did  the 
two  English  borax  i)roducers  conspire  to  start  a 
price  war  the  very  month  the  Bumham  Chemi- 
cal Co.  started  production?  Were  the  two  com- 
panies price  wai"  directed  by  a  common  manage- 
ment in  London?" 

The  next  page,  18,  headed,  "U.  S.  Court  Finds  No 
Evidence  of  Fraud,"  contains  the  following  state- 
ments, among  others: 

"With  the  stigma  of  the  Post  Office  Fraud 
Order  removed  the  Company  made  some  at- 
tempts to  raise  money  to  build  a  three  product 
plant  and  place  itself  on  a  more  even  footing 
with  the  liorax  trust.  However,  by  this  time, 
the  world  wide  depression  made  further  at- 
tempts   to    raise    caiiital    exceedingly    difficult. 
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Some  attempt  was  made  to  iDroduce  common 
salt  in  order  to  be  on  a  self-sustaining  basis, 
but  without  adequate  funds  even  that  was  im- 
practical." 

"Apparently  the  Post  Office  had  forgotten  all 
about  the  matter  and  for  two  years,  until  Septem- 
ber, 1927,  the  Company  continued  to  receive  its 
mail."   It  should  be  1937. 

"But  in  September,  1937  the  Fraud  Order 
was  reinstated.  The  Company  held  its  lease 
until  January  31,  1938,  when  it  was  finally  can- 
celled because  the  Company  could  not  pay  its 
rent. 

"Why  was  the  Post  Office  Fraud  Order  rein- 
stated? [373]  Let  us  look  a  little  more  into  the 
history  of  this  borax  drama." 

Page  20: 

"On  January  14th,  1926  it  appears  in  the 
records  that  the  mineral  locators  to  the  land 
sold  to  the  United  States  Borax  Co.,  the  subsi- 
diary of  the  Pacific  Coast  Borax  Co.,  their 
rights  to  their  mineral  location. ' ' 

"In  a  short  time,  on  September  11,  1926,  Mr. 
Austui,  for  some  unknown  reason,  withdi-ew  the 
application  that  he  had  pending  since  January 
1926  with  respect  to  the  Northeast  Quarter  of 
this  Section  24,  and  on  the  same  day,  Septem- 
ber 11,  1926,  the  United  States  Borax  Company 
filed  its  application,  not  for  a  sodium  lease,  but 
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for  a  mineral  patent,  alleging  in  the  patent 
application  that  the  land  was  valuable  for 
'boric  acids  bearing  material,'  and  making  no 
aclaiowledgment  of  the  discovery  of  borate  of 
sodium,  covered  by  the  Leasing  Act  of*  1920, 
All  information  that  they  had  found  sodium 
borate  was  kept  a  secret  so  that  they  could  get 
o\^Tiership.  They  purposely  called  it  'boric  acid 
bearing  material'  so  that  the  Govei-nment  would 
not  know  they  had  found  sodium  borate. 

"Thus  the  evidence  shows  that  the  foreign- 
owned  interest  deceived  the  Government  as  to 
the  nature  of  the  deposits  and  Mr.  Austin  was 
induced  to  withdraw  this  application  so  that 
the  Borax  Trust  could  get  ownership  to  [374] 
the  deposits  and  thereby  deprive  the  Govern- 
ment of  royalties. 

"The  Burnham  Chemical  Co.  has  contested 
the  matter  of  ownership  to  some  of  the  valuable 
sodium  borate  deposits  in  this  Kramer  borax 
district  but  it  has  been  of  little  avail.  The 
feeble  protest  of  a  penniless  corporation  carries 
little  weight  in  a  conflict  with  a  wealthy  trust 
with  their  retinue  of  lawyers  and  technical  ex- 
perts. The  supreme  reward  of  ownership  to  the 
largest  deposit  of  sodium  borate  in  the  world 
was  bestowed  upon  the  Borax  Ti-ust  contrary 
to  the  intentions  of  Congress.  How  extraordi- 
nary ineffectual  is  any  protest  against  a  wealthy 
trust. 

"The  Government  was  evidentlv  deceived  as 
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to  the  true  nature  of  these  de^Dosits,'  but  the  Gov- 
ernment apparently  takes  no  steps  to  correct  it. 
Every  Friday  night  the  virtues  of  20  Mule 
Team  Borax  are  broadcast  over  the  radio,  yet 
for  every  pomid  of  borax  sold  the  Government 
and  the  people  of  the  United  States  have  been 
deprived  of  the  royalties  which  Congress  in- 
tended the  Government  should  have.  In  my 
opinion,  the  Austin  sodium  applications  and 
their  withdrawal,  and  the  prosecution  of  patent 
to  the  land,  and  the  withholding  of  information 
from  the  Government  that  sodium  borate  was 
found,  is  fraud,  and  it  is  the  most  cumiing  ex- 
ample of  deception  practiced  upon  the  G<jvern- 
ment  in  the  history  of  land  offi.ce  transactions. 
Not  only  was  [375]  the  Government  injured 
and  consequently  the  People  of  the  United 
States,  but  it  enabled  the  Trust  to  grow  more 
and  more  wealthy  and  to  cut  the  price  of  borax 
and  drive  the  Burnham  Chemical  Co.  out  of 
business." 

The  next  heading  is,  "The  Carlsbad  Potash  De- 
posits. ' ' 

"Since  1910  the  Government  has  spent  about 
$3,000,000  to  fuid  and  develop  potash  deposits. 
Two  potash  deposits  of  commercial  value  have 
been  found,  namely,  the  brines  of  Searles  Lake 
in  California  and  deep  mine  at  Carlsbad  in  New 
Mexico.  Searles  Lake  was  placed  in  a  potash 
reserve  by  Presidential  Proclamation  on  Feb- 


vs.  Borax  Consolidated,  Ltd.  675 

(Testimony  of  George  B.  Bumham.) 

ruary  21,  1913  and  the  Carlsbad  potash  deposits 
by  Presidential  Proclamation  on  March  11, 
1926. 

"The  original  New  Mexico  potash  producer 
was  financed  in  1930  by  the  Pacific  Coast  Borax 
Co.  and  they  also  acquired  six  contiguous  Fed- 
eral potash  leases  of  2560  acres  each  in  addition 
to  large  acreages  of  State  leases  on  lands 
granted  to  the  State  of  New  Mexico.  The 
United  States  Potash  Company  was  organized 
to  take  over  the  properties  and  the  control  was 
placed  in  the  hands  of  the  foreign-owned  Paci- 
fic Coast  Borax  Co." 

"Apparently  as  a  reward  for  assisting  them 
in  getting  control  of  this  valuable  potash  re- 
serve in  New  Mexico,  Horace  M.  Albright,  head 
of  the  National  Parks  Service  of  the  Depart- 
ment of  the  Interior,  resigned  from  this  [376] 
position  with  the  Government  in  1933  and  was 
immediately  given  the  position  of  Vice-Presi- 
dent and  General  Manager  of  the  United  States 
Potash  Co.  What  stronger  evidence  than  that 
could  one  want  to  show  that  there  are  people 
in  the  Halls  of  Government  who  have  been  tak- 
ing active  efforts  to  help  this  monopoly  to  get 
control  of  the  potash  and  borax  in  this  country  ? 

"Let  us  look  at  the  situation  from  another 
point  of  view.  The  acquisition  through  owner- 
ship of  the  Kramer  borax  lands  by  the  Borax 
Trust  not  only  deprived  tlie  Govermnent  of 
royalties  but  was  an  injustice  to  Government 
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lessees  who  were  developmg  other  borax  lands 
and  paying  the  Government  rents  and  royalties. 
The  Trust  simply  had  the  advantage  of  paying 
no  royalty,  while  the  Burnham  Chemical  Co. 
was  paying  rents  to  the  Government  on  its 
lease  to  the  potash  and  borax  lands  in  Searles 
Lake. 

"In  fact,  the  injustice  was  doubly  great  be- 
cause the  Trust  was  owned  by  foreign  stock- 
holders while  the  Buinham  Chemical  Company 
was  owned  by  American  citizens."  And  then 
there  is  quoted  at  page  29  a  letter  to  the  Presi- 
dent of  the  United  States,  a  letter  written  to 
the  President  of  the  United  States,  signed  by 
the  Chairman  of  the  Philadelphia  Stockholders' 
Gommitee  of  the  Burnham  Chemical  Company, 
dated  July  17,  1937,  to  "His  Excellency,  Frank- 
lin D.  Roosevelt,  President  of  the  United 
States."  [377] 

I  will  read  certain  passages  from  that  letter : 

"Again  the  Government  granted  ownership 
to  the  largest  sodium  borate  deposit  in  the 
world  to  the  Borax  Trust,  a  foreign-owned  con- 
cern, contrary  to  the  law  and  the  intention  of 
Congress  giving  the  trust  a  strangle  liold  on  the 
borax  industry  and  enabling  them  to  drive  us 
out  of  the  competitive  field,  at  the  time  we 
started  our  production.  Had  the  government 
not  denied  us  our  rightful  portion  of  these 
known  sodium  borate  deposits,  we  would  have 
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been  a  prosperous  company  today.  The  Gov- 
ernment itself  is  again  to  be  blamed  for  the 
results  being  'unsatisfactory  and  discourag- 
ing.' " 

"It  is  further  stated  that  the  views  of  the 
Department  relative  to  sodium,  borax  and  simi- 
lar mineral  products  is  set  forth  in  the  decision 
found  in  I.D.  Volume  54,  page  183,  case  of 
Burnham  Chemical  Co.  vs.  United  States  Borax 
Co.,  etc.  The  Burnham  Chemical  Co.  has  ap- 
pealed from  such  a  decision  in  a  document  re- 
cently sent  to  you.  The  title  to  the  document  is : 
"  'Appeal  to  the  Supervisory  Executive  Jur- 
isdiction of  the  President  of  the  United  States 
from  Refusal  by  Department  of  the  Interior  to 
Grant  to  Apj^ellant  a  Sodium  Lease  upon  Cer- 
tain Lands,  and  Protest  Against  Issuance  of 
Sodium  Lease  to  Existing  Monopoly  After  De- 
nial of  Appellant's  Apjilication  Upon  Ground 
that  Existing  Monopoly  [378]  had  at  that  Time 
Already  Applied  for  Mineral  Patent  Upon 
Said  Land.'" 

Then  on  page  32 : 

"Instead,  however,  the  Post  Office  Fraud 
Order  against  the  company  was  immediately 
reinstated  in  September,  1927,  and  the  Com- 
pany's lease  cancelled.  'Someone  in  the  Hall 
of  Government  surely  took  advantage  of  the 
technical  situation  of  the  Burnham  Chemical 
Co.    who    only    had    a    temporary    injunction 
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against  the  Postmaster  at  Reno,  Nevada.  Their 
suit  was  dismissed  in  1935,  due  to  lack  of  prose- 
cution by  the  Company,  which  was  financially 
broke  and  it  could  not  defend  itself.  Yet  the 
Company  continued  to  receive  its  mail  just  the 
same  for  over  two  years  thereafter. ' ' 

Page  33,  "Evidence  by  Induction" 

"Through  inductive  evidence  one  can  reason 
that  when  foreign-owned  companies  get  all  the 
breaks  and  yet  7000  American  citizens  get  all 
the  knocks  there  must  be  some  one  in  the  Halls 
of  Government  that  is  helping  the  foreign- 
owned  interests  and  deliberately  blocking  the 
efforts  of  7000  American  citizens. 

"What  stronger  evidence  would  one  want  to 
show  that  there  are  such  people  in  the  Halls  of 
Government  when  a  high  official  in  the  Depart- 
ment of  the  Interior  is  made  an  officer  in  the 
British  Borax  Trust  soon  after  control  of  [379] 
the  Carlsbad  potash  deposits  were  obtained  by 
the  Trust? 

"What  stronger  evidence  would  one  want  to 
show  that  the  British  Borax  Trust  itself  was 
behind  the  various  steps  that  have  been  taken 
to  defeat  the  Burnham  Chemical  Co.  and  that 
it  used  the  Government  as  a  tool  to  accomplish 
it;  that  it  induced  the  Post  Office  to  issue  a 
Fraud  Order  against  the  Burnham  Chemical 
Company  in  order  to  eliminate  a  competitor, 
when   Stephen  T.   Mather,   a  member   of  the 
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Borax  Trust,  admits  that  he  was,  in  a  measure, 
responsible  for  the  Fraud  Order'? 

"The  Post  Office  Department,  way  hack  in 
1925,  said  there  were  some  statements  in  the 
company's  literature  to  sell  stock,  which  were 
false  (although  every  statement  was  true)  and 
so  it  issued  a  Fraud  Order  against  the  Com- 
pany and  refused  to  deliver  its  mail,  when  there 
was  no  false  statement  and  no  fraud  had  been 
committed  and  thereby  practically  destroy  the 
Company.   But  suppose  there  had  been  a  state- 
ment in  the  Company's  literatui^e  that  was  not 
true,  there  was  certainly  no  intention  on  the 
part  of  the  management  to  deceive  the  public. 
Wasn't  it  a  bigger  crime  on  the  part  of  the 
Government  to  wreck  the  investment  of  7000 
stockholders  just  because  it  thought  some  state- 
ment was  not  true?    It  would  be  a  thousand 
times  better  to  point  out  the  error  and  ask  the 
Company  to  correct  it,  but  the  Government  did 
not  do  that.    It  called  for  a  hearing  in  Wash- 
ington, D.  C.   The  attorney  [380]  for  the  Com- 
pany pointed   out  that   all   the   statements    in 
question  were  true,  but  the  Government  issued 
a  Fraud  Order  just  the  same.    It  did  not  ask 
the  Company  to  correct  any  statements.    Does 
that  not  show  that  there  was  some  other  motive 
behind  the  i^uing  of  that  Fraud  Order? 

"In  my  opinion,  it  is  inconceivable  that  our 
Post  Office  Department  would  issue  a  Fraud 
Order  against  the  corporation  and  destroy  the 
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investment  of  7000  stockholders  without  first 
asking  the  corporation  to  change  any  statement 
the  Government  thought  was  incorrect.  A  fair- 
minded  Government  would  not  do  such  a  thing 
and  therefore  it  must  have  been  the  Borax 
Trust  behind  the  Fraud  Order,  just  as  Stephen 
T.  Mather's  letter  shows. 

"Even  if  the  Department  of  the  Interior 
denies  that  it  has  been  made  the  tool  of  the  for- 
eign-owned Borax  Tnist  it  makes  no  differ- 
ence. ' ' 

On  the  final  page:  "Constructive  Action  Needed." 

"The  solution  to  the  difficulties  now  lay  in 
constructive  action  b}^  the  Government  to  assist 
those  7000  American  citizens  to  built  a  plant  at 
Searles  Lake,  California.  A  plant  of  sufficient 
size  to  compete  with  the  Borax  Trust  and  offset 
British  interests  draining  the  American  potash 
reserve. 

"If  the  Govermnent  will  adequately  finance 
the  stockholders  [381]  on  a  potash  lease  at 
Searles  Lake  the  royalties  accruing  to  the  Gov- 
ernment will  ultimately  far  exceed  the  amoimt 
of  the  investment.  In  that  way  the  Government 
will  get  some  benefit  from  this  potash  reserve 
whereas  it  gets  no  benefits  now  from  the  Borax 
Trust  at  Searles  Lake  because  the  Government 
gave  them  ownership  and  deprived  itself  of 
royalties. 

"Furthermore,   7000  citizens  in   the   United 
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States  would  be  getting  profits  instead  of  citi- 
zens in  foreign  lands.  Their  income  can  be 
taxed,  but  the  income  of  foreign  stockholders 
residing  in  foreign  lands  cannot  be  taxed. 

"It  is  the  Government's  duty  to  Iniild  ut)  th.e 
wealth  of  our  own  citizens  and  not  the  wealth 
of  foreigners. 

"It  would  be  a  constructive  step  not  only  to 
help  overcome  the  present  condition  in  which, 
out  of  '  every  300  persons  in  our  population,  one 
person  received  78  cents  out  of  every  dollar  of 
corporate  dividends,  while  the  other  299  persons 
divide  up  the  other  22  cents  among  them.'  Also 
to  prevent  a  British  monopoly  getting  100  cents 
out  of  every  dollar  of  borax  and  potash  profits." 

Mr.  Carr :     What  is  the  date  of  that '? 

Mr.  Harrison:  That  is  undated,  Init  the  witness 
has  testified  it  was  given  to  him  in  1938  by  Mr. 
Muir,  That  is  all  the  cross-examination,  if  your 
Honor  please,  unless  I  think  of  something. 

The  Court:  We  will  take  an  adjournment  until 
tomorrow  morning  at  ten  o'clock.  In  the  meantime 
I  will  ask  you  to  remember  it  is  your  duty  not  to 
discuss  the  case  among  yourselves  or  with  anybody 
else  or  to  form  or  express  an  opinion  on  the  matter 
until  it  is  finally  submitted  to  you. 

(An  adjournment  was  thereupon  taken  until 
tomorrow,  Wednesday,  April  2,  1947,  at  10:00 
o'clock  a.m.)   [382- A] 
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Wednesday,  April  2,  1947,  10:00  o 'Clock  A.M. 

The  Clerk:  Burnliam  Chemical  Company  vs. 
Borax  Consolidated. 

Mr,  Harrison:  If  your  Honor  please,  we  have 
concluded  our  cross-examination. 

GEORGE   B.   BURNHAM 
recalled. 

Redirect  Examination 
By  Mr.  Carr: 

Q.  Mr.  Burnham,  referring  to  Defendants'  Ex- 
hibit 8,  which  is  the  letter  to  Mr.  Thurman  Arnold, 
how  did  that  happen  to  be  written^ 

A.     At  the  request  of  Mr.  Berge,  Wendell  Berge. 

Mr.  Carr:  I  do  not  recall  whether  all  of  that 
letter  was  read. 

Mr.  Harrison:     Yes. 

The  Court:  Yes,  I  think  Mr.  Harrison  read  it 
fully  and  went  back  over  it  again. 

Q.  (By  Mr.  Carr)  :  You  state  in  such  letter, 
Mr.  Burnham,  that  these  attorneys  who  are  now 
both  deceased  felt  that  we  had  a  case,  but  we  were 
so  completely  ruined  as  a  result  of  the  price  war 
and  also  in  debt  that  we  were  financially  unable 
to  employ  the  attorneys  to  go  ahead  with  the  matter. 
That  letter  had  reference,  did  it  not,  to  the  price 
cuts?  A.     Yes.  [383] 

Q.  And  that  is  about  all  that  it  did  have  ref- 
erence to?  A.    Yes. 

Mr.  Harrison :  I  object  to  that  on  the  ground  it 
speaks  for  itself. 


vs.  Borax  Consolidated,  Ltd.  683 

(Testimony  of  George  B.  Buriiham.) 

The  Court:     Yes,  I  will  sustain  the  objection, 

Q.  (By  Mr.  Carr)  :  When  did  you  have  that 
consultation  with  your  attorneys  in  which  they 
stated  that  they  felt  that  you  had  a  case,  do  you 
recall  ? 

A.  That  was  along  about  August,  July — July 
or  August,  1928. 

Q.     And  who  were  those  attorneys? 

A.  Mr,  B,  D,  Townsend  and  Mr,  Francis  J. 
Heney. 

Q.  Did  they  at  that  time  explain  in  any  way  or 
for  what  reason  they  felt  that  you  had  a  case*? 

A.  Well,  they  felt  that  we  had  a  case  if  we  could 
get  the  evidence  that  there  was  any  violation  of  the 
law,  that  we  would  have  to  find  the  evidence  first. 

Q.  Did  they  tell  you  that  you  would  have  to  find 
the  evidence? 

Mr.  Harrison:  I  object  to  that  on  the  ground  it 
is  highly  leading,  if  the  Court  please. 

Q.  (By  Mr.  Carr) :  Did  they  or  did  they 
not 

Mr.  Harrison:  Same  objection.  The  witness  may 
be  asked  for  the  conversation.  This  is  hardly  the 
method  to  introduce 

Mr.  Carr:     We  withdraw  the  question, 

Q,  What  was  the  conversation  in  full,  as  nearly 
as  you  can  remember  it  at  this  late  period,  Mr. 
Burnham,  that  occurred  [384]  at  that  particular 
time  ? 

A.  The  price  of  borax  had  just  dropped  the 
month  before,  and  we  conferred  with  our  attorne.ys 
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on  the  situation,  and  they  said  it  was  very  peculiar 
that  the  price  should  fall  just  when  we  were  start- 
ing production,  and  that  it  might  indicate  that 
there  was  some  violation  of  the  Sherman  Anti-trust 
Law,  hut  they  would  have  to  investigate  to  find  out, 
find  evidence  first  before  they  could  do  anything 
about  it. 

Q.  Was  there  anything  else  said  about  the  in- 
vestigation ? 

A,  Yes,  they  said  not  to  discuss  the  matter 
among  ourselves  because  they  didn't  want  any  in- 
formation to  get  over  to  the  competitors,  and  fur- 
thermore there  was  no  need  of  talking  about  the 
subject  until  we  had  some  facts. 

Q.  You  also  stated  in  that  letter,  "that  we  were 
financially  unable  to  employ  the  attorneys  to  go 
ahead  with  the  matter."  What  did  the  word  "mat- 
ter" refer  to  in  that  letter? 

A.  That  referred  to  making  investigations  to 
find  any  evidence  of  violations,  violating  the  Sher- 
man Anti-trust  Law, 

Q.  That  did  not  refer  to  the  prosecution  of  an 
action,  did  it?  A.     No. 

Mr.  Harrison:  I  object  to  that,  if  the  Court 
please,  on  the  ground  it  is  highly  leading. 

The  Court:  Yes,  it  is  a  leading  question.  Sus- 
tained. 

Q.  (By  Mr,  Carr)  :  Was  the  Burnham  Chemi- 
cal Company  in  finances  at  that  time?  [385] 

A.     No,  because  the  price  of  borax  had  dropped 
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and  we  were  in  a  j^recarious  position.    We  were 

selling  borax 

Q.     But  you  were  not  entirely  broke? 

A.  No,  we  were  not  entirely  broke,  but  we  were 
selling  borax  at  tlie  bare  cost  of  production  in  Au- 
gust.   We  were  just  swapping  dollars. 

Q.     What  were  you  using  your  money  for? 

A.  That  money  that  had  been  sent  to  us  by 
stockholders  was  for  a  definite  purpose. 

Q.     What  was  that? 

A.  The  construction  of  the  plant  and  the  opera- 
tion of  the  plant,  and  not  for  any  other  purpose. 

Q.  After  that  conversation  did  you  continue 
with  any  investigations  or  make  any  investigations 
to  ascertain  any  of  the  facts  suggested  to  you  l-y 
these  gentlemen?  A.     Yes. 

Mr.  Harrison:  That  is  objected  to  as  immate- 
rial, if  the  Court  please,  and  I  anticipate  there  may 
be  a  good  many  other  questions  on  that  ground.  We 
submit  it  is  immaterial  what  investigations  were 
made.    The  question  is  what  knowledge  he  had. 

Mr.  Carr:  The  question  of  whether  he  made 
little  or  no  diligent  or  otherwise  investigation  we 
submit  is  material. 

The  Court:  You  are  going  to  ask  another  ques- 
tion now  instead  of  that  one,  Mr.  Carr?  [386] 

Mr.  Carr:  No.  Will  you  be  good  enough  to  read 
the  question? 

The  Court:     The  answer  may  go  out. 

(The  question  was  read  by  the  reporter.) 
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Mr.  Carr:  We  suggest  that  is  proper  because  it 
is  our  duty  to  go  ahead.  I  will  withdraw  the  ques- 
tion and  precede  it  with  this  question: 

Q.  At  that  time  did  you  have  any  knowledge 
that  these  defendants,  or,  rather,  the  two  of  them 
involved,  were  violating  the  Anti-trust  Law,  or  that 
this  price  cut  had  actually  been  brought  about  by 
conspiracy  entered  into  by  these  two  defendants? 

A.     No. 

Mr.  Harrison:  That  is  objected  to  as  being 
leading,  if  the  Court  please. 

Mr.  Carr :  I  am  asking  him  if  he  has  any  knowl- 
edge. You  said  we  have  to  prove  knowledge.  I 
want  to  prove  that  first. 

The  Court:  The  question  you  ask  him  now  calls 
for  his  opinion  and  conclusion,  does  it  not? 

Mr.  Carr:     No,  if  he  knows. 

The  Court:  He  already  testified  on  direct  exam- 
ination that  he  had  no  knowledge  on  the  subject, 
and  then  there  was  cross-examination  as  to  facts 
over  a  long  period  of  time.  Now  you  are  asking 
him  the  same  question  again  that  you  asked  him 
on  direct  examination. 

Mr.  Carr:  No,  this  is  a  little  different.  I  asked 
him  [387]  on  direct,  if  it  please  your  Honor, 
whether  or  not  between  the  dates  indicated  he  had 
any  knowledge  of  the  conspiracy.  I  am  asking  him 
now  as  to  a  specific  conspiracy.  The  attempt  was 
made  by  counsel  in  his  very  able  cross-examination 
to  show  that  we  did  have  knowledge  that  these  two 
defendants  had  conspired  to  bring  about  this  price 
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cut.  I  want  to  refute  that  by  his  testimony,  if  we 
can,  if  he  can  so  give  it,  that  he  had  no  sucli  knowl- 
edge, and  then  I  will  follow  it  with  an  inquiry  as 
to  whether  he  made,  pursuant  to  the  suggestions  of 
Mr.  Heney  and  Mr.  Townsend,  any  investigation. 
He  cannot  just  sit  down  and  do  nothing.  We  want 
to  prove  he  did  go  ahead  and  do  his  best  to  dis- 
cover and  find  out  some  of  the  evidence  suggested 
by  Mr.  Heney  and  Mr.  Townsend,  so  as  to  show  that 
he  was  diligent. 

The  Court:  I  do  not  know  whether  the  question 
of  diligence  has  anything  to  do  with  it. 

Mr.  Carr:  Oh,  if  a  man  in  a  situation  of  this 
kind,  may  it  please  your  Honor,  has  any  intima- 
tion of  even  such  things  as  the  price  cuts  existing, 
and  he  has  testified  he  was  somewhat  suspicious 

The  Court:  He  has  already  said  they  did  not 
have  the  money  to  go  ahead  and  do  that. 

Mr.  Carr:  No,  they  did  not  have  the  money  to 
afford  the  attorneys  for  such  purpose,  but  what  he 
did,  I  am  asking  him  now,  if  it  may  please  your 
Honor,  what  he  did  personally,  [388]  whether  he 
carried  on.  The  fact  that  he  did  not  have  the  money 
to  employ  the  attorneys,  or  rather,  wished  to  use 
the  money  which  he  had  for  other  purposes,  the 
development  of  the  plant  rather  than  the  employ- 
ment of  attorneys  to  make  the  investigation,  cer- 
tainly does  not  jli'eclude  him  from  investigating, 
himself,  personally. 

The  Court:  Suppose  the  testimony  sliows  that 
he,  himself,  tried  to  investigate  this  matter  and 
found  out  nothing? 
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Mr.  Carr:     He  could  get  no  action  anywhere. 

The  Court:  Never  mind  about  getting  action 
some  place,  but  he,  himself,  found  out  nothing. 

Mr.  Carr:     That  is  right. 

Tlie  Court:  How  would  that  be  germane  to  this 
issue  ? 

Mr.  Carr:  It  would  show  that  he  had  no  knowl- 
edge. He  did  not  acquire  any  information  as  to 
the  actual  existence.  It  is  not  what  he  suspected  or 
the  suspicion  which  might  have  rested  in  his  mind. 
It  is  the  actual  knowledge  of  the  cause  of  action 
which  he  had.  Your  Honor,  according  to  your  pre- 
trial order  on  that  very  word  ''believe,"  which  you 
have  placed  in  that  order  gives  us  a  right,  we  be- 
lieve, to  go  ahead  and  show  that  we  did  everything 
that  we"  could  to  ascertain  whether  or  not  we  could 
secure  any  proof  of  the  conspiracy.  Now,  they  have 
gone  very  fully  into  it  on  cross-examination.  They 
have  done  everything  they  could,  Mr.  Harrison  very 
a1)ly  has,  with  the  benefit  of  his  people,  to  prove 
that  we  did  nothing,  your  [389]  Honor,  just  laid 
down. 

The  Court:  I  will  overrule  the  objection  subject 
to  a  motion  to  strike,  and  we  will  see  what  this 
testimony  amounts  to. 

Mr.  Harrison :  If  your  Honor  please,  we  should 
like  to  have  the  opportunity  to  present  to  your 
Honor,  if  your  Honor  is  in  doubt,  the  reasons  why 
we  l-ielieve  the  question  of  diligence  is  utterly  im- 
material.   I  do  not  think  your  Honor  is  in  doubt. 
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The  Court:  I  do  not  consider  tliat  that  is  a  ma- 
terial aspect  at  all  of  the  case,  but  on  the  question 
of  knowledge — I  assume  since  counsel  asked  the 
question  he  expects  the  witness  to  say  he  did  every- 
thing in  his  power  to  find  out  and  he  didn't  find 
out  anything. 

Mr.  Carr:     Your  Honor  is  a  mind  reader. 

Mr.  Harrison:     I  assume  so,  your  Honor. 

The  Court:  That  being  the  case,  it  might  save 
a  long  line  of  examination  if,  subject  to  the  court 
finally  passing  upon  the  materiality  of  that,  it  might 
be  deemed  that  the  witness  would  so  testify,  if  that 
is  the  fact.  I  am  just  thinking  in  terms  of  saving 
the  legal  point  and  perhaps  passing  upon  it  when 
we  finish  with  the  evidence. 

Mr.  Harrison:  The  question,  as  I  understand  it 
now,  that  is  directed  to  the  witness  was  whether 
he  knew.  That,  of  course,  has  been  asked  on  direct 
examination  already.  [390] 

Mr.  Carr:  Not  this  specific  one,  Mr.  Harrison. 
I  asked  him  generally,  following  the  pre-trial  order, 
as  to  the  dates,  and  asked  him  if  he  knew  of  the  con- 
spiracy, and  you  examined  him  at  great  length  and 
attempted  to  show  to  the  jury  that  because  the  price 
cuts  occurred,  why,  we  knew  about  the  conspiracy. 
Now,  the  conspiracy  is  the  basis  of  this  action. 

The  Court:  I  know  all  that.  I  will  overrule  the 
objection.  You  ask  him  what  question  you  have  in 
mind.  You  can  renew  your  objection,  Mr.  Harrison, 
and  we  will  see  how  far  we  get  with  that. 

(The  question  was  read  as  follows: 
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"Q.  At  that  time  did  you  have  -^any  knowl- 
edge that  these  defendants,  or,  rather,  the  two 
of  them  involved,  were  \dolating  the  Anti-trust 
Law,  or  that  this  price  cut  had  actually  been 
brought  about  by  conspiracy  entered  into  by 
these  two  defendants? 

A.     No.") 

Q.  (By  Mr.  Carr) :  After  this  conversation 
with  Mr.  Heney  and  Mr.  Townsend  did  you  make 
any  investigation  to  determine  whether  or  not  such 
price  cut  was  brought  about  by  the  endeavors  or 
plans  of  the  two  defendants  in  question,  and  by 
the  two  defendants  herein — I  mean  the  Pacific 
Coast  Borax  Company  and  the  American  Potash  & 
Chemical  Company? 

Mr.  Harrison:  That  is  objected  to  as  irrelevant, 
incompetent  and  wholly  immaterial,  if  the  Court 
please.  [391] 

The  Court:  I  will  sustain  that  objection.  You 
can  ask  him  what  he  did. 

Q.  (By  Mr.  Carr)  :  Mr.  Burnham,  after  you 
had  this  conversation  with  Mr.  Heney  and  Mr. 
Townsend  did  you  do  anything  on  the  matter,  your- 
self? 

Mr.  Harrison:  That  could  be  answered  "Yes" 
or  "No,"  I  assmne. 

Mr.  Carr:     Yes. 

The  Witness:     I  did  a  great  many  things. 

Q.     (By  Mr.  Carr):     What  were  they? 

Mr.  Harrison:  Now.  if  the  Court  please,  I  as- 
sume counsel  intends  by  this  question  to  prove  ex- 
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actly  what  he  offered  to  prove  by  his  leading 
question  a  moment  ago,  and  we  therefore  obje(;t  to 
that  on  the  ground  that  it  is  inr'om])etent,  irrele- 
vant, and  immaterial.  Counsel's  statement  indicates 
that  his  purpose  is  to  show  diligence,  and  we  submit 
that  diligence  is  wholly  immaterial  in  this  case. 
Whether  diligent  or  not,  the  question  is  what  he 
knew,  what  he  learned,  and  we  therefore  object  to 
the  question  in  view  of  counsel's  evident  and  frank 
purpose,  as  being  incompetent,  irrelevant,  and  im- 
material. 

Mr.  Carr:  It  is  not  a  question  of  diligence.  It 
is  a  question  of  whether  he  knew.  Well,  let  me  ask 
another  question.   Maybe  it  will  clear  the  situation. 

The  Court:     All  right. 

Q.  (By  Mr.  Carr)  :  As  a  result  of  those  many 
things  which  you  [392]  say  you  did,  did  you  ascer- 
tain whether  or  not  these  two  defendants  referred 
to  had  entered  into  a  conspiracy  or  plan  or  scheme 
to  cut  the  price? 

Mr.  Harrison :  That  is  objected  to  on  the  ground 
it  calls  for  the  conclusion  of  the  witness. 

Mr.  Carr:  No,  what  he  thought,  what  he  found 
out. 

Mr.  Harrison:  If  the  question  is  whether  he 
learned  a  specific  thing,  that  is  one  thing,  but  here 
is  a  question  that  obviously  calls  for  the  witness' 
conclusion. 

Mr.  Carr:     We  will  go  at  it  in  another  way. 

Q.     In  the  course  of  those  many  things  which  you 
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say  you  did,  did  you  find  out  or  aseert^ain  whether 

or  not  these  defendants  had  so  conspired? 

A.     No. 

The  Court:  I  think  that  these  questions  are 
purely  matters  that  you  may  argue  either  to  the 
court  or  the  jury  at  a  later  time,  hut  it  is  the  facts, 
what  was  done,  that  are  germane  to  the  matter, 
not  what  the  witness  thinks  he  learned. 

Mr.  Garr:  Being  put  on  notice,  your  Honor,  it 
wati  his  duty  to  go  out  and  endeavor  to  ascertain 
whether  such  conspiracy  existed. 

The  Court:  I  do  not  concede  that  there  is  any 
such  law  as  tliat,  that  there  is  any  duty  on  anyl^ody 
to  investigate  anything.  If  a  person  has  a  knowl- 
edge, knows  or  has  cause  to  believe  that  he  has  a 
cause  of  action  against  somebody  else,  or  he  hasn't, 
[393]  there  isn't  any  duty  that  rests  upon  him.  If 
he  does  not  protect  his  rights,  he  is  not  responsible 
to  any})ody  except  himself. 

Mr.  Carr:  In  a  matter  of  this  kind,  as  we  read 
the  California  cases,  and  also  the  case  of  Foster 
&  Kleiser,  the  duty  rests  upon  a  party  in  his  j^osi- 
tion  to  endeavor  to  act  and  to  ascertain.  Well,  will 
your  Honor  rule  upon  it,  so  we  may  have  a  record  ? 

Mr.  Harrison:  We  object  to  the  question  on  the 
ground  it  is  incompetent,  irrelevant,  and  immate- 
rial. 

The  Court:  I  will  sustain  the  objection  to  the 
last  question. 

Q.  (By  Mr.  Carr)  :  Did  you,  "as  the  result  of 
those  many  things  which  you  stated  you  did,  believe 
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that  you  had  a  cause  of  action  against  these  two 
defendants  for  conspiracy  for  the  i)rice  cut  which 
existed  ■? 

A.     No,  I  did  not  believe  it  because 

Mr.  Harrison:  Just  a  moment.  May  that  go  out 
until  I  have  a  chance  to  object"? 

Mr.  Carr:     Yes,  that  may  go  out.    Don't  answer. 

Mr.  Harrison:  I  object  to  that  on  the  groimd 
it  calls  for  a  conclusion. 

The  Court:  I  will  allow  the  answer  to  stand 
and  T  will  reach  this  matter  when  it  is  argued  later. 
You  have  in  the  record  what  you  want  on  that  point. 

Mr.  Carr:  Yes,  your  Honor.  May  T  see  Ex- 
hibit H? 

Referring  to  Exhilut  H,  which  is  the  letter  to 
the  Secretary  of  the  Interior,  dated  November  18, 
1939.  I  think  with  your  Honor's  permission  and 
with  the  courtesy  of  the  jury  I  would  like  to  read 
this  letter  as  a  whole.  [394-a] 

Mr.  Carr:     (Reading) : 

''Washington,  D.  C,  November  18,  1939 

''Secretary  of  the  Interior, 
Washington,  D.  C. 

Sir: 

"I  understand  that  the  American  Potash  &  Chem- 
ical Corporation,  of  Trona,  California,  has  apj^lied 
for  leases  on  potash<:  lands  in  tlie  Searles  Lake  Pot- 
ash Reserve,  in  addition  to  3,319  acres  of  patented 
land  wliich  thev  alreadv  own.    Its  a7^T:*lication  for 
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leases  was  made  as  a  result  of  bids  which  the 
Commissioner  of  the  General  Land  Office  advertised 
for  the  leasing  of  the  Searles  Lake  Potash  Reserve 
under  date  of  August  22,  1939.  It  is  my  under- 
standing that  two  companies  have  placed  bids, 
namely,  the  West  End  Chemical  Company  and  the 
American  Potash  &  Chemical  Company,  which  are 
the  two  companies  now  operating  at  Searles  Lake; 
and  that  practically  the  remaining  portion  of  lands 
available  at  Searles  Lake  will  probably  be  given  to 
these  two  bidders. 

"As  President  and  a  Stockholder  of  the  Burnham 
Chemical  Company  and  as  a  citizen  of  the  United 
States,  I  protest  the  granting  of  any  further  pot- 
ash lands,  through  lease  or  otherwise,  to  the  Amer- 
ican Potash  &  Chemical  Co.;  and  I  make  this  pro- 
test on  behalf  of  7,000  American  citizens  [395]  who 
are  stockholders  of  the  Burnham  Chemical  Com- 
pany.   The  reasons  for  my  protest  are  as  follows: 

"(1.)  The  American  Potash  &  Chemical  Corpo- 
ration and  other  fertilizer  producers  are  now  being 
investigated  by  the  Anti-Trust  Division  of  the  De- 
partment of  Justice  for  alleged  violation  of  the 
Sherman  Anti-Trust  Laws.  This  corporation  is  a 
foreign-owned  Company  with  about  80%  of  its 
stock  held  by  foreign  citizens  residing  in  England. 
The  corporation,  together  with  another  British- 
owned  potash  and  borax  producer  in  the  United 
States,  constitute  a  formidable  monopoly  of  the 
potash  and  borax  industry  of  this   country.    The 
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American  Potash  &  Chemical  Corjjoration  already 
has  3,319  acres  of  land  at  Searles  Lake,  Calif., 
which  it  owns  outright.  It  should  not  be  granted 
additional  land  and  thereby  increase  its  monopoly, 
especially  while  it  is  being  investigated  by  the  De- 
partment of  Justice.  In  fact,  the  granting  to  it 
of  additional  potash  lands  may  ultimately  give  the 
British  interests  a  strangle  hold  on  the  entire  pot- 
ash industry  in  this  country. 

"Both  potash  and  borax  are  scarce.  Potash  is  an 
essential  fertilizer  and  is  used  by  most  farmers. 
Borax  in  one  form  or  another  is  used  by  nearly 
everybody.  There  should  be  no  monopoly  of  these 
important  chemicals,  and  certainly  no  monopoly  in 
foreign-owned  hands.  [396] 

"We  as  a  Nation  are  glad  that  we  are  not  now 
dependent  upon  European  potash  as  we  have  been 
in  the  past.  We  are  inclined  to  boast  about  it. 
Yet,  after  all,  most  of  our  domestic  potash  produc- 
tion is  controlled  by  Europeans.  And  the  granting 
of  more  land  to  the  foreign-owned  interest  may 
end  up  in  Europe's  entire  control  of  the  industry 
in  America. 

"Certainly  they  should  not  be  granted  more  land 
while  the  Anti-Trust  Investigation  is  being  con- 
ducted by  the  Department  of  Justice. 

"  (2.)  At  the  time  the  American  Potash  &  Chem- 
ical Corporation  (or  its  predecessors)  secured  pat- 
ent to  its  land  in  the  Searles  Lake  Potash  Reserve 
the  granting  of  patents  to  its  land  was  protested 
bv  the  Land  Office  on  the  grounds  that  its  Placer 
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Claims,  under  which  they  claimed  the  land,  were 
in  default  due  to  the  fact  that  they  did  not  keep 
up  their  assessment  work  and  that  there  never 
had  been  any  law  permitting  mineral  location  of 
brines,  and  that  they  were  aliens  and  not  entitled 
to  any  of  the  public  domain.  Judge  E.  C.  Finney 
states  in  his  memorandum  of  November  27,  1917, 
on  the  matter  of  granting  this  land  to  this  alien 
corporation,  the  following: 

"(1)  I  believe  that  the  Department  should 
squarely  hold,  under  the  facts  in  this  case  as  pre- 
sented, the  [397]  solution  carrying  potash  and  other 
minerals  is  not  of  the  character  contemplated  to 
be  covered  by  mining  laws  and  not  subject  to  loca- 
tion and  entry  thereunder. 

"  (2)  'I  believe  that  the  Department  should  hold 
that  ihe  Austin  locations  are  invalid  because  made 
at  a  time  when  the  Trona  corporation  was  owned 
and  controlled  by  aliens,  and  that  the  net  result  of 
those  locations  was  for  and  in  the  interest  of  such 
aliens.  There  was  such  control  at  date  of  location 
and  that  control  continues  down  to  the  present  time, 
vvith  the  net  result  that  if  patents  were  issued  the 
title,  while  not  passing  directly  to  the  aliens,  would 
inure  to  their  benefit. 

'"It  is  true  that  Assistant  Attorney  General  Van 
Devanter  in  a  letter  to  the  Secretary  of  State  a 
number  of  years  ago  held  that  a  company  incorpo- 
rated under  the  laws  of  the  United  States  was  en- 
titled to  take  and  hold  mining  lands,  irrespective 
of  the  nationality  of  its  stockholders.  This,  however. 
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was  a  mere  opinion  of  a  law  officer  and  is  not  bind- 
ing upon  the  Secretary  of  the  Interior  or  upon  the 
courts.  Furthermore,  it  is  a  narrow  construction, 
based  upon  the  letter  of  the  law  and  not  upon  its 
purpose  and  intent. 

"  'Section  2319,  Revised  Statutes,  expressly  pro- 
vides that  mineral  deposits  of  the  United  States  are 
subject  to  occupation  and  purchase  "by  citizens  of 
the  United  [398]  States  and  those  who  have  declared 
their  intention  to  become  such."  There  can  be  no 
doubt  but  that  this  evidences  a  clear  intent  on  the 
part  of  Congress  that  title  to  our  public  mineral 
lands  should  not  pass  to  aliens.  This  is  not  an  iso- 
lated instance,  but  is  in  harmony  with  other  public- 
land  laws  which  make  similar  requirements.  The 
Homestead  laws  contain  like  requirements,  and 
proof  that  a  homestead  entry  is  being  made,  di- 
rectly or  indirectly,  for  the  benefit  of  aliens  would 
result  in   its   cancellation. 

"  'Judge  Lindley  points  out  that  this  corporation 
was  not  only  organized  under  the  laws  of  the  United 
States  but  that  the  incorporators  Avere  all  citizens, 
and  that  this  was  the  status  at  the  time  the  so-called 
Dolbear  locations  were  made.  We  have  nothing 
whatever  to  do  with  the  Dolbear  locations.  They 
are  abandoned.  The  claim  for  patent  does  not  rest 
upon  them,  but  uj^on  the  Austin  locations  made  in 
1911,  at  a  time  when  the  company  was  controlled 
by  aliens.  ^ 

"(3.)  'The  mining  laws  never  contemplated  that 
one  individual  or  one  corporation  should  make  hun- 
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dreds  of  contiguous  locations  upon  a  given  deposit 
in  a  single  day.  Such  a  proceeding  is  antagonistic 
to  fair  play  and  entirely  contrary  to  the  spirit  of 
the  mining  laws  and  [399]  customs.  It  is  a  self- 
evident  intent  to  monopolize  deposits,  to  the  detri- 
ment of  the  general  public  and  of  others  interested 
in  the  development  of  mineral  resources. 

"  (4.)  'Believing  as  I  do  that  this  case  should  be 
disposed  of  with  due  regard  to  the  spirit  of  the 
mining  laws  and  their  purpose  and  intent,  in  the 
interest  of  the  general  public.  I  believe  that  the 
Government  should  do  equity  to  the  extent  of  rec- 
ognizing the  fact  that  these  claimants  have  expended 
a  large  sum  of  money  in  the  building  of  a  railroad 
and  plant  for  the  reduction  of  the  product,  and 
should,  in  denying  their  application  for  patent,  af- 
ford an  opportunity  to  take  one  or  two  leases  of 
the  maximum  area  under  the  act  of  October  2,  1917, 
provided  the  parties  in  interest  can  qualify  as 
lessees  under  the  act.' 

"Therefore,  inasmuch  as  its  rights  to  own  land 
in  the  Searles  Lake  Potash  Reserve  was  question- 
able in  the  first  place,  it  certainly  should  not  have 
additional  land,  even  though  it  may  be  leased  land. 

*'(3.)  The  Burnham  Chemical  Company  was 
granted  a  lease  on  lands  at  Searles  Lake.  The  Com- 
pany is  composed  of  7,000  American  citizens.  It 
proceeded  with  the  development  of  its  lease  by  rais- 
ing money  through  the  mails.  The  literature  it  sent 
through  the  mail  was  based  upon  [400]  facts,  and 
was  truthful,  and  yet  the  Post  Office  issued  a  fraud 
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order  against  the  company,  in  1925,  denying  it  the 
use  of  the  mail.  Our  supply  of  funds,  the  life  blood 
of  the  compan}',  was  cut  off.  The  company  defended 
itself  in  the  U.  S.  District  Court,  at  Carson  City, 
Nevada,  and  asked  for  a  temporary  injunction 
against  the  Post  Office  fraud  order.  The  Court 
handed  down  a  decision  in  favor  of  the  Burnham 
Chemical  Co.,  as  it  saw  no  evidence  of  fraud.  It 
granted  the  Burnham  Chemical  Co.  a  temporary  in- 
junction. This  Post  Office  fraud  order,  of  course, 
made  it  extremely  difficult  for  the  Burnham  Chem- 
ical Co.  to  raise  any  funds  thereafter.  However,  the 
company  did  manage  to  raise  sufficient  money  to 
build  part  of  its  plant  and  produce  borax ;  and  1,400 
tons  of  99^/2%  pure  borax  was  produced.  But,  the 
very  month  our  production  started,  in  June,  1928, 
the  American  Potash  &  Chemical  Corporation  and 
the  Pacific  Coast  Borax  Co.,  both  foreign-owned 
companies,  began  cutting  the  price  of  borax  from 
approximately  $60.00  per  ton  f.o.b.  Searles  Lake 
to  about  $18.00  a  ton.  Our  cost  of  production  was 
$26.00  per  ton,  so,  when  the  price  fell  below  $26.00, 
we  were  losing  money — and  we  had  to  close  down 
our  plant.  After  we  stopped  our  small  production 
the  price  went  up.  This  further  discouragement  of 
the  efforts  of  American  citizens  to  develop  the 
country's  natural  resources  was  such  that  [401]  we 
were  unable  to  pay  even  the  rent  on  the  lease  and, 
therefore,  the  Department  of  the  Interior  cancelled 
our  potash  lease. 
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"It  is  a  very  significant  fact  that  we  produced 
1,400  tons  of  99y2%  pure  borax  by  solar  evaporation 
methods,  and  without  the  use  of  any  fuel  oil  what- 
soever. It  is  even  more  significant  when  it  is  real- 
ized that  this  was  a  small  capacity  plant  which 
made  this  production  and  that  only  one  product  was 
made  instead  of  several  products.  If  capital  had 
been  available  so  that  other  products  could  have 
been  made  at  the  same  time,  the  cost  per  ton  of 
borax  would  have  been  much  less  because  part  of 
the  cost  of  production  would  have  been  distributed 
over  the  various  chemicals  that  were  produced.  Yet, 
if  the  Company  had  not  ])een  denied  the  use  of  the 
mails,  ample  capital  would  have  been  available.  It 
is  evident  that  the  foreign-owned  borax  interests 
realized  that  if  the  solar  methods  of  production  got 
an  adequate  start  they  could  become  serious  com- 
petitors to  themselves;  it  would  break  the  British 
Monopoly  of  the  potash  and  borax  industry  in  this 
coimtry;  and  so  this  drastic  cut  in  the  price  of 
borax  was  aimed  at  us,  to  drive  cheaper  methods  of 
production  from  the  field.  The  new  source  of  borax 
in  the  Kramer  Borax  fields  was  the  excuse  of  the 
Borax  Trust  for  cutting  the  price  of  borax,  but  that 
field  had  been  in  poduction  for  a  year  before  we 
started  production.  [402]  Furthermore,  after 
we  stopped  our  small  production,  the  price  went 
up.  Our  being  driven  from  the  field  of  production 
was  a  detriment  to  the  country  as  a  whole,  as  well 
as  to  the  7,000  American  citizens  which  our  company 
is  composed  of,  who  were  developing  these  valua- 
ble resources.    Foreign  interests  drove  us  out. 
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"Therefore,  it  is  not  fair  to  American  citizens 
to  grant  further  lands  to  foreign  interests  who  have, 
through  unfair  methods  of  price  reduction,  driven 
American  enterprise  out  of  the  field  of  endeavor. 

"(4.)  The  American  Potash  &  Chemical  Cor})o- 
ration  consumes  vast  quantities  of  fuel  oil  to  evapo- 
rate the  brines  of  Searles  Lake,  This  consumption 
of  fuel  oil  could  be  saved  if  the  salts  of  the  Searles 
Lake  were  recovered  by  solar  eva])oration.  We  have 
contended  that  the  chemicals  of  Searles  Lake  can 
be  obtained  most  economically  by  solar  methods,  the 
same  as  salt  is  obtained  from  Sea  water  around  San 
Francisco  Bay,  or  as  potash  is  obtained  from  the 
solar  evaporation  of  the  brines  of  the  Dead  Sea, 
in  Palestine.  Our  engineers  have  concurred  in  that 
opinion.  Where  the  sun  is  used  to  evaporate  the 
brine,  as  in  San  Francisco  Bay,  the  cost  of  recov- 
ering the  salt,  on  a  large  scale  production,  is  ap- 
proximately $3.00  a  ton.  A  similar,  though  perhaps 
somewhat  higher  figure,  should  apply  to  the  cost 
of  producing  potash  at  the  Dead  Sea.  Although  the 
cost  [403]  of  production  of  potash  at  Palestine  is 
not  definitely  known,  it  is  reasonable  to  believe  that 
the  cost  must  be  in  that  neighborhood  or  it  would 
not  be  possible  for  the  Dead  Sea  producer  to  recover 
its  potash  and  haul  it  l^y  truck,  over  hazardous 
roads,  to  the  shores  of  the  Mediterranean  and  ship 
it  by  boat  to  the  United  States,  in  com])etition  with 
domestic  potash  production.  It  might  be  said  that 
labor  is  cheaper  in  Palestine.  But  the  solar  process 
need  not  use  much  labor  if  machinery  is  used  to 
harvest  the  potash. 
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''In  1937,  about  28,000  tons  of  jjotash,  produced 
by  solar  evaporation,  was  exported  from  the  Dead 
Sea  in  Palestine.  So,  it  is  evident  from  that  fact 
that  their  cost  of  potash  production  by  solar  evap- 
oration is  extremely  low. 

"The  recovery  of  the  chemicals  of  Searles  Lake 
by  solar  evaporation  would  help  to  conserve  the 
fuel  oil  supply  of  the  United  States  and,  at  the 
same  time,  would  provide  the  farmers  with  potash 
at  a  lower  cost  than  what  they  now  pay. 

"Therefore,  it  is  not  in  the  interests  of  conserva- 
tion to  use  artificial  evaporation  of  Searles  T^ake 
brine  with  its  vast  consumption  of  valuable  fuel  oil 
as  now  practiced  by  the  American  Potash  &  Chemi- 
cal Co.  when  cheaper  potash  can  be  made  by  solar 
evaporation.  If  the  [404]  solar  evaporation  method 
is  cheaper  at  the  Dead  Sea  it  should  be  cheaper  at 
Searles  Lake  also. 

"We  believe  that  it  was  the  influence  of  foreig-n- 
owned  interests  in  the  Halls  of  Government  which 
was  behind  all  the  difficulties  of  the  Burnham  Chem- 
ical Co.  in  the  development  of  its  potash  lease  at 
Searles  Lake.  The  reasons  we  are  led  to  believe  this 
are  as  follows: 

"Stephen  T.  Mather  was,  at  one  time,  Chicago 
Manager  of  the  Pacific  Coast  Borax  Co.,  and  was 
Assistant  to  the  Secretary  of  the  Interior  from  1915 
to  1917,  and  was  a  Director  of  the  National  Parks 
Service  of  the  Department  of  the  Interior  from 
May  16,  1917,  up  until  his  death,  about  1930.  (See 
Who's  Who  in  America,  1926.)  While  he  held  this 
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high  Government  jwsition,  he  was  also  Vice-Presi- 
dent of  the  Sterling  Borax  Co.,  which  is  a  subsid- 
iary of  the  Pacific  Coast  Borax  Co.,  a  foreign- 
owned  enterprise,  Stephen  T.  Mather  admits  that 
he  was  in  a  measure  responsible  for  the  Post  Office 
Fraud  Order  being  issued  against  the  Burnham 
Chemical  Company,  in  a  letter  dated  October  8, 
1926,  written  to  Clarence  Whitney,  one  of  the  Di- 
rectors of  the  Burnham  Chemical  Co.  A  copy  of 
his  letter  is  enclosed. 

*'If  Mr.  Mather  felt  that  our  literature  was  at 
fault,  or  if  the  Post  Office  Department  felt  that 
way,  why  did  they  not  ask  us  to  coi'rect  our  litera- 
ture? We  [405]  would  have  been  only  too  willing 
to  do  so,  if  there  was  anything  wrong.  Why  ruin 
the  investment  of  7,000  American  stockholders  just 
because  some  sentences  in  the  literature,  they 
thought,  were  incorrect?  As  a  matter  of  fact,  there 
was  no  misstatement.  Stephen  T.  Mather,  in  his 
letter,  does  not  point  out  any  fraud  but  his  letter 
does  contain  certain  statements  which  are  not  true. 

"Mr.  Mather  admits  in  his  letter  that  our  'process 
may  be  all  right.'  If  the  process  is  all  right,  then 
the  profits  are  possible.  In  fact,  the  very  Borax 
Trust  itself  endorsed  the  solar  processes.  In  the 
Fall  of  1919,  the  Pacific  Coast  Borax  Co.,  through 
its  subsidiary,  the  San  Bernardino  Borax  Mining 
Co.,  applied  for^  3,102  acres  of  land  suitable  for 
building  solar  evaporation  ponds  at  the  south  end 
of  Searles  Lake.  (F.  S.  Land  Office  file  Independ- 
ence 06109.)    Also  a  pipe  line  right  of  way  was 
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applied  for,  leading  from  the  100  acre  corner  of  the 
crystal  body  held  under  patent  by  the  San  Ber- 
nardino Borax  Mining  Co.  to  this  proposed  reser- 
voir land.  It  was  very  evident  that  the  purpose  was 
to  drain  the  brine  out  of  the  Government  Potash 
Reserve  from  their  100  acres  of  patented  land  on 
the  corner  of  the  crystal  body.  It  was  likewise 
their  plan  to  recover  the  potash  and  other  salts  by 
solar  evaporation  methods  on  a  huge  scale.   [406] 

"This  obvious  scheme  to  drain  the  brine  of  Searles 
Lake  by  jmmping  from  their  patented  land,  and 
deprive  the  Government  of  royalties  on  their  pro- 
duction was  protested  by  Mr.  Burnham  and  the 
other  lessees.  In  its  defense  of  its  ajjplication  for 
a  patent  to  this  clay  land  to  build  ponds  to  evapo- 
rate the  brine  by  solar  methods,  the  San  Bernar- 
dino Borax  Mining  Co.  stated  that  'the  commercial 
solution  of  the  Searles  Lake  potash  is  now  believed 
to  lie  in  the  development  of  a  process  of  solar  evap- 
oration. This  process  requires  broad  areas  of  shal- 
low ponds  with  the  necessary  pipe  line  connections.' 

''Thus,  the  Borax  Trust  put  itself  on  record  to 
show  that  it  realized  the  great  ]iossibilities  of  solar 
evaporation  and  the  economies  that  could  be  ef- 
fected. It  endorsed  the  solar  evaporation  method 
upon  which  it  had  spent  a  year  and  a  half  of  experi- 
mentation under  the  direction  of  Mr.  G.  B.  Burn- 
ham. 

"Mr.  Mather  himself  admits  the  process  may  be 
all  right  and  the  foreign-owned  Borax  Trust  itself 
endorses  the  process.    And  so  thev  were  afraid  we 
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would  ])e  a  formidable  competitor,  and  Mr.  Mather 
influenced  the  Post  Office  to  issue  a  Fraud  Order  so 
we  would  not  raise  funds.  Mr.  Mather  was  a  high 
Government  official  and  also  an  officer  and  stock- 
holder in  the  British-owned  Borax  Trust. 

"Later,  because  we  could  not  raise  funds  and  pay 
our  rent,  the  Government  cancelled  our  lease.  Now, 
the  other  foreign  interests  want  our  land  which  we 
formerly  held  under  lease. 

"A  great  injustice  has  been  done  to  the  7,000 
American  citizens,  who  are  stockholders  in  the 
Burnham  Chemical  Co.  and  who  have  invested  over 
$1,000,000  in  the  substantial  development  of  the 
Searles  Lake  deposits.  That  injustice  should  be 
corrected  but  it  cannot  be  corrected  by  giving  Brit- 
ish interests  more  land. 

''x\t  the  time  the  Carlsbad  Potash  Leases  were 
issued  in  New  Mexico,  I  understand  foreign  inter- 
ests secured  control  of  six  of  the  seven  leases— 
although  it  was  against  the  public  interest  to  permit 
foreign  interests  to  control  so  much  of  the  Govern- 
ment New  Mexico  Potash  Reserve.  I  believe  there 
was  some  protest  about  it  at  the  time.  However, 
a  new  company  was  formed  to  develop  the  leases, 
called  the  LTnited  States  Potash  Co.,  and  this  com- 
pany is  a  subsidiary  of  the  Pacific  Coast  Borax 
Co.,  and  therefore  is  still  a  foreign-controlled  com- 
pany. Soon  after  the  leases  were  granted  and  tlie 
new  company  was  formed,  Mr.  Horace  M.  Albright, 
Director  of  the  National  Parks  Service  in  the  De- 
partment of  the  Interior,  was  made  Vice-President 
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and  General  Manager  of  the  United  States  Potash 
Company.  Mr.  Albright  resigned  [408]  from  his 
position  in  the  Department  of  the  Interior  on  Au- 
gust 10,  1933,  and  immediately  became  Vice-Presi- 
dent and  General  Manager  of  the  United  States 
Potash  Company — a  foreign-owned  company.  (See 
Who's  Who  in  America,  1938.) 

''This  incident  shows  a  further  connection  be- 
tween foreign-owned  interests  and  Government  offi- 
cials which  lead  us  to  believe  the  foreign-owned  in- 
terests have  more  than  once  used  their  influence  in 
the  Halls  of  Government  to  drive  out  American 
competition  and  that  they  have  obtained  more  and 
more  of  the  borax  and  potash  of  this  country,  to 
the  detriment  of  American  citizens. 

"Surely  the  Government  cannot  continue  this 
practice  of  giving  foreign-owned  interests  more  and 
more  of  the  potash  and  borax  lands  of  this  country 
by  now  granting  more  lands  at  Searles  Lake  to  for- 
eign-owned interests. 

"The  American  Potash  &  Chemical  Corporation 
owns  about  15%  of  the  Searles  Lake  surface.  The 
85%  remainder  is  owned  by  the  Government.  In 
taking  anything  from  the  lake,  this  foreign-owned 
company  is  able  to  drain  the  Government-owned 
portion  as  well  as  the  part  it  controls.  It  is  making 
a  production  of  over  $6,000,000  worth  of  potash, 
borax  and  other  chemicals  every  year ;  and  its  profits 
are  about  $2,000,000  annually.  Therefore,  [409] 
85%  of  the  $6,000,000  annual  production  is  being 
drained  away  from  Government  land.    In  order  to 
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offset  this  production  and  prevent  Government 
brine  being  drained  away,  the  Government  lessees 
should  be  producing  85%  of  the  total  production 
that  is  annually  made  from  the  Searles  Lake  de- 
posits. 

"So  the  Government  is  considering  permitting 
the  American  Potash  &  Chemical  Co.  to  lease  the 
Government  lands  at  Searles  Lake  in  order  to  pre- 
vent the  brine  from  being  drained  onto  patented 
lands,  and  thus  derive  a  royalty  on  production  by 
inducing  the  company  to  pump  from  leased  land 
instead  of  the  company's  patented  land. 

"Now,  if  the  Government  granted  leases  on  the 
Searles  Lake  Potash  Reserve  to  the  American  Pot- 
ash &  Chemical  Co.,  would  the  corporation  be  will- 
ing to  curtail  its  pumping  from  its  patented  land 
to  15%  of  the  total  brine  pumped  from  Searles 
Lake  in  order  that  the  brine  pumped  from  leased 
land  would  be  85%  of  the  total?  In  other  words, 
would  it  be  willing  to  make  its  production  from 
leased  lands,  plus  the  production  of  the  West  End 
Chemical  Co.  (the  one  other  lessee  at  Searles  Lake) 
equal  to  85%  of  the  total  production  so  that  the 
Government  would  get  a  3%  gross  royalty  on  85 %> 
of  all  the  chemicals  produced  from  Searles  Lake? 

"Let  us  assume  they  would  be  willing  to  do  this; 
[410]  then  the  Government's  brine  would  not  ])e 
drained  from  th^e  Reserve  and  the  Government 
would  at  least  get  its  full  share  of  royalties. 

"But  royalties  are  not  the  only  thing  the  Gov- 
ernment should  consider.     If  all  the  chemicals  of 
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Searles  Lake  were  recovered  and  sold  at  present 
wholesale  prices,  they  would  be  worth  well  over 
ten  billion  dollars  ($10,000,000,000.00).  It  would  be 
a  pity  indeed  to  let  foreign  stockholders  derive  most 
of  the  profits  from  that  much  wealth  instead  of 
American  citizens.  The  income  of  American  citi- 
zens can  be  taxed  to  support  the  Government,  but 
the  income  of  foreign  citizens  cannot  be  taxed.  The 
wealth  of  foreign  citizens  would  be  increased,  but 
not  the  wealth  of  American  citizens,  which  is  far 
more  important. 

''So,  if  the  Government  permits  the  American 
Potash  &  Chemical  Corporation  to  lease  much  of 
the  remaining  lands  at  Searles  Lake  (it  would  even- 
tually get  about  $300,000,000.00  royalty  on  produc- 
tion from  those  leased  lands  but  the  profits  will  go 
to  English  stockholders.  The  West  End  Chemical 
Co.  production  is  small  compared  to  that  of  the 
foreign-owned  interest.  Therefore,  the  Government 
would  lose  the  taxable  income  about  three  billion 
dollars  dividends  ($3,000,000,000.00  dividends)  that 
otherwise  could  go  to  American  citizens,  [411]  be- 
sides the  taxable  increased  wealth  to  our  Nation 
which  this  added  wealth  to  American  citizens  would 
create;  and,  at  the  same  time,  let  British  interests 
build  up  a  huge  monopoly. 

"Furthermore,  the  taxable  three  billion  dollars 
($3,000,000,000.00),  worth  of  increased  wealth  to 
American  citizens  is  forever  taxable.  Year  after 
year  it  can  be  taxed,  but  once  that  wealth  leaves 
this  country,  it  is  practicallv  gone  forever.    Some 
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American  citizens  are  'ill-fed,  ill-clothed,  and  ill- 
housed.'    It   does   not  help   that   situation   to   give 
our  natonal  resources  to  foreigners. 

"The  solution  to  the  problem  is  to  get  American- 
owned  corporations  to  lease  the  lands  at  Searles 
Lake  and  to  help  them  with  their  finances  to  the 
end  that  they  can  produce  more  than  the  foreign- 
owned  interests.  In  order  that  they  can  produce 
more  they  must  be  adequately  financed  and  have 
a  process  that  is  cheaper  than  that  now  used  by  the 
American  Potash  &  Chemical  Corporation. 

"Inasmuch  as  foreign-owned  interests  are  driv- 
ing out  American  competition  by  gradually  getting 
more  and  more  of  the  potash  and  borax  of  this 
country,  it  is  to  the  Government's  interest  to  help 
the  American-owned  corporations  with  their  fi- 
nances. 

"As  for  a  cheaper  process,  the  solution  at  [412] 
Searles  Lake  lies  in  solar  evaporation  methods  just 
as  are  now  l)eing  carried  on  at  the  Dead  Sea  in 
Palestine.  Of  course,  the  solar  process,  as  applied 
to  the  brines  of  Searles  Lake,  is  different  from  that 
applied  to  the  Dead  Sea  as  they  are  different  types 
of  brines.  The  Burnham  Chemical  Co.  made  1,400 
tons  of  99^/2%  pure  borax  by  solar  evaporation  at 
a  cost  of  about  D/4c  per  pound.  It  has  also  carried 
out  extensive  research  and  large  scale  experiments 
iji  recovering  potash,  sodium  carbonate,  sodium  sul- 
phate and  common  salt  by  solar  evaporation  meth- 
ods, with  such  a  degree  of  success  that  we  are  con- 
vinced we  can  make  these  chemicals  cheaper  by 
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solar  evaporation  than  by  artificial  evaporation  of 
the  brine.  In  fact,  we  have  spent  about  $1,000,000.00 
in  research,  experimentation  and  development  of  the 
deposits  at  Searles  Lake.  There  is  no  one  in  the 
United  States  that  knows  as  much  about  solar  evap- 
oration processes  at  Searles  Lake,  and  their  tre- 
mendous possibilities  for  cheap  recovery  of  the 
chemicals,  as  we  do. 

''We  have  certain  equities  in  the  Searles  Lake 
deposit  due  to  the  fact  that  we  have  invested  over 
$1,000,000.00  in  the  development  of  the  deposits.  We 
have  no  money,  but  we  have  7,000  American  citi- 
zens in  our  company.  They  are  people  of  small  fi- 
nancial means.  Many  are  destitute  and  have  no 
income  at  all  now.  Some  [413]  have  spent  their 
savings  in  the  development  of  Searles  Lake.  They 
are  the  kind  of  people  who  need  the  jDrofits  that 
can  be  derived  from  the  wealth  of  Searles  Lake. 

"A  great  injustice  has  been  done  to  these  7,000 
American  stockholders  through  the  influence  of  for- 
eign-owned potash  and  borax  interests  in  the  Halls 
of  our  Government,  and  also  through  their  unfair 
price  cutting  the  very  month  we  started  production. 
Therefore,  it  is  only  just  that  the  Government  now 
step  to  our  aid  and  give  us  a  new  lease  at  Searles 
Lake ;  and  loan  to  the  Burnham  Chemical  Co.  suffi- 
cient money  to  build  up  a  plant  as  large,  or  larger, 
in  capacity  than  that  of  the  foreign-owned  inter- 
ests. With  solar  evaporation  processes,  which  w^e 
believe  are  cheaper  than  artificial  evaporation,  we 
should  be  able  to  easily  compete  with  the  foreign- 
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owned  potash  and  borax  prodnction,  and  gradually 

increase  the  capacity  of  our  plant. 

''Then  the  Government  would  protect  its  re- 
sources at  Searles  Lake  which  it  desires  to  protect. 
It  would  derive  the  royalties  it  is  entitled  to. 
American  citizens  would  be  getting  the  profits.  The 
three  billion  dollars  ($3,000,000,000.00)  of  increased 
wealth  mentioned  above  would  be  gradually  added 
to  the  wealth  of  American  families  instead  of  going 
to  foreigners.  That  vast  wealth  can  be  taxed  year 
after  year  and  forever,  for  the  [414]  support  and 
the  building  uj)  of  our  Government,  but  if  it  is 
allowed  to  go  to  foreigners  it  is  lost  forever  and 
can  never  be  taxed  thereafter.  And  lastly,  but  not 
least,  if  the  Government  would  give  the  Burnham 
Chemical  Co.  a  lease  and  financial  aid  it  would 
prevent  a  foreign-owned  monopoly  of  potash  and 
borax  in  the  United  States,  and  give  the  American 
farmer  cheaper  potash. 

"Therefore,  on  behalf  of  the  7,000  American  citi- 
zens of  the  Burnham  Chemical  Co.,  I  pray  that  you 
will  not  grant  the  American  Potash  &  Chemical  Co. 
leases  on  potash  lands  at  Searles  Lake,  or  grant 
leases  to  any  other  foreign-owned  company.  I  also 
ask  that  you  give  the  Burnham  Chemical  Co.  a 
lease  on  lands  formerly  held  by  it  at  Searles  Lake, 
or  such  other  lands  as  you  deem  available ;  and  that 
the  Department  Qf  the  Interior  render  us  as  much 
aid  as  possible  in  obtaining  a  Government  loan  to 
develop  the  lease.  The  spending  of  the  money,  of 
course  will  be  under  the  supervision  of  the  Govern- 
ment. 
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"It  is  not  my  own  personal  gain  that  I  am  think- 
ing about  in  making  these  requests.  I  am  willing  to 
make  any  sacrifices  which  will  aid  in  getting  these 
requests  granted.  It  is  the  benefits  to  the  7,000 
American  citizens  that  I  am  concerned  with,  and 
the  resulting  benefit  to  the  Government.  [415] 
"Very  respectfully, 

GEORGE  B.  BURNHAM." 

Q.  Now,  Mr.  Burnham,  did  you  ever  receive  a 
reply  to  that  letter  ?  A.     Yes,  I  did. 

Q.     When?  A.     In  March,  1940. 

Q.     Have  you  got  that  ?  A.     Yes  ? 

Q.     Will  you  be  good  enough  to  let  me  see  it  ? 

A.     Yes,  here  it  is. 

Mr.  Carr  (Addressing  the  Jury) :  Thank  you, 
ladies  and  gentlemen,  for  your  patience. 

Q.  Now,  I  show  you  a  letter  dated  March  5, 
1940,  addressed  to  yourself  and  headed  '*  Informa- 
tion", and  signed  by  Fred  W.  Johnson,  Commis- 
sioner. A.     Yes. 

Q.  You  received  that  in  due  course  of  mail  from 
this  party  ?  A.     Yes. 

Mr.  Carr:    Do  you  want  a  copy,  Mr.  Harrison? 

Mr.  Harrison:  Yes,  please.  If  your  Honor 
please,  we  object  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial  to  any  issue. 

Mr.  Carr :  It  is  an  acknowledgement  of  the  letter 
and  correspondence  in  reference  to  this  matter,  in 
referen<^e  to  [416]  the  lease  and  in  reference  to  the 
price  cuts. 
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Mr.  Harrison:  It  has  no  relation  to  the  issue 
before  the  Jury,  the  knowledge  of  this  witness  as  to 
a  cause  of  action. 

The  Court:    Let  me  read  it. 

Mr.  Carr:    Yes. 

The  Court:  I  don't  see  how  it  bears  on  the  mat- 
ter, Mr.  Carr.  Do  you  have  some  reason  for  putting 
it  in? 

Mr.  Carr:    May  I  state  the  purpose? 

The  Court :    Yes. 

Mr.  Carr:  It  states  that  the  American  Potash 
&  Chemical  Company  was  legally  entitled  to  the 
leases  in  question  and  that  of  course  would  disabuse 
any  belief  Mr.  Burnham  would  have  had  in  mind 
that  the  American  Potash  &  Chemical  Company  was 
acting  illegally  or  improperly  in  any  way. 

The  Court:  Is  that  the  point  under  which  you 
offer  it? 

Mr.  Carr:    Yes. 

The  Court:    That  is  not  what  the  letter  says. 

Mr.  Carr:     As  I  read  it,  it  does. 

The  Court:     I  don't  think  so. 

Mr.  Harrison:  I  don't  think  so.  It  is  after  the 
period  involved. 

Mr.  tiarr:  Of  course,  the  law  provides,  as  your 
Honor  knows,  that  a  company  that  was  guilty  of 
monopoly  or  violation  of  the  Anti-Trust  Laws 
could  not  receive  a  lease.  [417] 

The  Court:  The  Secretary  of  the  Interior  vras 
not  passing  on  any  Anti-Trust  proposition.  He  was 
just  stating  that  so  far  as  this  application  was  con- 
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cerned  that  the  company  had  sufficient  legal  status 

to  qualify  them  to  take  a  lease.   That  is  all  he  says. 

Mr.  Carr :  It  also  shows  as  a  result  of  that,  that 
that  letter  disabused  any  belief,  if  any  existed  in 
Mr.  Burnham 's  mind,  that  they  were  monopolizing. 

The  Court :    This  is  in  March  of  1940. 

Mr.  Carr:    Yes,  but  it  shows 

The  Court:  I  think  it  would  unduly  clutter  up 
the  record.  The  objection  will  be  sustained.  You 
may  have  it  marked  for  identification. 

Mr.  Carr:  May  we  insert  a  copy  thereof  in  lieu 
of  this? 

The  Court:     Certainly. 

(The  document  in  question  was  thereupon 
marked  Plaintiff's  Exhibit  3  for  Identifica- 
tion.) 

Mr.  Carr:  Now,  then,  we  will  go  on  as  fast  as 
we  can,  your  Honor. 

The  Court:  Before  you  go  on,  Mr.  Carr,  we  had 
better  take  the  morning  recess. 

Ladies  and  gentlemen  of  the  Jury,  please  bear 
in  mind  the  admonition  heretofore  given  to  you  by 
tbp  Court. 

(Recess.)  [418] 

Q.  Mr.  Burnham,  you  presented,  at  the  request 
of  counsel,  a  letter  dated  November  13,  1928,  from 
Mr.  Townsend  to  you ;  do  you  recall  that  ? 

A.    Yes. 

Q.  In  that  letter  it  states :  *'I  am  now  convinced 
that  proceedings  before  the  Federal  Trade  Commis- 
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sion  would,  result  in  substantial  benefits  to  those 
interested  in  the  subject."    What  was  the  substan- 
tial benefits  to  which  Mr.  Townsend  had  reference"? 

Mr.  Harrison:  I  suppose  that  means  the  wit- 
ness '  understanding. 

Mr.  Carr:    Yes. 

The  Witness:  Substantial  benefits  in  increasing 
the  price  of  borax. 

Q.     (By  Mr.  Carr)  :    In  what? 

A.  Substantial  benefits  to  us  resulting  in  the 
increased  price  of  borax,  that  is,  the  Federal  Trade 
Commission  would  investigate  to  see  if  there  was 
any  Antitrust  Laws  being  violated. 

Q.     That  was  the  main  result?  A.    Yes. 

Q.  Mr.  Townsend  also  said,  "But  I  make  this 
prediction  with  one  condition  annexed,  and  that  is, 
the  observance  of  the  caution  as  I  have  recom- 
mended both  in  the  memorandum  and  in  this  let- 
ter." Now,  what  was  that  caution  that  he  recom- 
mended to  you?  [419] 

A.  He  did  not  want  us  to  discuss  the  matter 
because  he  wanted  to  make  an  investigation  to  see 
whether  any  Antitrust  Laws  were  being  violated. 
He  wanted  to  get  some  evidence  and  information, 
and  he  did  not  want  the  competitors  to  know  that 
we  were  trying  to  get  any  evidence.  Furthermore, 
he  did  not  think  we  should  discuss  the  matter,  talk 
about  the  matter  9n  which  we  had  no  information 
yet,  did  not  have  any  facts. 

Q.  At  that  time  he  told  you  he  would  endeavor 
to  secure  evidence? 
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Mr.  Harrison:    What  is  that"? 

Q.  (By  Mr.  Carr)  :  At  that  time  did  he  tell  you 
under  his  cautious  warning  for  you  to  secure,  if 
you  could,  further  evidence?  A.     Yes,  indeed. 

Mr.  Harrison:  I  object  to  that  on  the  ground 
it  is  immaterial. 

Mr.  Carr:  That  explains  what  was  meant  by 
the  word  "caution"  in  the  answer. 

Mr.  Harrison:  I  object  to  that  on  the  ground  it 
is  immaterial  and  leading. 

The  Court:     I  will  allow  it  to  stand. 

Q.  (By  Mr.  Carr)  :  At  that  time  was  the  Pitt- 
man  resolution  pending  before  Congress? 

A.     No. 

Q.    When  did  that  Pittman  resolution  come  in? 

A.     That  was  passed  by  Congress  in  1936. 

Q.    This  was  1928?  A.     Yes. 

Mr.  Carr:  Was  the  letter  to  Mr.  Zabriskie  of 
January  15,  192'9,  Defendants'  Exhibit  O,  read? 

Mr.  Harrison:     I  read  part  of  it. 

Mr.  Carr:  May  we  see  Defendants'  Exhibit  O? 
This  was  the  letter,  ladies  and  gentlemen,  dated 
January  15,  1929. 

Mr.  Harrison:  Mr.  Carr,  before  you  read  that 
may  I  look  at  it  a  moment,  please? 

Mr.  Carr:    Yes,  certainly. 

Mr.  Harrison :  I  have  no  particular  objection  to 
this  letter,  if  the  Court  please,  but  is  a  letter  of 
four  pages  and  we  will  object  in  future  if  matters 
immaterial  to  the  dispute  are  read. 
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Mr,  Carr :  It  is  your  own  exhibit.  You  certainly 
cannot  object  to  us  reading  your  own  exhibit. 

Mr.  Harrison:  It  has  nothing  to  do  with  the 
question  which  is  the  only  question  before  this 
jury 

Mr.  Carr :    Then  why  did  you  put  it  in  *? 

Mr.  Harrison     (Continuing)  :    as  to  whether 

this  plaintiff  corporation  knew  or  had  cause  to 
believe  at  this  time  whether  or  not  the  Antitrust 
Laws  had  been  violated  to  their  damage.  We  submit 
a  lot  of  time  can  be  wasted  in  this  respect. 

The  Court:  Mr.  Harrison,  the  letter  is  an  ex- 
hibit, and  [421]  if  counsel  wants  to  read  it,  I  am 
not  going  to  cut  him  off  from  doing  that.  He  has  to 
decide  whether  it  is  of  any  importance  to  his  own 
case. 

Mr.  Carr :  And  believe  me  I  won 't  read  anything 
that  I  do  not  think  is  important. 

''January  15,  1929. 

''Pacific  Coast  Borax  Company, 
100  William  Street, 
New  York  City,  N.  Y. 

Attention  Mr.  C.  B.  Zabriskie 

Dear  Sirs: 

Pursuant  to  our  conversation  last  month  con- 
cerning our  patent  ^tuation  at  Searles  Lake,  I  have 
discussed  the  matter  with  our  directors,  and  sub- 
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mit  to  you  the  following  statement  of  our  position 

concerning  the  matter: 

1.  For  a  long  time  we  received  information  to 
the  effect  that  our  patent  rights,  as  to  borax,  were 
being  violated  by  the  operations  of  the  American 
Potash  and  Chemical  Corporation.  After  a  careful 
investigation  and  consideration  of  the  matter,  we 
became  convinced  that  the  American  Potash  and 
Chemical  Corporation  was,  and  for  a  long  time  had 
been,  engaged  in  flagrant  violations  of  such  patent 
rights;  whereupon,  we  served  upon  them  a  formal 
notice  of  infringement  on  October  31,  1927. 

2.  In  the  meantime,  the  American  Potash  and 
Chemical  Corporation  has  engaged  in  the  persistent 
and  flagrant  [422]  price-war,  as  to  borax,  reducing 
the  price  to  $50.00  per  ton  or  less,  delivered  any- 
where in  the  United  States.  We  are  reliably  in- 
formed that  the  prices  quoted  l)y  this  company  in 
the  present  month  and  for  several  months  last  past, 
are  below  its  actual  cost  of  producing  borax,  if  such 
production-cost  be  accurately  and  properly  com- 
puted; and  we  are  further  reliably  informed  that 
the  specific  purpose  of  this  price-war  is  to  destroy 
competition  as  to  borax. 

3.  The  American  Potash  and  Chemical  Corpora- 
tion could  not  carry  on  this  price-war  except  for  the 
fact  that  they  are  illegally  employing  the  economi- 
cal advantages  of  the  patent  rights  of  the  Burnham 
Chemical  Company.  In  other  words:  They  are 
illegally  using  the  patent  rights  of  the  Burnham 
Chemical  Company  for  the  specific  purpose  of 
manufacturing  borax  at  a  low  cost,  and  then  selling 
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minimum  annual  payment  to  be  made  to  us  for 
license  as  above  provided,  should  be  increased  to 
$200,000;  [427] 

3.  The  Burnham  Chemical  Company  to  defi- 
nitely obligate  itself  not  to  license  the  processes  or 
any  of  them  to  anyone  else, — also  to  defend  such 
processes  against  all  infringers,  the  expenses  of  any 
and  all  such  suits  to  be  borne  by  the  Burnham 
Chemical  Company. 

4.  In  the  event  that  the  Burnham  Chemical 
Company  should  lose  its  suit  against  the  American 
Potash  and  Chemical  Corporation,  or  that  in  such 
suit  or  in  any  other  proceeding  the  patents  and 
patent  rights  of  the  Burnham  Chemical  Company 
should  be  held  to  be  invalid,  then  the  Pacific  Coast 
Borax  Company  to  have  the  right  to  cancel  the 
above  mentioned  agreement  for  license;  provided, 
however,  that  any  payments  theretofore  made  shall 
be  retained  by  the  Burnham   Chemical   Company. 

5.  It  being  understood,  of  course,  that  Pacific 
Coast  Borax  Company  shall  not  have  the  right  to 
sub-license  such  patent  rights,  or  any  thereof,  with- 
out the  consent  of  the  Burnham  Chemical  Company. 

We  have  refrained  from  any  attempt  to  set  forth 
the  many  favorable  arguments  which  should  appeal 
to  you  and  your  company,  for  the  obvious  reason, 
above  stated,  that  even  our  conception  of  them 
would  appear  small  to  you  and  your  company. 

However,  I  will  venture  the  prediction  that  the 
very  institution  of  a  suit  by  us,  as  above  proposed, 
will  result  [428]  in  an  immediate  increase  in  the 
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price  of  borax  of  not  less  than  $10.00  per  ton,  and 
that  this  increase  alone  will  much  more  than  offset 
the  cost  to  your  company  of  such  benefits,  under  the 
above  propositions.  Should  you  desire  to  have  any 
demonstration  concerning  our  patents,  or  concern- 
ing the  alleged  infringement  thereof,  we  will  be 
glad  to  extend  to  you  every  possible  assistance  in 
the  matter;  if  you  desire,  we  will  be  glad  to  co- 
operate with  your  patent  attorney,  and  furnish  him 
such  information  as  he  may  desire. 

The  foregoing  proposition  has  been  prepared 
after  a  great  deal  of  thought  upon  the  subject.  It  is 
hoped  that  it  may  appeal  to  you  as  a  fair  and  desir- 
able method  of  co-operation  between  our  two  com- 
panies. 

Yours  very  truly, 

BURNHAM  CHEMICAL 

COMPANY, 
a.  B.  BURNHAM, 

President." 

Ladies  and  gentlemen,  I  ask  you  that  you  note 
particularly  the  date,  January  15,  1929,  and  that 
the  letter  is  written  to  Pacific  Coast  Borax  Com- 
pany. 

Q.  Mr.  Burnham,  did  you  have  a  reply  to  that 
letter? 

A.  I  could  not  find  a  reply  in  our  file,  but  I 
talked  to  Mr.  Zabriskie. 

Q.     Concerning  the  letter? 
■,,  A.     Concerning  the  letter,  about  two  and  a  half 
months  after  [429]  January  15th. 
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Q.     And  where  did  you  talk  to  him? 

A.     In  New  York  City. 

Q.     And  what  was  that  conversation? 

Mr.  Harrison:  Can  you  fix  that  any  more  ac- 
curately ? 

The  Witness :    On  or  about  March,  27,  1929. 

Mr.  Harrison:  Can  you  fix  the  time  any  more 
accurately  ? 

The  Witness:     A.     On  or  about  March  27,  1929. 

Q.  (By  Mr.  Carr) :  Have  you  any  memorandum 
of  that  conversation? 

A.  I  have  a  very  brief  memorandum  which  re- 
called to  me  the  conversation. 

Q.  When  did  you  discover  that  memorandum  in 
your  book? 

A.  I  just  discovered  it  recently  after  I  had  made 
my  deposition,  just  two  or  three  days  before  this 
trial  started  to  discovered  this  memorandum. 

Q.  Now,  will  you  refer  to  that  memorandum, 
please,  and  read  it? 

A.  At  the  top  of  it  it  is  dated  ''March  27,  1929," 
and  it  is  the  preliminary  draft  of  the  telegram  to 
the  Burnham  Chemical  Company  from  myself  in 
New  York  City.  And  at  the  end  of  the  telegram 
I  add  these  words 

Mr.  Harrison:  May  I  see  that  before  you  read 
it,  Mr.  Burnham? 

Mr.  Carr:    Yes. 

The  Witness :    "?es. 

Mr.  Harrison:     Show  me  where  it  is. 

A.     Right  there. 
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Q.  (By  Mr.  Carr)  :  Did  you  mark  that,  Mr. 
Burnham'?  A.     It  is  not  marked,  no. 

Q.    I  thought  you  just  marked  it.     Oh,  you  did 
it  with  your  finger"?  [430] 
A.     Yes,  just  pointing. 
Q.    All  right. 

A.  At  the  end  of  the  telegram  it  says  "Zabriskie 
not  yet  heard  from  London  in  answer  our  letter 
because  Baker  sick." 

Q.  Well,  what  was  your  full  conversation  with 
Mr.  Zabriskie  at  that  time? 

A.    Well,  I  was  a  little  provoked 

The  Court:  He  just  wants  you  to  tell  the  con- 
versation. 

A.  Oh,  yes,  the  conversation:  Zabriskie  and  I 
talked  again  about  the  patent  situation  and  that 
letter  of  January  15.  Mr.  Zabriskie  said  that  they 
had  a  lot  of  patents  of  their  own.  He  said  the  Sol- 
vay  Process  Company  had  some  patents  and  the 
Solvay  process  Company  was  associated  with  them. 
And  it  might  be  to  their  better  interest  to  bring  a 
patent  suit  against  the  American  Potash  &  Chemi- 
cal Company,  themselves.  However,  he  had  to  wait 
until  he  heard  from  Baker  on  the  matter. 

Q.  (By  Mr.  Carr)  :  And  that  was  all,  practi- 
cally, the  Substance  of  the  conversation,  is  that 
correct,  at  that  time'? 

A.  Yes,  as  near  as  I  can  remember;  but  this 
memorandum  recalled  that  visit  I  had  with  Mr. 
Zabriskie.  -' 
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Mr.  Carr:    Withdraw  that  question.  [435] 

Q.  After  your  conversation  with  Mr.  Zabriskie, 
what,  if  anything,  happened  as  to  your  thoughts  on 
the  situation? 

A.  Well,  I  was  satisfied  that  Zabriskie  was  not 
cooperating  with  the  American  Potash  &  Chemical 
Company.  They  were  really  thinking  about  liring- 
ing  a  suit,  themselves,  against  the  American  Potash 
&  Chemical. 

Q.  Mr.  Burnham,  please  refer  to  your  diary 
there  of  the  record  of  your  conversation  with  Mr. 
Emlaw  on  May  17,  1929:    Have  you  got  that? 

A.     Yes. 

Q.  Will  you  explain  to  the  jury  how  it  is  that 
note  is  not  all  on  one  page? 

A.  These  notes  are  not  necessarily  put  down  the 
very  day  I  have  a  conversation;  perhaps  the  next 
day  or  some  other  time,  a  couple  of  days  later,  when 
I  have  the  time  or  the  opportunity.  After  I  had 
put  Mr.  Zabriskie 's  conversation  down  and  after  I 
put  the  conversation  with  Mr.  Emlaw  on  the  other 
page  down  I  left — I  was  reviewing  Mr.  Zabriskie 's 
discussion,  possibly  the  second  day,  and  I  recall  that 
he  said  that  "Trona  was  not  selling  borax."  I 
mean,  "Trona  has  to  sell.  Can't  help  it."  I 
thought  that  coincided  so  much  with  what  Emlaw 
had  said  that  I  wrote  right  across  from  th.at  on  the 
other  page  the  statement  which  Mr.  Emlaw  said, 
"Emlaw  says  not  selling.  Nothing  in  it.  Would 
sell  if  he  could  ^ot  an  offei*." 

Q.     In  other  words,  you  had  a  vacant  space  on 
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the  preceding  page  [436]  and  you  used  that  instead 

of  turning  the  page  over,  is  that  correct  *? 

A.     That  is  correct. 

Mr.  Harrison:  I  would  like  to  have  the  witness 
testify,  Mr.  Carr. 

Mr.  Carr:    I  am  asking  him  if  that  is  the  fact. 

Q.  Will  you  explain  why  you  did  not  follow 
immediately  after  your  note  as  to  the  Emlaw  entry  ? 

A.  Because  I  didn't  put  down  all  the  notes  I  had 
with  Emlaw  at  that  time  when  I  wrote  it  down. 
Later  on,  perhaps  the  next  day,  I  was  thinking  of 
further  conversation  with  Emlaw  and  I  happened 
to  have  this  page  down,  so  I  put  this  further  con- 
versation down  on  this   page   that   was   available. 

Q.  When  that  additional  thought  occurred  to 
you  was  there  any  space  on  the  same  page  ? 

A.    Yes,  there  was  room. 

Q.     I  mean,  right  below  the  Emlaw  notes. 

A.  Yes,  there  was  room  below.  I  could  have  put 
it  there  if  I  thought  to  turn  the  page  over. 

Q.  But  you  went  over  to  the  other  page  to  fill 
in  what  blank  was  there,  is  that  correct? 

A.  I  wrote  on  the  other  page  because  that  was 
right  opposite  that  talk  with  Zabriskie  on  that 
subject. 

Mr.  Carr :  Shall  I  go  ahead  with  a  new  subject, 
your  Honor?  [437] 

The  Court:  Perhaps  we  might  take  the  recess 
now. 

Ladies  and  gentlemen  of  the  jury,  you  are  excused 
until  two  o'clock,  when  we  will  resume  the  trial  of 
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the  case.     Please  remember  tlie  admonition  hereto- 
fore given  to  you  by  the  court. 

(A  recess  was  taken  until  two  o'clock  p.m.) 


Afternoon  Session,  Wednesday,  April  2,  1947,  2  p.m. 

GEORGE  B.  BURNHAM 
recalled. 

Redirect  Examination 
(Resumed) 
By  Mr.  Carr : 

Q.  Mr.  Burnham,  in  the  Fraud  Order  case  up 
there  in  Nevada,  the  testimony  has  referred  to  a 
temporary  injunction  that  was  issued,  is  that  cor- 
rect? A.    Yes. 

Mr.  Carr:  We  offer  in  evidence,  if  your  Honor 
please,  the  certified  copy  of  the  temporary  injunc- 
tion. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 4  in  evidence.) 

Mr.  Carr :    I  will  read  this,  if  your  Honor  please : 

' '  In  the  District  Court  of  the  United  States 
For  the  District  of  Nevada 
Burnham  Chemical  Company,  George  B.  Burn- 
ham,  and  V.  E.  Scott,  Plaintiff,  vs.  George 
F.  Smith,  Postmaster  of  the  United  States 
in  charge  of  the  Post  Office  at  Reno, 
Nevada.  ^ 

Temporary  Injunction 
' '  The  above-entitled  matter  having  duly  come 
on  to  be  heard  before  the  above-named  court, 
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on  January  15,  16,  and  17,  1930,  upon  plaintiffs' 
motion  for  a  temporary  [438]  injunction,  plain- 
tiffs appearing  by  their  attorneys,  B.  D.  Town- 
send  and  E.  F.  Lunsford,  and  defendant  ap- 
pearing by  H.  H.  Atkinson,  United  States  At- 
torney ; 

"And  said  matter  having  been  argued  on  be- 
half of  the  parties,  respectively,  and  having 
been  duly  submitted  to  the  court; 

"And  the  court  having  duly  considered  such 
argiunents,  together  with  all  papers,  records, 
and  files  in  such  cause,  including  all  papers 
urged  in  support  of  or  against  such  motion ; 

"And  the  court  being  duly  and  fully  advised 
in  the  premises,  and  due  cause  api)earing  there- 
for; 

"Now,  Therefore: 

"It  Is  Hereby  Ordered,  Adjudged,  And  De- 
creed, that  during  the  pendency  of  this  action, 
or  until  the  further  order  of  this  court,  the  de- 
fendant be,  and  hereby  is,  enjoined  and  re- 
strained from,  in  any  manner,  obeying  or  en- 
forcing that  certain  Post  Office  Fraud  Order 
(or  any  part  thereof),  issued  by  the  Postmaster 
General  of  the  United  States  against  the  'Burn- 
ham  Chemical  Company  and  G.  B.  Burnham, 
President,'  (the  later  being  George  B.  Burn- 
ham,  the  plaintiff  herein),  bearing  date  June 
20,  1925,  addressed  to  the  Postmaster  at  Reno, 
Nevada,   and   being   identified   as   'Order    No. 
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the  borax  at  sucli  a  low  price  as  to  drive  out  com- 
petitors, including  the  Burnham  Chemical  Com- 
pany, which  is  the  owner  of  the  patent  rights  ille- 
gally employed  for  that  purpose.  We  are  advised 
by  our  attorneys  that,  under  these  facts,  the  Ameri- 
can Potash  and  Chemical  Corporation  is  engaged 
in  an  "unfair  method  of  competition",  within  the 
provisions  of  the  Federal  Trade  Commission  Act, 
and  allied  acts, 

4.  There  are  two  obvious  remedies  available 
to  us:  (a)  proceedings  before  the  Federal  Trade 
Commission,  and  (b)  private  suit  by  the  Burnham 
Chemical  Company.  The  former  [423]  will  be  con- 
ducted by  the  government,  and  with  little  or  no  con- 
trol by  the  complainant  or  any  of  the  other  parties 
interested;  and  there  is  danger  that  there  would  be 
considerable  delay,  in  view  of  the  experience  in 
prior  cases  before  the  Federal  Trade  Commission. 
Moreover,  the  Burnham  Chemical  Company  would 
have  no  opportunity  to  enforce  its  patent  rights  in 
any  proceedings  before  the  Federal  Trade  Commis- 
sion. Therefore,  we  are  advised  that  we  will  secure 
quicker  and  more  complete  relief  in  a  private  suit 
by  our  company,  than  by  any  proceeding  before  the 
Federal  Trade  Commission. 

5.  A  victory  by  our  company  will  inure  to  the 
benefit  of  all  parties  engaged  in  the  manufacture 
and  sale  of  borax.  In  fact,  so  far  as  the  immediate 
effects  are  conceriied,  the  other  parties  engaged  in 
the  borax  trade  will  be  benefitted  much  more  than 
ou]-  company,  for  the  reason  that  the  amount  of 
their  trade  is  many  times  greater  than  ours.    More- 
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over,  these  same  parties  are  deeply  interested  in  any 
litigation  of  this  kind  instituted  by  the  Burnham 
Chemical  Company,  for  the  reason  that  such  suit 
appears  to  be  the  only  practical  method  of  stopping 
this  unfair  and  illegal  price-war.  Thus,  there  ap- 
pear to  be  moral  reasons,  although  no  legal  reasons, 
why  those  interested  in  the  borax  trade  should  ex- 
tend to  the  Burnham  Chemical  Company  financial 
backing  in  proportion  to  the  benefits  [424]  which 
it  will  receive,  for  use  in  conducting  any  such  legal 
fight;  and,  in  consideration  thereof,  that  the  Burn- 
ham Chemical  Company  should  assume  such  obliga- 
tions as  would  guarantee  the  realization  of  such 
benefits. 

6.  The  Burnham  Chemical  Company  has  a  very 
limited  financial  backing  and  has  not  yet  partici- 
pated to  any  great  extent  in  the  borax  trade.  The 
others  engaged  in  the  borax  trade  and  particularly 
the  Pacific  Coast  Borax  Company  have  ample  finan- 
cial backing  and  have  participated  and  are  now 
participating  to  a  very  large  extent  in  the  borax 
trade.  At  the  same  time,  the  Pacific  Coast  Borax 
Company  will  share  in  the  benefits  of  any  victory 
which  may  be  won  by  the  Burnham  Chemical  Com- 
pany, a  great  many  times  more  than  the  Burnham 
Chemical  Company  itself,  computed  upon  the  basis 
of  their  present  production  respectively.  The  offi- 
cers of  the  Pacific  Coast  Borax  Company  will  ap- 
preciate this  even  better  than  anyone  else;  but,  in 
view  of  the  present  production  of  the  Pacific  Coast 
Borax  Company,  if  the  present  price-war  should 
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cease,  and  a  normal  price  for  borax  should  be  re- 
smned,  the  benefits  accruing  to  the  Pacific  Coast 
Borax  Company  would  undoubtedly  be  several  mil- 
lion dollars  per  year. 

A  consideration  of  the  foregoing  situation  promp- 
ted my  informal  discussion  of  the  subject  with  you 
last  month.  Further  discussion  with  our  directors 
since  my  return,  [425]  has  developed  the  following 
suggestions  which  are  submitted  for  your  considei'a- 
tion : 

1.  The  Pacific  Coast  Borax  Company  to  pay  to 
Burnham  Chemical  Comjmny  the  sum  of  $50,000.00 
to  be  used  by  it  in  prosecuting  the  litigation  here- 
inafter mentioned. 

2.  The  Burnham  Chemical  Company  to  institute 
appropriate  suit  or  suits  against  the  American 
Potash  and  Chemical  Corporation  to  enforce  its 
patent  rights,  and  enjoin  further  infringement  by 
the  American  Potash  and  Chemical  Corporation, 
and  for  such  other  relief  as  may  be  available  to  the 
Burnham  Chemical  Company;  it  being  understood 
that  all  financial  and  other  direct  benefits  shall  ac- 
crue to  the  Burnham  Chemical  Company. 

The  foregoing  suggestion  is  complete  in  itself. 
However,  it  may  be  subjected  to  the  following  ob- 
jection :  It  may  be  feared  that  even  if  the  Burnham 
Chemical  Company  should  be  successful  in  its  suit 
against  the  American  Potash  and  Chemical  Cor- 
poration, it  might  enter  into  some  fonn  of  a  com- 
promise, which  would  include  the  licensing  of  the 
American  Potash  and  Chemical  Corporation  to  use 
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such  patent  rights,  in  which  event  no  benefits  would 
accrue  to  the  Pacific  Coast  Borax  Company  or 
others  similarly  situated;  on  the  contrary,  the 
American  Potash  and  Chemical  Corporation  would 
be  put  in  a  position  to  maintain  its  prior  conduct 
if  it  so  desired,  as  licensee  [426]  of  such  patents. 
Heretofore  the  Burnham  Chemical  Company  has 
maintained  a  definite  policy  not  to  sell  or  otherwise 
dispose  of  any  of  its  patent  rights.  However,  the 
present  situation  is  of  vital  importance  to  all  of  us, 
and  we  are  willing  to  do  anything  reasonable  to 
bring  about  co-operative  efforts  to  secure  mutual 
relief.  Therefore,  we  submit  to  you  the  following 
further  suggestion: 

1.  The  Burnham  Chemical  Company  to  license 
to  you  (and  no  one  else)  the  use  of  its  borax  process 

'covered  by  U.  S.  Patents  No.  1,328,614,  No.  1,370,- 
278,  No.  1,424,447,  No.  1,476,890,  No.  1,487,046  and 
No.  1,571,002  (being  all  of  our  patents  pertaining 
to  borax)  for  the  sum  of  $100,000.09  per  year  pay- 
able in  advance,  together  with  a  royalty  of  $3.00 
per  ton  on  all  borax  which  you  may  produce  through 
the  use  of  the  processes  covered  by  such  inventions. 

(The  use  of  these  processes  would  be  indis- 
..       pensable  to  you,  in  our  opinion,  if  you  should 
...   .ever  resume  operations  at  Borosolvay.) 

2.  In  the  event  that  we  should  be  successful  in 
our  suit  against  the  American  Potash  and  Chemical 

'Corporation,  or  in  any  other  suit  whereby  we  should 
•definitely  establish  the  validity  of  our  patents,  the 
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Q,  Now,  to  clean  up  this  matter  about  the  mem- 
orandum :  When  you  were  requested  to  look  through 
your  book  at  the  time  of  the  taking  of  your  deposi- 
tion did  you  hunt  for  all  of  these  memos  of  con- 
versation with  Mr.  Zabriskie? 

A.  Yes,  I  had  a  great  many  books,  and  I  hunted 
through  them  [431]  for  all  conversations  with  Za- 
briskie,  but  this  one  was  overlooked. 

Q.  And  the  only  entry  or  reference  to  that  par- 
ticular matter  is  at  the  end  of  the  note,  is  it  not? 

A.    Yes. 

Q.  And  there  is  no  heading  at  the  top  that  it 
was  a  conversation  with  Zabriskie? 

A.  There  was  nothing  to  indicate  at  a  quick 
glance  to  indicate  that  it  was  a  conversation  with 
Zabriskie. 

Q.  And  so,  as  I  understand  it,  it  was  two  or 
three  days  before  this  trial  when  you  were  going 
through  your  books  that  you  happened  to  come  on 
that  situation,  is  that  correct"? 

A.     Yes,  that  is  it. 

Q.  Mr.  Burnham,  did  you  ever  receive — well,  I 
think  you  have  answered  that.  Now,  on  the  stand 
here  the  other  day  you  were  asked  this  question: 

^Q.  Did  the  fact  that  Zabriskie  wouldn't 
help  you,  give  you  an  added  belief  or  suspicion 
that  his  company  was  cooperating  with  the 
American  Potash  &  Chemical  Company  to  cut 
prices  to  drive  you  out  of  business?" 
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Your  answer  was : 

"A.     No,  it  didn't." 
Then  Mr.  Harrison  asked  you  to  refer  to  your 
deposition  in  which  these  questions  were  asked  of 
you  and  you  gave  the  following  answers :  [432] 

"Q.  I  will  ask  you  to  turn  to  the  deposition, 
at  page  105,  if  your  will,  please — page  105,  line 
11,  and  I  will  ask  you  if  you  testified  as  follows : 

Mr.  Carr:     Page  105,  line  11? 

Mr.  Harrison:    Q.      Yes,  have  you  that? 

A.     105,  line  11? 

Q.  Yes.  I  will  ask  you  whether  you  testi- 
fied at  your  deposition  that  was  taken  mthin 
the  last  month  as  follows: 

'Q.  Then  when  Mr.  Zabriskie  refused  to 
advance  the  money  to  assist  you  in  bringing  a 
patent  suit  against  the  American  Potash  & 
Chemical  Company  so  that  you  could  get  the 
price  up,  you  attached  significanoe  to  that,  did 
you?' 

Mr.  Carr:    What  page  and  what  line? 

Mr.  Harrison:    Line  11. 

Mr.  Carr:     Oh,  pardon  me. 

Mr.  Harrison:  I  will  re-read  the  question: 
*Q.  Then,  when  Mr.  Zabriskie  refused  to 
advance  the  money  to  assist  you  in  bringing  a 
patent  suit  against  the  American  Potash  & 
Chemical  Corporation  so  that  you  could  get  the 
price  up,  you  attached  significance  to  that,  did 
you? 
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A.  Well,  I  felt  very  certain  that  the  Amer- 
ican Potash  was'  infringing  our  patents  and  the 
very  fact  that  Zabriskie,  who  wouldn't  cooper- 
ate in  any  way  to  help  us,  and  incidentally 
[433]  helped  himself  for  supporting  our  in- 
fringement suit  against  the  American  Potash 
&  Chemical  Company,  the  very  fact  that  he 
wouldn't  cooperate  gave  me  added  belief  or 
suspicion  that  he  was  cooperating  with  the 
American  Potash  &  Chemical  Company  and 
cooperating  with  them  to  cut  the  price  in  order 
to  drive  us  out  of  business.' 

Q.     Did  you  so  testify  ? 

A.  I  did,  but  I  have  been  thinking  about 
that  since  I  testified  to  that  and  I  have  been 
wondering  a  little  bit." 

Now,  Mr.  Burnliam,  can  you  explain  the  apparent 
inconsistency  of  those  two  answers. 

A.  In  my  deposition  when  I  was  asked  that  I 
was  thinking  of  the  period  of  time  shortly  follow- 
ing the  letter  we  wrote  on  January  15.  For  two 
and  a  half  months  there  we  hadn't  heard  from  Za- 
briskie, and  I  was  a  little  provoked  and  a  little  bit 
suspicious  that  maybe  he  was  cooperating  with  the 
American  Potash  and  Chemical  Company,  but  when 
that  similar  question  was  asked  me  here  on  the 
stand  the  other  day  I  was  thinking  of  that  period 
of  time  after  my  talk  with  Zabriskie  on  March  27, 
1929,  and  my  talk  with  Zabriskie  also  on  May  17, 
1929,  and  this  picture  existed  then  in  that  earlier 
period  of  time. 
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Q.  So  that  in  the  period  of  time  you  referred  to 
in  your  deposition,  that  was  immediately  after,  or 
shortly  after  you  had  written  this  letter  to  Pacific 
Coast  Borax  Company,  is  that  correct? 

A.     Yes.  [434] 

Q,  And  l^efore  you  had  your  conversation  with 
Mr.  Zabriskie  which  you  just  mentioned,  and  as  to 
which  you  read  a  memorandum  from  your  book. 

A.  Yes.  When  I  was  on  the  witness  stand  I 
was  thinking  of  that  period  of  time  just  after  I 
had  that  other  conversation  with  Mr.  Zabriskie  in 
March  of  1929. 

The  Court:  Mr.  Carr,  I  will  interrupt  the  pro- 
ceedings for  a  moment.  I  want  to  take  the  report 
of  the  grand  juiy. 

Mr.  Carr :    Certainly,  your  Honor. 
(Recess.) 

Mr.  Carr:    Shall  I  proceed? 

The  Court :    Yes. 

Q.  (By  Mr.  Carr)  :  Mr.  Burnham,  after  your 
conversation  with  Mr.  Zabriskie  in  March,  were  any 
suspicions  you  might  have  had  as  to  the  good  faith 
of  the  Pacific  Coast  Borax  Company  then  allayed  ? 

Mr.  Harrison :  I  object  to  that  question,  if  your 
Honor  please 

The  Court:     I  did  not  hear  the  question.     Will 
you  read  that,  please  ? 
(Question  read.) 

Mr.  Harrison:     I  object  to  that;  it  is  leading. 
The  Court:    Yes,  it  is  leading.    You  can  ask  him 
what  happened. 
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3006';  and  from  in  any  manner  refusing  or 
failing  to  deliver  properly  all  letters  and  other 
[439]  mail  matter  (and  each  and  every  part 
thereof)  addressed  to  the  Burnham  Chemical 
Company  and  'G.  B.  Burnham,  President'  and 
George  B.  Burnham,  plaintiff  herein  (and  be- 
ing the  'G.  B.  Burnham,  President'  mentioned 
in  such  fraud  order)  or  failing  to  pay  each  and 
all  postal  money  orders  in  terms  payable  to  the 
Burnham  Chemical  Company,  or  to  'G.  B. 
Burnham,  President,'  or  to  George  B.  Burn- 
ham, plaintiff  herein,  (and  being  the  'G.  B. 
Burnham,  President'  mentioned  in  such  fraud 
order)  ;  and  from,  in  any  manner,  denying  or 
interfering  with  the  full  enjoyment  by  the 
Burnham  Chemical  Company  and  'G.  B.  Burn- 
ham, President,'  and  George  B.  Burnham, 
Plaintiff  herein,  (and  being  the  'G.  B.  Burn- 
ham, President'  mentioned  in  such  fraud 
order),  and  each  of  them,  of  each  and  all  gen- 
eral postal  rights  and  privileges  provided  by 
the  General  Postal  Laws  of  the  United  States. 
Dated:  Carson  City,  Nevada,  February  3, 
1930. 

/s/  FRANK  H.  NORCROSS, 
District  Judge." 

Q.  (By  Mr.  Carr)  :  Now,  Mr.  Burnham,  how 
long  did  that  temporary  restraining  order  remain 
in  force  and  effect? 

A.  It  remained  in  force  and  effect  until  1935. 
We  continued  to  get  our  mail. 
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Q.     Then  what  happened,  if  anything? 

A,  Then  the  case  was  dismissed  by  the  court  for 
lack  of  prosecution  on  our  part  because  we  had 
planned  to  make  the  temporary  [440]  injunction 
permanent,  but  because  of  the  sickness  of  Mr.  Town- 
send  that  was  never  accomplished,  and  therefore, 
for  la*ck  of  prosecution  on  our  part,  the  case  was 
dismissed  by  the  court. 

Q.  Did  you  have  any  notice  of  such  intention  to 
dismiss  that  case'?  A.     No,  I  did  not. 

Mr.  Harrison:  I  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant,  and  immaterial,  if  the 
Court  please. 

Mr.  Carr:  It  is  the  history  of  the  case.  It  is 
proper.    It  is  a  history  of  the  whole  situation. 

Mr.  Harrison:  It  does  not  bear  on  the  issue  of 
knowledge. 

The  Court:  I  don't  see  what  notice  has  to  do 
with  it.    I  will  sustain  the  objection. 

Mr.  Carr :  It  shows  they  did  not  voluntarily  con- 
sent to  it.  Afterwards  the  Postoffice  order  was  re- 
instated, and  we  want  to  show  the  time  that  elapsed 
between  the  two. 

Mr.  Harrison:  The  testimony  already  shows  it 
was  dismissed  for  lack  of  prosecution. 

The  Court:    Yes. 

Q.  (By  Mr.  Carr) :  I  believe  the  fraud  order 
was  thereafter  reinstated,  was  it  not? 

A.     Not  until  two  years  later. 

Q.     Your  answer  is* 'Yes  "to  that? 

A.     Yes.  [441] 
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Q.     When  was  it  reinstated? 

A.  Two  years  later,  in  September,  1937.  We 
continued  to  get  our  mail  just  the  same. 

Q.  You  continued  to  get  your  mail  just  the  same 
after  the  order  was  reinstated? 

A,  Mo,  after  the  case  was  dismissed  we  con- 
tinued to  get  our  mail  just  the  same, 

Q.     And  the  fraud  order  was  reinstated? 

A.     Yes. 

Q.  Was  there  any  hearing  in  the  Post  Office  De- 
partment before  the  reinstatement  of  that  order? 

A.     No. 

Mr.  Harrison:  That  is  objected  to  as  incompe- 
tent, immaterial  and  irrelevant.  I  did  not  have 
an  opportunity  to  object  before  the  answer  went  in. 

Mr.  Carr:  Then  I  stipulate  the  answer  may  go 
out  for  the  purpose  of  your  objection  going  in,  Mr. 
Harrison.  Now,  your  Honor,  that  is  a  history  to 
show  without  any  knowledge  or  consent  on  their 
part  this  order,  without  any  notice  to  them,  without 
giving  them  a  chance 

The  Court:  We  have  enough  to  do  in  deciding 
the  issue  at  hand  \vithout  deciding  whether  or  not 
the  Post  Office  Fraud  Order  was  a  proper  order  or 
not. 

Mr.  Carr:     Very  well,  your  Honor. 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Carr)  :  There  has  been  some  testi- 
mony, Mr.  Burnham,  [442]  as  to  the  resolution  in- 
troduced by  Senator  Pittman  in  the  Senate,  is  that 
correct  ?  A.    Yes. 
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Q.     Have  you  a  copy  of  that  resohition  % 

A.    Yes. 

Q.  Will  you  produce  it,  please?  While  you  are 
producing  it,  let  me  ask  you,  how  did  you  get  that? 
How  did  you  receive  that? 

A.  I  received  it  from  either  Senator  Pittman  or 
his  secretary;  I  don't  remember  exactly  which  one. 

Q.     And  when,  do  you  remember? 

A.     In  1936. 

Q.     Do  you  remember  what  month? 

A.     It  was  in  the  summer  of  1936,  I  believe. 

Mr.  Carr:  We  have,  may  it  please  your  Honor, 
this  resolution,  and  after  counsel  has  had  an  oppor- 
tunity to  read  it  and  enjoy  it,  we  will  read  it. 

Mr.  Harrison:  If  your  Honor  please,  we  object 
to  this  as  being  immaterial  and  irrelevant  and  in- 
competent, and  no  foundation  laid. 

Mr.  Carr:  It  has  already  been  referred  to  in  the 
cross-examination.     You  brought  that  out. 

The  Court:  Of  course,  I  don't  know  what  the 
relevancy  of  it  is.  That  would  be  saying  if  a  man 
visited  this  witness  the  day  after  Thanksgiving  that 
you  would  have  to  enter  the  [443]  Thanksgiving 
Proclamation.  It  may  be  that  this  is  relevant,  I 
don't  know.  But  I  must  confess  after  reading  it 
that  I  don't  know  what  the  relevancy  of  it  is. 

Mr.  Carr:  It  attempts  to  bear  out  the  plaintiff's 
testimony  previously  given  that  he  knew  nothing 
of  these  alleged  conspiracies  or  these  acts  of  these 
defendants,  I  mean,  as  to  constitute  the  conspiracy, 
and  he  was  still  endeavoring  to  get  help  from  the 
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Government  as  to  the  aseertaimnent  of  the  answer 
as  to  whether  or  not  these  defendants  were  violating 
the  Antitrust  Laws. 

The  Court :  The  fact  that  a  Senator  of  the  United 
States  introduced  a  resolution  in  Congress  in  1936 
reciting  the  conditions  in  the  borax  industry  and 
providing  for  the  appointment  of  a  committee  to 
investigate  them  in  1936  would  bear  how  on  the 
relationship  of  the  plaintiff  in  this  case"? 

Mr.  Carr:  That  goes  to  substantiate  his  testi- 
mony that  he  knew  nothing  about  any  such  con- 
spiracy in  existence  and  that  the  letters  back  and 
forth  between  him  and  Senator  Pittman  show  that 
Mr.  Burnham  was  submitted  to  the  Government  all 
of  the  facts  of  his  situation  as  he  knew  them  to  be. 

The  Court:  I  don't  want  to  suggest  to  you,  Mr. 
Carr,  how  you  should  try  your  case,  but  if  you 
insist  on  urging  this  resolution,  that  it  be  intro- 
duced in  evidence,  I  will  overrule  the  defendants' 
objection,  but  how  it  serves  your  cause  beneficially 
I  cannot  possibly  see.  If  you  say  that  the  plaintiff 
[444]  is  the  one  who  urged  that  this  resolution  be 
presented  in  the  Senate  of  the  United  States,  how 
it  serves  your  cause  I  don't  know,  but  I  am  not 
going  to  stop  you  from  putting  in  anything  you 
want. 

Mr.  Carr:  It  goes  to  the  intent  of  the  plaintiff 
and  his  endeavor  to  prove  the  facts. 

The  Court:  It  would  certainly  be  more  affirma- 
tive proof  of  knowledge  than  absence  of  knowledge. 
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Mr.  Carr:  He  is  trying  to  find  out  the  facts  and 
why  he  didn't  know  them  in  his  letter 

The  Court :  If  you  insist  on  this  resolution  going 
in  in  spite  of  what  the  court  has  said  I  will  admit  it. 

Mr.  Carr:  Thank  you,  your  Honor;  and  without 
intending  to  be  buUheaded,  frankly,  I  think  it  would 
fit  into  our  theory. 

Mr.  Harrison:  Is  it  your  claim  that  this  witness 
instigated  this  resolution? 

Mr.  Carr:  No,  he  is  not  a  Congressman,  but  in 
his  letter  to  the  Department  of  Justice 

The  Court:  As  I  remember  his  letters  did  indi- 
cate he  was  urging  a  resolution  be  made. 

Mr.  Carr:    Yes. 

The  Court :  Now,  you  want  to  introduce  the  reso- 
lution authorizing  the  investigation? 

Mr.  Carr:  Yes,  but  we  don't  contend  that  Mr. 
Burnham  brought  that  about.  We  don't  know.  His 
inquiries  may  have  [445]  helped,  but  we  cannot  say 
he  was  actually  the  one  who  persuaded  Senator 
Pittman  to  introduce  that  resolution. 

The  Court :    Very  well. 

(The  resolution  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  5.) 

The  Court:  Do  you  wish  to  read  the  whole  reso- 
lution, or  can  you  not  state  the  substance  of  it  to 
the  jury? 

Mr.  Carr :  Yes,  that  is  simply  a  resolution  intro- 
duced, ladies  and  gentlemen,  by  whi^h  a  committee 
was  appointed  to  investigate,  and  I  will  read  the 
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last  portion  of  it.    There  is  a  long  preamble  to  the 
resolution.     (Addressing  Mr.  Harrison)  :    You  can 
read  over  ray  shoulder. 

Mr.  Harrison:     Yes,  and  that  will  save  a  little 
time. 

Mr.  Carr     (Reading)  : 

**  Whereas  dependence  on  foreign  sources  for 
an  adequate  supply  of  potash  was  brought  for- 
cibly to  our  attention  when,  in  May,  1910,  a 
potash  law  was  enacted  in  Germany  which  re- 
quired the  American  consumer  to  pay  $32.98 — " 
and  so  forth,  and 

''Whereas  since  1910  the  Congress  has  ap- 
propriated in  excess  of  $3,000,000  to  find  and 
develop  domestic  sources  of  potash  and  methods 
for  the  extraction  and  use  thereof;  and: 

"Whereas  two  domestic  sources  have  been 
developed,  namely,  the  brines  of  Searles  Lake, 
San  Bernardino  County,  [446]  California,  and 
the  deep  mines  near  Carlsbad — "  and  so  forth, 
and: 

"Whereas  notwithstanding  the  withdrawal  of 
the  Searles  Lake  area  in  1913,  and  the  establish- 
ment of  a  leasing  policy  thereon  by  the  Potash 
Act  of  1917,  a  foreign-owned  company  re- 
ceived patents  in  1918,  1919j  and  1920  covering 
placer  claims;^-"  and  so  forth,  and: 

"Whereas,  following  development  of  addi- 
tional sources  of  potash  in  Spain — "  and  so 
forth,  and: 


742  Burnham  Chemical  Company 

(Testimony  of  George  B.  Burnham.) 

"Whereas  it  appears  imperative  to  adopt 
some  wise  policy  of  conservation  of  natural 
mineral  resources  to  minimize  over-production 
and  attendant  waste — "  and  so  forth, 

"Therefore  Be  It 

"Resolved,  That  the  Committee  on  Public 
Lands  and  Surveys  be,  and  it  is  hereby,  author- 
ized and  directed  to  institute  and  conduct  a 
thorough  investigation  of  all  phases  of  the  sub- 
ject-matter hereof. 

"For  the  purposes  of  this  resolution  the  said 
committee,  or  any  subcommittee  thereof,  is  au- 
thorized to  hold  hearings ;  to  sit  and  act  at  such 
times  and  places  during  the  sessions  and  re- 
cesses of  the  Congress  until  the  final  report  is 
submitted;  to  require  by  subpena  or  otherwise 
the  attendance  of  such  witnesses,  and  the  pro- 
duction of  such  books,  papers  and  documents ; 
to  adminster  such  oaths;  to  [447]  take  such 
testimony;  and  to  make  such  expenditures  as 
it  deems  advisable." 

And  then: 

"The   Committee   shall   report   at   the   next 
Session  of  Congress  the  results  of  its  investiga- 
tion, together  with  its  recommendations,  if  any, 
for  necessary  legislation." 
Q.     NoW'  Mr.  Burnliam,  that  was  introduced  in 
April,  1936?  A.     Yes. 

;  Q.  And  you  had,  did  you  not,  communications 
from  Senator  Pittman  in  reference  to  the  investiga- 
tion they  were  making?  A.     Yes. 
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Q.  Over  what  period  of  years  did  those  investi- 
gations exist  or  continue? 

A,     About  four  years. 

Q.     Senator  Pittman  finally  died  in  what  year? 

A.  Senator  Pittman  finally  died  in  November 
of  1940. 

Q.  Had  the  investigation  been  concluded  at  that 
time  ?  A.     No,  it  had  not. 

Q.  Do  you  know  what  became  of  the  investiga- 
tion? 

Mr.  Harrison:    I  object  to  that  as  immaterial. 

Mr.  Carr:    All  right,  we  withdraw  that  question. 

Did  you  read  that  letter  to  Senator  Pittman,  Mr. 
Harrison  ? 

Mr.  Harrison :    I  read  parts  of  it,  Mr.  Carr. 

Mr.  Carr:  May  I  see  Defendants'  Exhibit  T? 
I  will  try,  [448]  ladies  and  gentlemen  of  the  jury, 
not  to  burden  you  with  this  if  I  find  it  only  con- 
tains a  brief  statement. 

The  Court:  This  is  the  reply  of  Mr.  Burnham 
to  Senator  Pittman 's  letter? 

Mr.  Carr:  Yes,  request,  your  Honor.  May  I 
look  at  this  a  moment  to  see?  Maybe  I  can  avoid 
some  of  this  that  has  been  read. 

Q.  Briefly,  Senator  Pittman  asked  you  to  write 
a  full  statement  of  the  situation  concerning  the 
Burnham  Chemical  Company,  did  he? 

A.    Yes. 

Q.  And  you  did  that  in  your  letter  of  October 
20,  1936?  A.    Yes. 
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Q.  In  that  letter  you  practically  set  forth  for  all 
purposes  here  today  the  same  contents  that  were  in 
the  letter  that  you  wi'ote  to  the  Secretary  of  the 
Interior  ? 

A.  Very  much  the  same.  It  was  the  history  of 
the  Burnham  Chemical  Company. 

Q.  Now,  was  there  anything  definitely  done,  do 
you  know,  under  that  to  carry  on  such  investiga- 
tion under  that  resolution? 

Mr.  Harrison:  Objected  to  on  the  ground  it  is 
wholly  immaterial  what  the  committee  did. 

Q.  (By  Mr.  Carr)  :  Do  you  know,  Mr.  Burn- 
ham, how  far  the  investigation  under  that  particular 
resolution  had  proceeded  at  the  time  of  Senator 
Pittman's  death?  [449] 

Mr.  Harrison :    That  is  objected  to  as  immaterial. 

The  Court:  I  think  that  calls  for  the  opinion  of 
the  witness,  too. 

Mr.  Carr:  But  the  letter  will  be  in  for  all  pur- 
poses, will  it  not? 

Mr.  Harrison :  The  letter  has  been  introduced  in 
evidence. 

Q.  (By  Mr.  Carr)  :  Mr.  Burnham,  have  you  a 
copy  of  the  letter  to  the  Stockholders,  of  September 
24,  1935?  A.    Yes. 

Q.     May  I  see  that,  please?  A.     Yes. 

Q.  Now,  you  handed  me,  Mr.  Burnham,  a  letter 
directed  to  the  stockholders  of  the  Burnham  Chem- 
ical Company,  one  of  those  printed  letters  dated 
September  24,  1935,  is  that  correct?  A.     Yes. 

Q.     And  with  a  facsimile  of  your  signature? 

A.     That  is  right. 
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Mr.  Harrison:  We  object  to  it,  if  your  Honor 
please.  This  is  offered,  Mr.  Carr  tells  me,  for  the 
purpose  of  a  particular  statement  here,  and  to  that 
statement  we  object  on  the  ground  it  is  self-serving 
and  not  admissible. 

The  Court:    Is  it  marked? 

Mr.  Carr:  Yes,  your  Honor,  and  it  is  simply  in 
substantiation  of  his  testimony  as  to  his  belief  after 
his  conversaton  with  Mr.  Zabriskie. 

Mr.  Harrison:  We  respectfully  submit  that  a 
belief  cannot  be  proved,  if  your  Honor  please,  by  a 
statement  to  a  third  person  at  the  time.  The  ulti- 
mate question  is  what  he  knew  and  what  he  told  us. 

Mr.  Carr:  That  is  exactly  what  he  believed. 
That  is  exactly  what  this  does.  It  shows  what  he 
believed  in  1936. 

Mr.  Harrison:  We  submit  his  statement  to  a 
third  person  as  to  what  he  believed  at  that  time  is 
not  a  competent  proof  of  his  belief. 

The  Court:  I  think  the  rule  is  very  clear,  Mr. 
Carr,  that  counsel  can  on  cross-examination,  bring 
out  any  statement  [450]  that  a  party  may  have 
made,  but  the  party  on  whom  rests  the  burden  of 
going  forward  cannot  produce  self-serving  declara- 
tions to  prove  his  case. 

Mr.  Carr :  That  is  true  as  a  general  rule,  but  this 
was  written  long  prior  to  this  litigation,  and  was 
written  some  years  .after. 

The  Court:  If  you  wanted  to  use  it  perhaps  as 
a  memorandum  to  refresh  the  witness'  recollection 
as  to  something  he  did  at  the  time,  I  do  not  know 
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whether  that  would  be  possible  to  cover  it;  but  the 
statement  itself  is  not  admissible  and  I  would  have 
to  sustain  an  objection  to  it  on  that  ground. 

Q.  (By  Mr.  Carr) :  Mr.  Burnham,  along  about 
September  24,  1935,  did  you  make  any  statement  to 
your  stockholders  about  the  reasons  for  the  drastic 
price  cuts  in  borax? 

Mr.  Harrison:  That  is  objected  to  as  immaterial 
and  calling  for  hearsay  testimony. 

Mr,  Carr:  No,  that  is  not  hearsay;  that  is  a 
direct  statement  along  his  Honor's  suggestion. 

The  Court:  All  I  said,  Mr.  Carr,  was  it  may  be 
that  some  document  that  the  witness  himself  made 
up  might  refresh  his  recollection  as  to  something 
that  he  did  at  the  time. 

Mr.  Carr:     I  won't  even  refer  to  this  document. 

Q.  Mr.  Burnham,  how  long,  may  I  ask,  did  you 
continue  to  believe  the  statements  made  to  you  by 
Mr.  Zabriskie  and  Mr.  Emlaw  as  to  the  reason  of 
the  price  cut  in  1928?  [451] 

Mr.  Harrison:  That  is  objected  to  on  the  ground 
it  has  already  been  covered  on  direct. 

Mr.  Carr:    No,  excuse  me,  on  direct,  no. 

Mr.  Harrison:    That  precise  question. 

Mr.  Carr :  Oh,  no,  we  never  went  into  those  price 
cuts  on  direct.  You  brought  it  out  on  cross-exam- 
ination. 

The  Court:  He  said  in  his  direct  examination 
that  during  the  entire  period  specified  in  the  order 
covering  the  special  issue  in  this  case  he  had  no 
knowledge  or  reason  to  believe  his  business  had 
been  damaged. 
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Mr.  Harrison :  Also  I  think  he  testified  on  direct 
in  answer  to  Mr.  Carr's  question  that  he  believed 
the  statements  of  these  gentlemen  all  through  the 
period. 

Mr.  Carr :  I  asked  him  how  long  did  he  continue 
to  believe  them. 

The  Court:  If  the  objection  is  merely  on  the 
ground  that  he  has  answered  it  once  before,  in  order 
that  there  may  be  no  question  about  it,  I  will  over- 
rule the  objection. 

The  Witness:  A.  I  believed  it  until  September, 
1944,  when  the 

Mr.  Harrison:  Never  mind,  if  you  will  excuse 
me,  if  your  Honor  please. 

The  Court:  Yes,  I  think  that  is  the  same  state- 
ment the  witness  made  before.  The  same  objection 
was  made  then. 

Q.  (By  Mr,  Carr) :  Now,  Mr.  Burnham,  I  am 
going  to  read  you  [452]  some  portions  of  your  com- 
plaint on  file  herein,  beginning  at  Page  25,  Line  25, 
headed,  ''The  1929  Agreement". 

Mr.  Harrison:  If  your  Honor  please,  we  object 
to  reading  the  complaint  now  on  the  same  ground 
on  which  we  objected  to  it  at  the  opening  of  the 
trial.  This  allegation  to  which  Counsel  now  refere 
goes  to  the  merits  of  the  case  and  not  to  the  knowl- 
edge of  the  plaintiff. 

Mr.  Carr :  Why,  yes,  it  goes  to  the  merits  of  the 
case  exactly,  and  that  is  the  basis  on  which  this 
complaint  is  brought.  The  complaint  is  not  brought, 
if  it  please  your  Honor,  for  conspiracies  involving 


748  Burnham  Chemical  Company 

(Testimony  of  George  B.  Burnham.) 
the  overt  acts;  all  the  testimony  we  have  had  to 
date  has  been  invohdng  conspiracies  around  the 
overt  acts.  Now,  there  has  been  no  testimony  what- 
soever mth  respect  to  the  basic  conspiracy  on  which 
this  action  is  filed  and  commenced.  There  is  noth- 
ing in  the  complaint  as  to  anything  involving  the 
overt  acts  testified  to  this  morning  except  pre- 
viously  

The  Court:  I  am  very  much  in  the  dark  as  to 
what  sort  of  question  you  are  going  to  put  to  the 
witness.  It  is  very  difficult  for  me  to  rule  on  a 
question  when  I  do  not  know  what  you  are  going 
to  ask. 

Mr.  Carr:  Independent  of  that,  your  Honor,  we 
have  a  right  to  read  the  portions  of  the  complaint 
on  file  herein,  we  submit. 

The  Court :  That  is  not  pai't  of  the  interrogation 
of  the  [453]  witness,  unless  you  are  going  to  ask 
him  some  questions. 

Mr.  Carr:  I  am  going  to  ask  him  question  on 
that. 

The  Court:  What  is  the  question  you  are  going 
to  ask? 

Mr.  Carr :  I  am  going  to  ask  him,  When  did  he 
first  discover  or  know  about  that  1929  agreement. 
That  is  the  basis  of  our  action  here. 

The  Court :    You  mean  you  want  to  ask  the  wit- 
ness when  he  first  discovered  that  there  was  a  con- 
spiracy between  the  defendants  which  resulted  in 
injury  to  his  business? 
■  •Mr.  Carr:    Yes. 
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The  Court :  You  have  already  asked  him  that  and 
he  said  he  did  not  discover  it  until  1944. 

Mr.  Carr:  No,  your  Honor,  I  want  to  ask  him 
specifically  all  of  the  questions  I  asked  him  before. 
These  were  the  questions,  and  they  were  right  along 
the  line  of  your  Honor's  pre-trial  order  and  did  not 
involve  this  situation.  The  questions  that  I  asked 
Mr.  Burnham 

The  Court:  No,  I  am  not  talking  about  what  is 
in  the  transcript.  I  am  talking  about  the  question 
you  asked  him  a  moment  or  two  ago,  and  he  an- 
swered the  first  time  he  had  any  knowledge  of  this 
conspiracy  was  in  September,  1944. 

Mr.  Carr:  No,  I  asked  him  for  how  long  did  he 
continue  to  believe  Zabriskie. 

The  Court:    Oh,  I  see. 

Mr.  Harrison:  He  also  testified  on  direct  as  to 
when  he  [454]  first  learned  about  the  alleged  con- 
spiracy. 

The  Court:  Why  don't  you  ask  him,  if  there  is 
any  doubt  about  it,  Mr.  Carr,  without  reading  the 
allegations  of  the  complaint,  when  he  first  obtained 
any  knowledge  of  the  conspiracy  which  he  charges 
in  the  complaint  here*?  That  covers  what  you  want 
without  reading  the  complaint. 

Mr.  Carr :  I  would  like,  your  Honor,  to  read  the 
complaint,  the  conspiracy  charged  in  the  complaint, 
because  that  is  the  basis  of  our  action,  not  these 
overt  acts  to  which  all  of  the  testimony  has  tended. 

The  Court :  Would  you  permit  me  to  ask  a  ques- 
tion and  see  if  it  will  cover  what  you  have  in  mind? 

Mr.  Carr:    Yes. 
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The  Court:  I  understand  that  you  have  charged 
in  the  complaint  in  this  case  that  the  defendants  in 
1929  entered  into  a  conspiracy  and  that  the  result 
of  that  was  the  plaintiff  was  driven  out  of  business. 
Now,  what  you  want  to  know  of  this  witness  is  when 
did  this  witness  first  discover  the  existence  of  such 
a  conspiracy,  is  that  right? 

Mr.  Carr :    Yes,  your  Honor. 

The  Court:  All  right,  I  will  ask  him  that  ques- 
tion.   Do  you  wish  to  object  to  that? 

Mr.  Harrison:  Only  to  this  extent,  your  Honor, 
that  I  suggest  that  the  complaint  also  alleges  a  con- 
spiracy in  1925  with  respect  to  the  Post  Office  fraud 
order  and  in  1928  with  [455]  respect  to  the  price 
cut. 

Mr.  Carr:    No,  your  Honor. 

The  Court :  I  will  put  the  question  this  way  and 
then  either  counsel  may  object  to  it : 

Q.  When  did  you  first  obtain  knowledge  of  any 
of  the  conspiracies  that  you  have  alleged  in  the 
complaint  1 

Mr.  Carr:  No,  that  is  different,  your  Honor,  be- 
cause there  are  different  conspiracies.  I  want  to 
confine  his  testimony  at  this  time.  Counsel  can 
bring  out  on  cross,  if  he  wants  to,  that  matter. 

The  Court:  All  right.  I  will  reframe  the  ques- 
tion again: 

Q.  Wlien  did  you  first  obtain  any  knowledge  of 
the  so-called  1929  conspiracy  which  you  have  de- 
scribed in  detail  in  your  complaint? 

Does  that  cover  what  you  have  in  mind? 
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Mr.  Carr:     Yes,  your  Honor. 

The  Court:    Do  you  wish  to  object  to  that? 

Mr.  Harrison :    No,  your  Honor. 

The  Witness :    A.    In  the  fall  of  1944. 

Q.  (By  Mr.  Carr) :  And  how  did  you  discover 
it  then?  A.    When  I  read 

Mr.  Harrison:    What  is  that? 

Mr.  Carr:    Q.      How  did  you  discover  that ? 

Mr.  Harrison:  I  object  to  that  as  being  imma- 
terial, if  the  Court  please.  The  question  is  his 
knowledge  and  belief  [456]  from  1929  to  1939. 

Mr.  Carr:  No,  your  Honor.  It  deals  with  how 
he  happened  to  discover  it,  and  that  is  pertinent: 
how  he  happened  to  discover  it. 

The  Court:  I  will  hold  that  that  is  incompetent, 
irrelevant  and  immaterial.  I  think  I  have  made  a 
previous  ruling  on  that  before. 

Mr.  Carr:  I  ask  permission  to  read  these  para- 
graphs on  the  1929  agreement.  The  Jury  has  no 
knowledge  of  what  they  are,  and  yet  the  complaint 
sets  them  forth  in  full,  and  we  believe,  as  we  have 
contended  all  through,  that  the  failure  of  the  de- 
fendants to  answer  these  portions  of  our  complaint 
constitutes  an  admission  for  purposes  of  this  pro- 
ceeding, may  it  please  your  Honor,  of  the  allega- 
tions therein  existing. 

The  Court:  I  hold  that  that  is  immaterial,  Mr. 
Carr.  It  could  be  the  most  dastardly  conspiracy 
that  human  ingenuity  could  devise  and  it  still  won't 
change  the  question  here  to  be  determined,  and  that 
is  whether  the  plaintiff  had  knowledge  of  it.     It 
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doesn't  make  any  difference  whether  it  is  just  a 
mild  conspiracy  or  a  ]3ad  one  or  trie  VN-orst  one  wo 
ever  heard  of.  It  won't  make  a  bit  of  difference  if 
you  read  it  to  the  Jury,  because  how  bad  the  con- 
spiracy was  does  not  affect  the  question  of  whether 
the  plaintiff  had  knowledge;  so  I  do  not  see  how 
that  helps  us.    I  will  adhere  to  my  previous  ruling. 

Mr.  Carr:  So  that  our  record  may  be  clear,  we 
ask  now,  if  it  please  your  Honor,  for  permission  to 
read  to  the  Jury  Paragi-aphs  62,  63,  64,  65,  66,  67 
and  68  of  the  complaint. 

Mr.  Harrison:  To  which  we  object,  if  your 
Honor  please. 

The  Court:  I  will  say  to  you  that  if  we  had  on 
the  witness  stand  someone  who  did  not  know  the 
contents  or  the  nature  of  the  conspiracy  that  was 
charged,  so  that  you  would  have  to  identify  it  with 
greater  particularity,  there  might  be  some  reason 
for  taking  up  the  time  of  the  Jury  and  the  Court 
in  propounding  such  a  long  question,  but  the  man 
who  signed  the  complaint  is  on  the  witness  stand. 
He  is  fully  acquainted,  as  is  evident  from  his  testi- 
mony, with  ever}i:hing  that  is  involved  in  this  case 
and  therefore  it  is  unnecessary  to  go  to  that  length 
in  framing  the  question.  I  will  sustain  the  objec- 
tion. 

Mr.  Carr:  I  want  to  be  sure  I  get  in  all  those 
paragraphs  we  would  offer  here. 

Q.  Mr.  Burnham,  have  you  in  mind  the  allega- 
tions of  those  paragraphs  to  which  I  have  just  re- 
ferred? A.     Yes. 
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Q.  Would  3'ou  like  to  read  yourself  those  allega- 
tions before  you  reply  further  without  my  reading 
them  to  the  Jury,  to  refresh  your  memory? 

A.    Yes. 

Mi\  Carr:     May  I  then [458] 

Mr.  Harrison:  I  submit,  if  the  Court  please, 
there  is  no  question  before  the  Jury. 

Mr.  Carr:  I  am  asking  him,  in  view  of  the 
Court's  refusal  to  allow  us  to  read  these  paragraphs 
from  our  own  complaint,  which  is  the  basis  and 
which  forms  the  basis  of  our  cause  of  action  here, 
and  I  number  them  as  I  go  through,  I  ask  the  wit- 
ness, in  order  to  be  absolutely  fair  with  the  Court 
and  Jury,  when  he  answers  that  he  have  actually  in 
mind  the  allegations  of  the  complaint. 

The  Court:  The  witness  has  not  expressed  any 
doubt  that  he  understood  when  he  answered  the 
Court's  question  what  the  allegations  of  the  com- 
plaint were.  Mr.  Burnham  understands  it.  I  do 
not  think  he  would  answer  the  question  unless 
he  did. 

Mr,  Carr:     He  knows  generally. 

Q.  Mr.  Burnham,  would  you  like  to  read  those 
allegations  of  the  complaint  before  you  answer  ? 

Mr.  Harrison:  I  object  to  that,  if  the  Court 
please.  Whether  he  would  like  to  or  not  is  not 
proper.    There  is  no  question  before  him. 

Q.  (By  Mr.  Carr)  :  Do  you  recall  all  those  al- 
legations within  those  paragraphs  to  which  I  have 
referred"? 

A.     Oh,  in  a  general  way,  the  main  one. 
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Q.     What  do  you  consider  the  main  one  ? 

A.     That  was  the  conspiracy [459] 

Mr.  Harrison:    I  object  to  that. 

Mr.  Carr:    Wait  a  minute. 

Mr.  Harrison:  It  would  be  a  question  for  the 
Court  as  to  what  the  main  one  is  and  not  the  witness. 

The  Court:    I  sustain  the  objection. 

Mr.  Carr:  I  thought,  your  Honor,  with  all  due 
respect,  that  we  at  all  times,  the  plaintiff  at  all 
times  had  the  right  to  read  to  the  Jui-y  and  to  the 
Court  the  allegations  of  his  own  complaint  on  which 
his  action  is  based. 

The  Court :  That  might  be  true  in  a  trial  on  the 
merits. 

]\Ir.  Carr:  This  is  the  same  as  a  trial  on  the 
merits  so  far  as  the  statute  is  concerned.  It  is  a 
trial  on  the  statute,  and  that  is  exactly  the  same  as 
a  trial  on  the  merits,  confined  to  that  question. 

The  Court:  The  Court  will  adhere  to  the  ruling 
heretofore  made. 

Mr.  Carr:  Will  you  read  the  Court's  question 
and  the  answer  of  the  witness  ? 

(The  reporter  read  as  follows:) 

"Q.  When  did  you  first  obtain  any  knowl- 
edge of  the  so-called  1929  conspiracy  which  you 
have  described  in  detail  in  your  complaint?" 

A.     In  the  fall  of  1929. 
Q.     (By  Mr.  Carr)  :     1929  ? 
A.     1944,  excuse  me.    I  was  thinking  of  ihe  1929 
agreement.  [460] 
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Mr.  Carr:  Mr.  Reporter,  what  was  the  previous 
answer  of  the  witness? 

(The  reporter  reading) : 
"In  the  fall  of  1944." 

Q.  (By  Mr.  Carr):  Let  me  ask  you  this:  At 
any  time  prior  to  the  fall  of  1944,  did  you  believe 
that  such  a  conspiracy  as  alleged  in  your  complaint, 
known  as  the  1929  conspiracy,  existed? 

A.     No. 

Mr.  Harrison:  Just  a  moment,  if  the  Court 
please,  Mr.  Carr.  If  your  Honor  please,  there  is 
another  objection  to  the  1929  conspiracy  and  I 
would  like  to  state  it  for  the  benefit  of  the  record. 
The  1929  conspiracy  alleged  in  the  complaint  had 
nothing  to  do  with  the  damage  done  to  the  plaintiff 
in  1928  and  1925.  The  damage  alleged  in  the  com- 
plaint is  alleged  to  have  resulted  from  the  fraud 
order  in  1925  and  the  price  cut  in  1928,  and  on  that 
ground  also  we  object  to  the  question. 

Mr.  Carr:  But  also  the  fraud  order  activities 
of  the  defendant  as  alleged  in  the  complaint  carried 
over  until  long  after  the  1929  conspiracy ;  the  same 
had  to  do  with  the  price  cut.  The  same  had  to  do 
with  the  Little  Placer.  The  same  had  to  do  with 
the  loss  by  the  plaintiff  of  his  lease  on  Searles  Lake. 
The  complaint,  as  your  Honor  knows,  alleges  that 
in  1919  this  conspiracy  was  formed.  That  is  the 
basis  of  our  cause  of  action  here.  Our  cause  of 
action  grows  out  [461]  of  that  allegation.  And  then 
we  also  allege  in  the  complaint  that  the  1929  agree- 
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nient  also  picked  up  prior  and  subsequent  conspir- 
acies and  carried  them  on.  Naturally  they  would 
carry  on  the  subsequent  one,  but  the  damage  that 
resulted  to  this  plaintiff  did  not  accrue  until  long 
after  1929.  It  is  true,  your  Honor,  we  did  not  lose 
our  plant  or  our  lease  mitil  1928 

The  Witness:     1938. 

Mr.  Carr :    1938. 

The  Witness:    1938. 

]Mr.  Carr:  Excuse  me.  I  should  have  said  1938. 
That  you,  Mr.  Burnham.  And  during  all  of  that 
period  from  1929  to  1938  defendants  were  active  in 
pursuance  of  the  activities  in  reference  to  the  fraud 
order  and  to  the  price  cuts  and  to  the  Little  Placer 
and  to  the  loss  of  tlie  lease  on  Searles  Lake,  and  it 
was  in  1938  that  we  lost  our  plant. 

Mr.  Harrison:  If  your  Honor  please,  I  submit 
that  Counsel's  statement  involves  a  total  misconcep- 
tion of  the  question  submitted  to  the  Juiy  and  of 
the  rulings  of  your  Honor  heretofore  made.  Those 
statements  can  only  be  confusing. 

The  Court :  The  issue  submitted  to  the  Jury,  the 
issue  that  is  framed  for  sulimission  to  the  Jury 
covers  the  knowledge  of  the  plaintiff  or  cause  for 
belief  on  the  part  of  the  plaintiff  during  the  period 
from  1929  to  1939. 

Mr.  Carr:  Yes,  your  Honor,  but  we  did  not 
refer  to  the  [462]  1929  agreement.  Now.  all  the 
testimony  that  has  gone  in  here  has  referred  to  the 
conspiracy  surroimding  the  overt  acts  specially,  not 
to  the  1929  agreement.    It  is  not  until  now  that  the 
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1929  agreement — and  tliere  was  one  reason  why  we 
think,  with  all  due  respect,  your  Honor  was  in  error 
in  making  that  pre-trial  order  without  confining  it 
to  the  allegations  of  the  complaint. 

The  Court:  If  I  remember  rightly — my  memory 
may  be  bad — both  sides  submitted  fomis  to  me. 

Mr.  Carr:    We  did. 

The  Court :  Covering  that  precise  period  of  time, 
you  may  have  objected  to  the  form  in  which  I  put 
the  order,  but  no  one,  so  far  as  I  know,  ever  ob- 
jected to  the  period  of  time  because  you  sTibmitted 
a  form  of  question  to  go  to  the  Jury  covering  the 
same  period  of  time. 

Mr.  Carr:  No,  your  Honor,  I  think  if  you  will 
go  back  and  look  at  our  proposed  instruction  at  the 
time,  you  will  see  we  did  not.  "With  your  press  of 
other  work  here  I  do  not  see  how  you  kep  every- 
thing in  your  mind  as  you  do.  But  the  basis  of  our 
complaint  is  the  1929  conspiracy.  We  discussed 
the  matter  generally.  Your  Honor  picked  May  17 
as  a  starter.  We  never  suggested  that  to  your 
Honor.  Counsel  made  several  suggestions  along 
that  line,  as  I  recall,  but  we  never  did. 

Mr.  Harrison :  May  I  suggest  to  your  Honor  that 
the  question  to  be  submitted  to  the  Jury  relates  to 
the  plaintiff's  [163]  knowledge  or  cause  to  believe 
that  it  had  been  theretofore  damaged ;  that  is  to  say, 
damaged  liefore  May  17,  1929. 

Mr,  Carr :    No,  your  Honor. 

Mr.  Harrison:    I  think  it  is  very  clear. 

Mr.  Aitken:    That  is  not  the  issue  at  all. 
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Mr.  Carr:  We  are  standing  on  the  allegations 
of  our  complaint,  and  the  allegations  of  that  com- 
plaint cannot  be  escaped  by  attempting  to  introduce 
a  lot  of  evidence  as  to  overt  acts.  We  make  no 
charge  of  these  specific  overt  acts  in  the  complaint. 
We  do  not  ask  for  any  damages  for  those  overt  acts 
or  the  conspiracy  surrounding  them.  We  ask  for 
damages  growing  out  of  the  1929  conspiracy. 

Mr.  Harrison:  The  question  to  be  submitted, 
settled  by  your  Honor,  was  whether  or  not  the 
plaintiff  knew  or  had  cause  to  believe  that  the  dam- 
age theretofore  suffered  by  the  plaintiff  was  the 
result  of  a  violation  of  the  Anti-Trust  Laws. 

Mr.  Carr:  Yes,  that  is  the  order  your  Honor 
made. 

Mr.  Harrison:  And  "theretofore  suffered"  is  be- 
fore this  period,  and  the  only  damage  alleged  in  the 
complaint  is  the  damage  before  this  period. 

Mr.  Carr:     No,  it  is  not. 

Mr.  Harrison:  If  your  Honor  will  refer  to  the 
language  of  the  question  I  think  it  will  be  entirely 
clear. 

The  Court :  I  recall.  I  do  not  think  I  have  the 
file  that  has  the  briefs.  [464] 

Mr.  Carr:     I  am  sure  your  Honor  will  see 

The  Court:  There  was  a  number  of  letters,  I 
know,  that  I  received  from  both  sides  in  connec- 
tion with  this  matter. 

Mr.  Carr:  Yes,  but  we  made  no  such  sugges- 
tions. We  wanted  your  Honor  to  give  much  fuller 
instructions    and    your    Honor    evidently    picked 
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neither  of  us— I  know  we  did  not  request  you  to 
fix  the  date  of  May  17.     We  did  not  ask  you  to 
do  that.     Your   Honor   evidently   picked   that  be- 
cause it  was  the  date  of  the  Zabriskie  interview. 
The  Court:     Mr.  Carr,  I  have  to  differ  with  you 
on  that.     I  did  not  fix  any  dates  in  the  matter  at 
all.     Both  counsel   sent  me   a  number  of   letters, 
which  the  Clerk  does  not  seem  to  have,  and  in  those 
letters  and  briefs  these  dates  were  mentioned.   Both 
sides  mentioned  them. 

Mr.  Carr:  No,  your  Honor,  I  do  not  want  to  be 
discourteous. 

The  Court:  What  was  in  dispute  was  the  form 
of  the  language  to  be  used  in  defining  the  issue. 

Mr.  Carr:  No,  your  Honor,  we  could  not  have 
because  I  am  certain  of  that  and,  as  I  say,  our 
whole  complaint  is  based  upon  that  1929  agree- 
ment, not  on  the  conspiracy  surrounding  the  overt 

acts. 

The  Court :  We  have  gotten  into  a  lengthy  argu- 
ment and  away  from  the  question  before  us.  You 
asked  a  question  and  Mr.  Harrison  objected  to  it 
about  the  1929  agreement.  Will  [165]  you  read 
the  last  question  and  answer! 

(The  reporter  read  as  follows:) 
"Q.     Did  you  believe  that  such  a  conspiracy 
as   alleged   in^  your   complaint   and   known   as 
the  1929  conspiracy  existed'?  A.     No." 

The  Court:     Now,  have  you  another  question  1 
Let  us  go  on  from  there.     I  will  allow  the  answer 
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to  stand  because  I  do  not  regard  the  answer  as 
any  different   from  the   answer   the   witness   gave 
on  his  direct  examination.     He  is  just  repeating 
what  he  said. 

Mr.  Carr:  But  there  was  no  reference  in  the 
direct  examination,  your  Honor,  to  the  1929  con- 
spiracy. 

Mr.  Harrison :  If  your  Honor  considers  that 
tlie  1929  conspiracy  enters  into  the  situation,  we 
would  like  to  be  heard,  because  we  understood  the 
question  defined  for  submission  to  the  Jury  was 
about  the  plaintiff's  knowledge  of  damage  caused 
to  him  before  1929. 

The  Court:  If  this  case  goes  to  the  Jury  I  am 
going  to  instruct  the  Jury  that  the  statement  of  an 
opinion  on  the  part  of  the  witness  is  not  evidence. 
The  matter  has  to  be  determined  on  the  facts,  what 
was  said  and  done,  and  not  what  the  opinion  of 
the  witness  is. 

Mr.  Carr:  Yes,  but  your  Honor  used  the  word 
"belief"  in  your  pre-trial  order,  and  that  is  why 
I  am  asking  that.    We  had  to  ask  him  that.  [466] 

The  Court:  I  put  in  the  pre-trial  order  whether 
the  plaintiff  had  knowledge  or  good  cause  to  believe. 

Mr.  Carr:  He  has  answered  that.  Will  your 
Honor  pardon  me  just  a  moment? 

Q.  Mr.  Burnham,  did  you  ever  prior  to  the 
fall  of  1944  hear  of  any  agreement  entered  into 
by  the  defendants  in  reference  to  price  cuts  or 
monopolization  of  the  borax   industry? 

A.     Could  you  state  that  question  again? 
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Mr.  Harrison:  Just  a  moment,  please.  I  do 
not  understand  what  the  question  means  unless  it 
is  a  mere  repetition  of  the  previous  question. 

Mr.  Carr :     No,  it  is  another  thing,  another  phase. 
Will  you  read  the  question,  Mr.  Reporter"? 
(Question  read.) 

A.     Not  by  these  defendants  in  our  case. 

Q.     (By  Mr.  Carr)  :     Your  answer  is,  then 

Mr.  Harrison:     Just  a  moment.     He  has  given 
the  answer. 

Mr.  Carr:     I  did  not  hear  it. 
Q.     Do  you  mean  that  none  of  the  defendants 
told  you  or  that  you  had  not  heard?    What  do  you 
mean  by  that? 

A.    Well,  the  defendants  in  our  case 

Q.     What? 

A.  The  defendants  in  our  case,  as  I  understand 
it,  are  the  American  Potash  &  Chemical  Company, 
the  Pacific  Coast  Borax  Company,  the  Stirling 
Borax,  the  San  Bernardino  Borax  [467]  Company, 
the  Borax  Consolidated  of  London  —  Limited,  I 
mean, 

Q.    Did  what? 

A.  I  never  heard  of  any  conspiracy  between 
these  people  mentioned  on  our  complaint. 

Q.     Prior  to  the 

A.     Prior  to  the  fall  of  1944. 
Q.     Does  that  also  refer  to  the  1929  agreement 
in  that  complaint? 

Mr.  Harrison :  That  is  objected  to  on  the  ground 
it  is  immaterial,  if  the  Court  please. 
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Mr.  Carr:     No,  it  is  not. 

Mr.  Harrison:  On  the  ground  that  the  damage 
alleged  in  the  complaint  occurred  before  1929,  on 
the  ground  that  the  question  to  be  submitted  to  the 
Jury  is  whether  the  plaintiff  knew  or  had  cause 
to  believe  between  1929  and  1939  that  it  had  there- 
tofore been  damaged,  and  that  therefore  any  testi- 
mony relating  to  the  1929  agreement  or  alleged 
agreement  would  be  immaterial  to  that  question. 

Mr.  Carr:  The  whole  case  is  based  on  the  1929 
agreement. 

The  Court:  I  will  sustain  Counsel's  objection. 
I  think  you  are  in  error,  Mr.  Carr. 

Mr.  Carr :  Will  you  bear  with  us  a  moment,  your 
Honor?     I  think  that  is  all. 

Mr.  Harrison:  We  may  be  able  to  shorten  the 
recross-examination  if  we  could  recess  for  a  few 
moments  now. 

The  Court:  We  will  take  the  afternoon  recess. 
Please  bear  in  mind  the  admonition. 

(Recess.)  [468] 

Recross-Examination 
By  Mr.  Harrison: 

Q.  Mr.  Burnham,  there  was  offered  in  evidence 
a  short  time  ago  a  copy  of  the  resolution  intro- 
duced in  the  United  States  Senate  by  Senator  Pitt- 
man  of  Nevada.  A.     Yes. 

Q.  You  were  familiar  with  the  introduction  of 
that  resolution  about  the  time  it  was  introduced, 
were  you  not?  A.    Yes. 
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Q.  And  about  that  time,  and  before  you  had 
discussed  the  question  with  Senator  Pittman  of 
such  an  investigation,  had  you  not"?  A.     Yes. 

Q,  And  had  you  furnished  him  with  a  copy  of 
the  amended  complaint  in  the  fraud  suit,  copy  of 
which  has  been  introduced  in  evidence  heref 

A.    No. 

Q.  Had  you  furnished  him  with  a  copy  of  the 
Mather  letter?  A.     No. 

Q.  You  told  him,  did  you  not,  you  believed  it 
was  a  violation  of  the  Antitrust  Laws  in  connec- 
tion with  the  borax  industry? 

Mr.  Carr:  We  object,  as  incompetent,  irrele- 
vant, and  inmaaterial;  it  has  nothing  to  do  at  all 
with  the  issue. 

The  Court:     I  will  overrule  the  objection. 

Q.     (By  Mr.  Harrison):     What  is  the  answer? 

A.     The  answer  is  no. 

Q.  You  discussed  with  him  the  borax  situation, 
did  you  not,  [469]  as  related  to  the  potash  situa- 
tion. A.     I  talked  to  him  about  Searles  Lake. 

Q.     You  talked  to  him  about  Searles  Lake? 

A.     Yes. 

Q.  Did  you  tell  him  about  the  damage  you  had 
suffered  ? 

Mr.  Carr:  Same  objection,  may  it  please  your 
Honor.    We  would  like  to  keep  our  record  straight. 

The  Court:     Very  well,  the  same  ruling. 

Q.     (By  Mr.  Harrison)  :     Mr.  Burnham? 

A.  What  time  are  you  referring  to  now  in  your 
question  ? 
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Q.  I  am  referring,  first  of  all,  to  about  the  time 
this  resolution  was  introduced.  You  discussed  that 
subject  with  Senator  Pittnian,  did  you  not? 

Mr.  Carr :     What,  the  question  of  the  resolution  ? 

Mr.  Harrison:     Yes. 

The  Witness:  A.  I  talked  with  him  about 
Searles  Lake,  but  I  didn't  know  he  was  going  to 
put  it  into  a  resohition. 

Q.  But  you  told  liim  about  the  situation  at 
Searles  Lake,  did  you  not?  A.     Yes. 

Q.  And  you  told  him  about  the  damage  you 
had  suffered,  did  you  not,  or  that  your  company 
had  suffered? 

A.  Yes,  in  1925  or  1926,  around  in  there  I  told 
him  about  the  Post  Office  Fraud  Order. 

Q.  And  you  told  him  al)out  the  damage  that 
it  had  done  to  you?  [470]  A.     Yes. 

Q.  Did  you  tell  him  in  the  '30 's,  around  1936, 
that  you  had  suffered  damage  as  the  result  of  the 
price  cuts? 

Mr.  Carr:     Same  objection 

The  Witness:     No,  I  didn't  tell  him. 

Mr.  Carr:  Wait  a  minute,  until  I  object,  Mr. 
Burnham.  We  make  the  same  objection  as  we 
made  to  the  previous  questions. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Harrison)  :  You  had  several  dis- 
cussions with  Senator  Pittman,  did  you  not? 

A.    Yes. 

Q.  And  those  discussions  related  to  the  borax 
and  potash  industry,  did  they  not? 
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Q.  Now,  3011  are  talking  about  before  1936  or 
after  1936 1 

Q.     Well,  let  ns  take  it,  first,  before  1936. 

A.  My  talks  with  him  were  in  1926  and  1928 
and  1929,  I  believe,  and  they  were  principally  about 
the  Post  Office  Fraud  Order,  and  the  situation  in 
general  at  Searles  Lake, 

Q.  Well,  you  talked  to  him  in  1936  and  1937, 
did  you? 

A.     Yes,  that  was  right— in  1936  and  1937,  too. 

Q.  And  you  told  him  about  your  situation  at 
Searles  Lake,  did  you  not?     A.     Yes. 

Q.  And  you  told  him  that  you  had  been  injured 
by  reason  of  the  price  cut,  did  you  not?  [471] 

Mr.  Carr:  Same  objection,  may  it  please  your 
Honor. 

Q.     (By  Mr.  Harrison):     Mr.  Burnham? 

Mr.  Carr:     Wait  a  minute. 

Mr.  Harrison:     Excuse  me. 

The  Court:  I  have  forgotten  now  what  your 
objection  was. 

Mr.  Carr:  I  said  it  is  incompetent,  irrelevant 
and  immaterial.  It  had  nothing  to  do  with  the 
subject-matter  at  all. 

The  Court:     I  will  overrule  the  objection. 

Mr.  Harrison:     Will  you  read  the  question? 

(Question  read.) 

Mr.  Carr:  And  furthermore,  it  has  been  asked 
and  answered  previously  two  or  three  times. 
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The  Court:  Of  that  I  am  not  sure.  You  may 
be  right  about  that,  but  I  don't  recall  the  witness 
being  questioned  about  his  conversations. 

Mr.  Carr:  Yes,  your  Honor,  he  was,  just  a  few 
moments  ago. 

The  Court:  Yes,  but  counsel  has  divided  it  up 
into  two  })eriods,  before  1936  and  after  1936. 

Mr.  Carr:     He  didn't  first  ask  any  specific  time. 

The  Court:    I  will  overrule  the  objection. 

Q.  (By  Mr.  Harrison) :  I  am  now  referring  to 
convereations  in  1937  as  well  as  1936,  Mr.  Burn- 
ham: You  did  discuss  the  matter  of  the  damage 
that  had  accrued  to  you  as  the  result  of  tlie  price 
cuts  with  the  Senator,  did  you?  [472] 

A.     In  1936  and  1937,  yes. 

Q.  Now,  then,  you  testified  this  morning  about 
this  matter  of  your  conversation  with  Mr.  Zabriskie, 
and  did  I  understand  your  testimony  to  be  that 
according  to  your  present  recollection  you  had  a 
conversation  with  Mr.  Zabriskie  on  March  27,  1929? 

A.     On  or  about  March  27,  1929? 

Q.     Can  you  fix  the  date  of  that  conversation? 

A.     Pretty  close  to  the  27th  of  March,  1929. 

Q.     That  is  the  only  date  you  have? 

A.    Yes. 

Q.  Now,  it  is  true,  is  it  not,  that  at  the  time 
you  gave  your  deposition  in  this  case,  and  at  the 
time  when  you  read  through  your  deposition  and 
corrected  it,  you  did  not  have  any  recollection  at 
all  of  that  conversation?  A.     That's  riglit. 

Q.  Now,  have  you  the  original  telegram  which 
you  sent,  or  a  copy  of  the  original  telegram  which 
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you  sent  to  your  company,  a  draft  of  which  you 

read  from  your  notebook  this  morning? 

A.  I  have  the  preliminary  rough  draft  of  that 
telegram,  yes. 

Q.     Apart  from  the  diary? 

A.     In  my  notebook,  yes, 

Q.  May  I  see  it,  please  ?  That  is  what — in  your 
notebook  ?  A.     Yes. 

Q.  But  I  am  now  talking  about  the  copies  of 
the  telegram,  or  the  copy  of  the  original  telegram. 

A.     I  wouldn't  know  where  to  look  for  it.  [473] 

Q.  You  wouldn't  have  any  idea  where  to  look 
for  it? 

A.  It  might  be  buried  in  our  files,  but  on  the 
other  hand  it  might  be  thrown  away.  A  lot  of  the 
old  correspondence  has  been  thrown  away. 

Q.     And  you  don't  know  now  where  to  find  it? 

A.     No,  I  wouldn't  know  where  to  look. 

Q.  You  made  an  endeavor  to  find  all  the  papers 
that  bear  on  this  situation,  and  you  have  been 
searching  for  a  long  time? 

A.     Yes,  bvit  I  didn't  find  that. 

Q.  And  you  believe  you  did  send  a  telegram  on 
that  day?  A.     Yes. 

Q.  As  a  matter  of  fact,  you  were  not  in  New 
York,  but  you  were  in  Philadelphia  on  March  27, 
were  you  not? 

A.  I  was  in  New  York  and  Philadelphia  off 
and  on  during  that  time.  I  can  refresh  my  memory 
very  closely  from  my  notes  I  have  made  as  to  where 
I  was. 
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Q.  I  call  your  attention,  just  for  the  purpose 
of  helping  you  to  refresh  your  recollection,  to  page 
249  of  your  deposition,  where  in  looking  at  your 
notes  and  diary,  you  said  at  line  19  on  page  249: 

"Well,  evidently  I  was  in  Philadelphia  on 
March  27th." 

Mr.  Carr:     What  line  is  that? 

Mr.  Harrison:     That  is  line  19  on  page  249. 

Q.  I  will  ask  you  whether  it  is  a  fact,  refresh- 
ing your  recollection  from  your  diary,  your  testi- 
mony on  deposition  was  not  [474]  true  that  you 
were  in  Philadelphia  on  March  27,  1929?  What 
are  you  looking  at  now,  Mr.  Burnham? 

A.     The  various  places  where  I  was  in  ]\Iarch. 

Q.  Where  did  you  make  that  memorandum 
from?  A.     In  the  black  book. 

Q.  I  would  like  you  to  look  at  the  diary  now, 
if  you  please. 

A.  I  was  in  one  otwn  on  one  day  and  in  another 
town  on  another  day. 

Q.  I  call  your  attention,  Mr.  Burnham,  that  on 
j^our  deposition  you  did  not  base  it  on  your  diary, 
and  you  said  you  were  in  Philadelphia  on  March 
27,  and  I  would  like  you  to  look  in  your  diary. 

A.     I  see  on  March  28  I  went  to  the  Bronx  Zoo 

and  saw  the  Great  Crown  Pigeon  on  March " 

Oh,  here  is  another  bird,  "Western  New  Guinea, 
the  largest  and— — "  looks  like  *' Finest  in  the 
-world,  and  the  Concave  C-a-s-q-u-e-d  Hornbill  that 
comes  from  Southwest  India,  imprisons  its  mate 
during  incubation  in  a  hollow  tree." 
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The  Court:  This  is  all  very  interesting,  but 
counsel  is  asking  you  about  March  27,  not  March 
28.     What  does  your  diary  show  about  that? 

A.  The  diary  doesn't  show  definitel}^  whether 
the  telegram  was  sent  from  Philadelphia  or  New 
York. 

Q.  (By  Mr.  Harrison) :  But  does  the  diary 
show  where  you  were  on  March  27,  Mr.  Burnham? 

A.  We  had  a  meeting  of  stockholders  in  Phila- 
delphia about  the  24tli  or  the  26th  and  a  meeting 
of  the  stockholders  in  New  York  about  that  time, 
also. 

Q.  As  a  matter  of  fact,  your  meeting  of  the 
New  York  stockholders  was  on  March  24,  was  it 
not?  A.     On  March  24? 

Q.     Yes. 

A.  I  don't  remember,  but  I  was  going  from  one 
town  to  another  in  very  short  periods  of  time. 

Q.  I  will  ask  you  to  take  a  memorandum  and 
look  at  your  diary  and  see  whether  or  not  you  were 
correct  in  your  deposition  when  your  said,  "Evi- 
dently I  was  in  Philadelphia  on  March  27"? 

A.  In  my  deposition  I  did  not  have  exactly  the 
dates,  but  I  noticed  I  was  in  New  York  City  March 
24,  in  Philadelphia  on  March  26,  and  in  New  York 
City  on  March  27. 

Q.     What  are  you  reading  from  now? 

A.     These  notes.  ^' 

Q.     What  notes?  A.     These  notes. 

Q.     Are  they  diary  notes,  or  some  other  notes? 
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A.  Those  notes  were  gathered  from  the  diary 
and  from  the  copies  of  the  Burnham  Crystals  that 
I  sent  you,  or  that  I  gave  you. 

Q.  Were  you  mistaken  in  your  deposition  look- 
ing at  your  diary  at  the  time  and  evidently  you  were 
in  Philadelphia  on  March  27 

A.  The  answer  is  right  here  in  the  telegram, 
apparently.    Can  I  [476]  read  the  whole  telegram  •? 

Mr.  Carr:     Yes,  go  ahead. 

Mr.  Harrison :     We  will  get  to  that  in  a  moment. 

Q.  Were  you  mistaken  when  you  said  in  your  de- 
position, looking  at  your  diary  at  the  time,  that  you 
were  in  Philadelphia  on  March  27? 

Mr.  Carr:  He  said,  ** evidently";  he  didn't  say 
''positively."  It  is  possible  for  him  to  be  in  both 
cities  on  the  same  day. 

Mr.  Harris:  We  all  understand  that,  Mr.  Carr, 
but  I  am  asking  him  if  he  was  correct  in  his  state- 
ment in  the  deposition  that  he  was  in  Philadelphia 
on  March  27th. 

Mr.  Carr:     He  could  be  in  both  cities. 

The  Witness:  I  couldn't  answer  that  definitely, 
because  I  might  have  been  in  both  cities  the  same 
day. 

Q.  (By  Mr.  Harrison) :  Were  you  or  were  you 
not  correct  in  saying  you  were  in  Philadelphia  on 
that  day?  Or,  if  you  don't  know,  I  don't  want 
to  press  it. 

A.     I  don't  remember  at  this  particular  moment. 

Q.  Very  well,  and  the  diary  doesn't  furnish  clear 
evidence  as  to  which  place  you  were  on  that  day? 

A.     That's  right. 
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Q.    You  have  a  note  of  the  draft  of  the  telegram  ? 

A.    Yes. 

Q.  And  you  don't  remember  now  whether  that 
telegram  was  sent  from  Philadelphia  or  New  York  ? 

A.  The  contents  of  the  telegram  gives  yon  some 
idea. 

Q.  Did  you  in  fact  send  such  a  telegram,  or  do 
you  know? 

A.  I  made  the  preliminary  draft,  and  I  am  very 
confident  that  I  sent  it. 

Q.  You  simply  believe  that  because  you  have 
the  draft  in  your  book? 

A.  Well,  it  is  a  very  important  meeting,  and  the 
San  Francisco  office  wanted  to  know  what  was  go- 
ing on. 

Q.  Will  you  read  this,  your  note  of  the  draft 
of  the  telegram,  which  you  wanted  to  read  a  moment 
ago? 

A.  ''March  27,  1929.  B.  C.  Co.— 47  at  Philadel- 
phia meeting.  Results  similar  to  New  York  meet- 
ing. Philadelphia  meeting  similar  to  New  York. 
Stop.  New  York  Finance  Committee  meeting 
Thursday." 

Then  I  got,  "B.C.  Co.  Would  like  opinion  direc- 
tors whether  we  can  finance  if  New  York  Committee 
recommends  contingent  campaign.  Stop.  If  can 
might  suggest  cash  discount  to  stockholders  paying 
pledges  after  campaign  is  launched  and  before  com- 
pleted in  order  to  secure  funds  while  campaign  in 
progress.  Stop.  Wire  me  Commodore  Hotel  status 
borax  sales  and  any  developments  regarding  sale  of 
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salts  to  Doblears.    Stop.    Zabriskie  not  yet  heard 

from  London  in  answer  our  letter  because  Baker 

sick." 

Q.  Now,  what  is  there  in  that  telegram  that  con- 
vinces you  [478]  it  was  sent  from  New  York  rather 
than  from  Philadelphia  ? 

A.  Well,  just  because  I  saw  the  Bronx  Zoo  on 
the  next  page. 

Q.     But  that  was  on  the  28th  of  March. 

A.     Yes. 

Q.     And  this  was  on  the  27th. 

A.     Yes,  but  I  might  have  been  in  both  towns. 

Q.  You  might  have  been  in  Philadelphia  when 
you  drafted  that  telegram'? 

A.     That  is  possible,  yes. 

Q.  You  made  a  note  of  conversations  in  that 
diary,  of  conversations  you  believed  to  be  important, 
did  you  not?  A.     Yes. 

Q.  Is  there  any  note  of  any  conversation  with 
Mr.  Zabriskie  on  March  27th  on  the  subject  of  the 
infringement,  the  subject  to  which  you  refer  in  the 
draft  of  the  telegram? 

A.     This  is  the  only  item  I  could  find. 

Q.  In  other  words,  the  only  item  you  could  find 
is  the  reference  to  a  draft  of  the  telegram  ? 

A.     Yes. 

Q.  And  there  is  not  a  line  there  with  respect  to 
any  conversation  with  Mr.  Zabriskie  in  March  ? 

A.     That's  right. 

Q.  And  you  may  have  received  that  information 
about  Mr.  Baker  not  having  answered  him  over  the 
telephone,  may  you  not? 
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A.  No,  when  I  read  this  I  had  brought  back  to 
me  more  of  the  [479]  conversations  I  had  with  Mr. 
Zabriskie  about  the  patent  situation, 

Q.  Isn't  it  true  that  you  received  letters  from 
Mr.  Zabriskie  in  answer  to  your  letter  of  Janu- 
ary 15  ? 

A.     Well,  I  couldn't  find  anything  in  our  files. 

Q.  Haven't  you  any  recollection  as  to  whether  or 
not  he  acknowledge  that  letter  ? 

A.  It  seems  to  me  we  should  have  gotten  that 
acknowledgement  but  I  couldn't  find  it  in  the  file. 

Q.  You  haven't  any  recollection  now  as  to  what 
answer  in  writing  he  made  when  you  sent  him  that 
letter  on  January  15?  A.     No. 

Q.     Nor,  when  he  made  it,  if  he  did  make  it  ? 

A.    No. 

Q.  And  at  the  time  of  your  deposition  you  didn't 
remember  this  conversation  at  all,  did  you  ? 

The  Court :     He  has  already  answered  that. 

Mr.  Harrison:     Yes. 

Q.  The  fact  is,  as  I  get  it  from  your  diary,  you 
made  notes  about  the  birds  at  the  Zoo,  but  you  didn  't 
make  any  notes  about  the  Zabriskie  conversation  in 
March,  is  that  correct,  Mr.  Burnham  ? 

A.     Yes,  that  is  correct. 

Q.  Let  us  turn  to  that  May  17,  1929,  note  in  youLi- 
book.  Mr.  Carr  asked  you  some  questions  about  that 
this  morning  and^  [480]  you  testified,  as  I  under- 
stand it,  that  the  first  page  was  written  in  at  the 
time  of  the  conversation,  but  that  the  other  page 
was  written  two  days  later,  or  thereabouts,  isn't  that 
true?  A.     Which  other  page? 
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Q,  Well,  the  other  entry.  You  have  it  before 
you.    Will  you  turn  to  it? 

A.  You  mean  the  other  conversation  with  Mr, 
Zabriskie  ? 

Q.  No,  I  am  talking  about  the  Emlaw  conversa- 
tion on  May  17,  1929 :  You  have  one  page  which  you 
say  was  made  about  the  time  of  the  conversation, 
and  Mr.  Carr  asked  you  why  some  other  note  about 
what  Mr.  Emlaw  said  appears  on  another  page: 
You  remember  that? 

A.     Yes,  this  is  several  pages  over. 

Q.  Yes,  and  you  said  it  appeared  several  pages 
over  because  you  wrote  it  several  days  after  the 
conversation,  isn't  that  true? 

A.     Not  several  days. 

Q.     Well,  a  couple  of  days? 

A.     Not  several  pages. 

Q.     Well,  two    pages  over. 

A.  Wait,  the  March  conversation  was  here  on 
these  pages  and  the  May  17  conversation  was 

Q.     I  can  save  you  the  trouble. 

The  Court:  Mr.  Harrison  is  not  inquiring  about 
that.  [481] 

The  Witness:  A.  Then  I  misunderstood  your 
question — excuse  me. 

Q.  (By  Mr.  Harrison) :  I  am  talking  about 
your  notes  of  the  May  17  conversations  with  Mr. 
Emlaw.  A.    Yes. 

Q.  And  I  call  yoiu'  attention  to  the  fact  that  a 
part  of  the  notes  of  that  conversation  appears  upon 
your  page,  is  that  correct  ?  A.     Yes. 
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Q.  And  you  also  have  a  note  at  a  later  page, 
something  to  the  effect  that  "Emlaw  says'"? 

A.     Yes. 

Q.  You  told  Mr.  Carr  this  morning  and  testified 
in  response  to  his  questions  that  that  later  entry 
did  not  appear  on  the  same  page  as  the  first  entry 
because  the  later  entry  was  made  a  couple  of  days 
thereafter,  isn't  that  true? 

A.     Yes,  something  like  that. 

Mr.  Carr:  I  don't  think  he  said  "a  couple  of 
days." 

Mr.  Harrison:  He  said,  "Something  like  that" 
just  now,  Mr.  Carr.  I  think  he  can  take  care  of 
himself  on  this. 

Mr.  Carr:     Yes. 

Q.  (By  Mr.  Harrison)  :  Now,  what  I  want  to 
ask  is  this:  Is  there  anything  in  the  entry  whicli 
you  first  made  on  the  original  page  that  refers  to 
any  accusation  or  denial  of  any  discussion  whatever 
of  your  charge  and  accusation  of  conspiracy  ?  [482] 

A.     With 

Q.     With  Mr.  Emlaw. 

A.     No,  not  with  Mr.  Emlaw. 

Q.  And  the  only  entry  you  claim  now  has  any 
reference  at  all  to  that  discussion  of  that  subject 
was  some  entry  you  made  sometime  later  at  a  later 
page,  isn't  that  true? 

A.     Yes,  but  I  remember  the  conversation. 

Q.  Yes,  and  I  imderstand  you  so  testified.  Now, 
then,  on  that  phase  of  the  question,  it  refers  to  a 
sale  but  it  doesn't  say  what  thing  is  being  sold,  does 
it?  A.     No. 
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Q.  Now,  let  me  refresh  3'oiir  recollection  on  that 
matter:  Hadn't  you  been  discussing  with  Mr.  Za- 
briskie  the  question  whether  somebody  had  bought 
out  the  American  Potash  &  Chemical  Company, 
the  du  Fonts? 

A.  Ml-.  Zabriskie  asked  me  if  I  iciifw  had  bought 
out  the  American  Potash  &  Chemical  Corporation, 

Q.  Now,  then,  you  will  read — excuse  me.  Have 
you  finished? 

A.  At  least  that  matter  came  up  at  our  conver- 
sation. 

Q.     The  answer  was,  had  they  been  sold  out  ? 

A.    Yes. 

Q.  Now,  will  you  read  literally  what  you  had  on 
the  other  page  with  respect  to  what  Mr.  Emlaw 
says?  A.     "May  17,  1929" 

Q.  That  is  the  second  entry  now.  I  have  no 
objection  to  your  [483]  reading  the  first,  but  what 
I  am  interested  in  is  the  second  entiy,  the  one  on 
the  second  page. 

A.     Not  necessarily  second  in  time 

The  Court :  We  are  wasting  too  much  time  going 
over  the  same  entries.  Start  reading  the  entry  that 
begins  with  the  words  "Emlaw  say?.'' 

A.  "Emlaw  says  not  selling — nothing  in  it — 
would  sell  if  could  get  an  offer." 

Q.  (By  Mr.  Harrison) :  You  know  as  a  matter 
of  fact  that  as  far  as  borax  was  concerned  he  was 
selling  at  the  time,  do  you  not? 

A.     That  is  what  he  told  me. 

Mr.  Harrison :    That  is  all. 


vs.  Borax  Consolidated^  Ltd.  Ill 

(Testimony  of  George  B.  Burnham.) 
Mr.  Carr :    That  is  all. 
The  Court :    That  is  all. 
Mr.  Carr:    Oh,  just  one  more  question. 

Further  Redirect  Examination 
By  Mr.  Carr : 

Q.  Mr.  Burnham,  was  it  possible  for  you  to  be 
in  both  Philadelphia  and  New  York  on  the  same 
date?  A.     Yes. 

Q.  And  when  you  testified  on  your  deposition 
and  said,  "Evidently  I  was  in  Philadelphia,"  did 
you  or  did  you  not  mean  that  you  were  positively 
in  Philadelphia,  or  were  you  surmising"? 

A.     I  was  roughly  guessing.  [484] 

Mr.  Carr:     That's  all. 

Mr.  Harrison:     That's  all. 

The  Court:     That's  all,  Mr.  Burnham. 

Mr.  Carr:     Plaintiff  rests. 

(Plaintiff  rests.) 
Mr.  Harrison:     We  rest. 
(Defendants  rest.) 

The  Court:  I  will  excuse  the  jury  at  this  time 
until  tomorrow  morning. 

Ladies  and  gentlemen  of  the  jury,  the  court  will 
probably  have  som.e  legal  matters  to  discuss  witb. 
counsel  at  this  time,  as  you  may  have  sui'mised  from 
various  colloquies.  I  will  therefore  excuse  the  jury 
until  tomorrow  morning  at  ten  o'clock.  Please  bear 
in  mind  that  it  is  still  your  duty  not  to  discuss  this 
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case  among  yourselves,  nor  allow  any  other  persons 
to  discuss  any  matters  in  connection  with  this  case 
with  3^ou,  nor  are  you  to  form  or  express  any  opin- 
ion thereon  until  the  case  is  finally  submitted  to  you. 

(Thereupon  the  jury  was  excused  from  the 
courtroom.) 

Mr.  Harrison :  We  desire  to  make  a  motion  at 
this  time  to  instruct  the  jury  to  answer  in  the  affirm- 
ative to  the  question  submitted  to  them,  and  we 
make  that  motion  on  two  se])arat€  grounds : 

In  the  first  place,  that  the  evidence  shows  with- 
out conflict  that  the  plaintiff  did  know  and  had 
cause  to  believe  [485]  at  times  during  the  period 
specified  in  the  question  that  he  had  ))een  damaged 
as  the  result  of  violations  of  the  Ignited  States  Anti- 
trust Laws  by  the  defendants;  it  a])pearing  that 
there  is  an  affirmative  evidence  that  he  had  so  known 
and  there  is  no  contradiction  to  that  beyond  mere 
opinion  evidence  on  his  part. 

The  second  gromid  of  the  motion  is  that  it  now 
affirmatively  appears  that  the  only  statement  made 
by  Mr.  Zabriskie  or  Mr.  Emlaw  which  could  have 
been  relied  on  by  the  plaintiff  was  a  mere  naked  de- 
nial of  the  accusation  of  conspiracy.  The  only  other 
statements  made  by  them  at  that  time  having  any 
relation  to  the  subject  were  of  facts  which  the  plain- 
tiff already  knew  and  the  plaintiff  has  no  right  to 
rely  upon  a  mere  denial  of  an  accusation. 

Mr.  Aitken:  May  the  record  show  that  the  de- 
fendant American  Potash  &  Chemical  Corporation 
joins  with  Mr.  Harrison's  clients  in  this  motion. 

The  Court:     Yes. 
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Mr.  Carr:  The  evidence  is  clear  that  the  plain- 
tiff did  not  know  of  the  so-called  conspiracy,  never 
heard  of  it  until  1944,  and  never  heard  anyone  dis- 
cuss it.  The  evidence  also  shows,  or  rather  his  state- 
ment is  that  he  did  not  know  any  of  these  things 
prior  to  or  in  response  to  the  question  which  your 
Honor  states  you  would  submit,  knew  nothing  of 
those  things.  His  answers  were  "No"  to  all  of  them, 
so  you  have  a  clear  conflict  [486]  that  should  go  to 

the  jury. 

At  the  same  time  we  desire  to  make  a  motion  for 
an  instructed  verdict  on  our  behalf  because  the  evi- 
dence shows  conclusively  that  the  plaintiff  knew 
nothing  about  the  1929  agreement  and  conspiracy 
which  is  the  basis  of  our  action. 

We  did  not  ])lead  these  overt  acts,  as  charges  in 
our  complaint,  but  every  reference  to  them  was 
as  overt  acts  of  the  conspiracy  so-called.  Now,  we 
having  elected  to  stand  on  that  conspiracy,  and 
with  all  due  respect  I  say  neither  the  court  nor 
counsel  can  change  our  course  of  action  into  ac- 
tions on  the  separate  cause  of  action,  that  is,  the 
overt  acts,  rather. 

We  believe  as  the  evidence  now  stands  we  are 
entitled  to  a  directed  verdict  in  our  favor  because 
the  only  question  that  could  be  presented  under  the 
state  of  the  jdeadings  is  whether  or  not  the  1929  con- 
spiracy which  is  the  basis  of  our  action,  was  known, 
or  that  plaintiff  had  any  knowledge  of  that  at  any 
time  prior  to  November  10,  1939. 

We  believe  on  that  ground  we  are  entitled  to  a 
directed   verdict,   that   the   only   evidence   brought 
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out  by  the  defendant  is  as  to  these  overt  acts,  the 
separate  overt  acts.  No  evidence  at  all  exists  at  all 
to  show  any  knowledge  on  the  part  of  the  plaintiff 
of  the  1929  conspiracy,  and  that  is  as  I  have  stated 
many  times,  and  I  do  not  intend  to  be  boresome  to 
your  Honor,  but  there  is  no  evidence  of  the  1929 
cons-oiracy,  [487]  that  it  was  known  to  us,  and  that 
conspiracy  is  the  basis  of  our  action,  not  the  overt 
acts. 

We  are  not  suing  for  damages  for  the  overt  acts. 
We  are  suing  for  damages  which  accrue  to  us  by 
the  existence  of  the  '29  agreement. 

The  Court:  You  mean  you  can  form  a  conspir- 
acy after  the  overt  acts  are  conunitted'? 

Mr.  Carr :  Why,  yes,  your  Honor,  certainly.  The 
fact  that  we  might  not  be  able  to  recover  on  those 
prior  overt  acts  is  one  thing,  but  we  are  suing  that 
the  damage  resulted  to  us  subsequently.  [487-a] 

If  we  wanted  to  sue  alone  on  the  fraud  order  case, 
we,  of  course,  would  have  sued  on  that  conspiracy, 
like^^^se  on  the  i^rice  cut,  but  we  did  not  elect  to  do 
so.  We  elected  to  sue  on  the  main  conspiracy  of 
1929.  Now,  the  question  of  whether  we  would  be  able 
to  recover  on  the  main  conspiracy  of  1929.  Now, 
the  question  of  whether  we  would  be  able  to  recover 
on  the  main  trial  for  those  things  that  existed  prior 
to  the  1929  conspiracy  is  an  entirely  different  thing. 
That  question  is  not  presented  here  at  all.  That 
question  is  not  involved  in  this.  The  only  question 
here  is  that  we  know  of  or  have  any  knowledge  of 
or  were  put  on  notice  of  the  1929  agreement.  That 
is  the  only  thing,  and  with  all  due  respect  to  your 


vs.  Borax  Consolidated,  Ltd.  781 

Honor's  question  and  to  counsel,  that  cannot  be 
changed:  The  plaintiff  having  elected  to  stand  on 
that  1929  agreement,  he  is  entitled  now  so  to  do. 

The  Court:  Of  course,  if  the  evidence  were  to 
show  without  dispute  that  he  had  knowledge  of  the 
1929  conspiracy  within  the  period  of  the  statute  of 
limitations,  his  action  would  now  be  barred 

Mr.  Carr :  Not  in  the  slightest,  no.  The  evidence 
is  all  to  the  contrary. 

The  Court:  If  both  sides  are  making  a  motion 
for  a  directed  verdict  in  this  case,  isn't  that  pretty 
persuasive  that  it  is  a  matter  of  law  for  the  court 
to  decide? 

Mr.  Carr :  No,  I  do  not  think  so.  I  think  we  are 
entitled  [488]  to  go  to  the  jury. 

The  Court :  Here  is  what  is  disturbing  me  about 
this  case,  Mr.  Carr:  Maybe  I  am  taking  too  quick 
a  look  at  it,  as  it  were,  not  an  objective  enough 
look  at  it.  We  have  had  one  witness  who  has  testi- 
tied  in  this  case.  What  factual  controversy  is  there 
for  the  jury  to  resolve?  Nobody  has  disputed  the 
questions  of  any  conversation,  the  execution  or  send- 
ing of  an}^  document.  What  factual  matter  would 
the  jury  have  to  decide — for  example,  whether  or 
not  a  conversation  occurred,  when  it  has  not  been 
disputed  ? 

Mr.  Carr:  This  is  the  question  involved:  Did 
the  plaintiff  have  knowledge  of  the  1929  conspiracy, 
or  was  he  put  on  notice  1 

The  Court:  That  is  the  question,  but  does  the 
resolution  of  that  question  require  the  settlement  of 
any  disputed  factual  questions  ? 
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Mr.  Can* :     Yes,  your  Honor. 

The  Court:  What  testimony  has  come  into  this 
case  of  any  factual  nature  that  is  disputed? 

Mr.  Carr:     There  is  none 

The  Court:  It  is  disputed  that  the  man  had 
knowledge. 

Mr.  Carr:     No. 

The  Court:  That  becomes  a  question  of  law,  if 
the  occurrences  themselves  are  not  in  dispute. 

Mr.  Carr:  No,  your  Honor,  there  is  no  dispute 
of  Burnham 's  testimony  as  to  his  lack  of  know^ledge 
of  the  1929  agreement.  [489] 

The  Court:  I  do  not  think  I  made  clear  to  you 
what  I  meant.  The  witness  Burnham  has  testified 
to  certain  facts.  He  has  testified  to  conversations 
he  had  with  peo])le.  He  has  testified  to  letters  that 
he  wrote.  He  has  testified  to  letters  that  he  received, 
documents  that  were  executed  by  him  or  received  by 
him  have  been  put  in  evidence.  Now,  none  of  those 
things  that  he  has  testified  of  a  factual  nature  have 
been  disputed  by  anyone. 

Mr.  Carr:  But  they  all  involve  the  overt  act  and 
not  the  1929  conspiracy. 

The  Court:  Irrespective  of  what  they  involve, 
what  is  there  in  dispute  of  a  factual  nature? 

Mr.  Carr:  There  is  nothing  so  far  as  we  are 
concerned  as  to  the  1929  agreement.  Burnham  tes- 
tified that  he  did  not  know  about  it. 

The  Court:  Of  course,  there  are  documents  in 
evidence  that  he  signed  that,  irrespective  of  what 
he  said,  might  be  susceptible  to  the  interpretation 
that  he  did  have  a  full  knowledge  of  that,  but  there 
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is  no  factual  question  that  arises.  It  is  a  question 
whether  that  in  law  amounts  to  knowledge,  and  I 
cannot  submit  a  question  of  law  to  the  jury. 

Mr.  Carr:  No,  your  Honor,  that  is  not  the  sit- 
uation. The  question  is,  all  of  those  things  which 
you  have  mentioned  referred  and  all  the  testimony 
has  gone  to  the  conunission  of  [490]  the  overt  acts, 
not  to  the  conspiracy.  They  all  have  referred  to 
the  overt  acts.   Let  us  suppose,  for  the  sake  of 

The  Court:  Mr.  Carr,  I  cannot  agree  with  you 
on  that.  If  I  were  going  to  decide  the  case  as  the 
trier  of  the  fact,  I  can  recall  documents  that  have 
been  offered  in  evidence  that  refer,  if  you  go  back 
and  look  at  some  of  the  letters  that  were  written 
after  1929 

Mr.  Carr:  But  they  do  not  refer  to  the  1929 
agreement.  That  would  not  show  they  had  knowl- 
edge, because  they  were  all  in  reference  to  overt 
acts,  not  to  the  conspiracy,  itself.  Evidently  our 
minds  do  not  meet,  if  it  please  your  Honor. 

The  Court:  Our  minds  do  not  meet  on  that  be- 
cause I  could  not  possibly  hold,  and  I  do  not  think 
there  is  any  decision  that  goes  to  the  effect  that  in 
order  to  show  a  person  has  knowledge  of  a  conspir- 
acy you  have  to  show  that  he  actually  knew  of  an 
agreement  that  was  in  existence.  There  is  no  such 
law  as  that. 

Mr.  Carr:  You  are  right,  but  the  evidence  here 
goes,  as  I  say,  to  the  overt  acts,  the  commission  of 
the  overt  acts.  There  might  be  a  conspiracy  in 
advance  of  the  general  conspiracy.  There  could  be 
a   conspiracy   to   permit   the   fraud   order.     There 
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eoiild  be  a  conspiracy  involving  the  price  cuts.  There 
could  be  a  conspiracy  involving  the  Little  Placer, 
and  likewise  the  Searles  Lake,  There  could  be  all 
of  those,  four  different  conspiracies.  Now,  all  the 
evidence  goes  to  prove  [491]  that  ])laintiff  should 
have  known  about  there  being  a  conspiracy  to  fix 
the  prices,  a  conspiracy  to  put  the  fraud  order  case, 
but  that  is  not  evidence  of  the  basis  of  our  com- 
plaint, and  neither  your  Honor  nor  counsel  have  a 
right  to  change  our  complaint  from  a  complaint  and 
a  cause  of  action  based  upon  the  conspiracy  of  1929 
to  four  other  conspiracies  involving  overt  acts.  Now, 
you  have  no  right  to  do  that — and  I  am  speaking 
with  all  due  respect,  your  Honor,  on  the  legal  ques- 
tion.   You  cannot  change  the  cause  of  action. 

The  Court :  I  am  not  attempting  to  change  your 
cause  of  action.  The  only  question  before  me  now 
is  whether  or  not  there  is  any  factual  dispute  that 
the  jury  can  i)ass  upon.  How  am  I  going  to  instruct 
the  jury  as  to  the  facts  in  the  matter  ?  It  is  not  dis- 
puted, no  one  has  disputed  Mr.  Burnham 's  state- 
ment as  to  his  conversations  with  these  various  peo- 
ple. No  one  has  disputed  the  sending  or  receipt  of 
the  various  documents.  There  they  are.  Now,  what 
conclusion  should  be  drawn  as  to  whether  or  not 
there  was  knowledge  of  this  conspiracy,  no  matter 
what  conspiracy  you  are  referring  to,  is  not  a  matter 
that  requires  any  factual  resolution,  does  it? 

Mr.  Carr :  Yes,  it  does,  whether  they  gave  facts, 
whether  they  gave  information  of  the  conspiracy, 
but  they  were  all  directed  to  the  overt  acts  and  not 
to  the  conspiracy  charged  in  our  complaint,   and 
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upon  which  we  are  entitled  to  rely.  Now,  all  of  the 
evidence — and  I  say  again  at  the  expense  of  [492] 
repetition — all  the  evidence  only  goes  to  the  con- 
spiracies involving  each  overt  act.  Not  one  of  them 
touch  or  indicate  in  the  least  that  we  had  any  knowl- 
edge of  the  basic  conspiracy  of  1929  until  the  filing 
by  the  Government  here  of  its  indictment.  There 
is  no  evidence  at  all  on  that  subject,  absolutely  none, 
and  counsel  cannot  attempt  to  change  our  cause  of 
action  from  one  on  the  basic  1929  conspiracy  to  one 
on  four  different  overt  acts.  We  are  not  trying  the 
overt  acts  on  the  main  question.  When  the  main  case 
comes  up,  unless  we  can  prove  that  we  suffered 
damage  from  these  overt  acts  or  these  activities 
prior  to  the  1929  conspiracy,  we  can,  of  course,  not 
recover.    That  is  not  the  question  here. 

The  Court :  You  mean  you  could  not  show  any 
damage  from  the  1929  conspiracy? 

Mr.  Carr:  Under  the  1929  conspiracy  which  we 
stand  on  here. 

Mr.  Harrison:  He  does  not  plead  any  damage 
under  the  1929  conspiracy. 

Mr.  Carr:  Oh,  yes,  we  do.  We  plead  lots  of 
damage. 

The  Court:  Maybe  I  misunderstood  what  you 
just  said.  I  gathered  from  what  you  said  that  you 
would  not  be  able  to  show  any  damage  from  the 
1929  conspiracy. 

Mr.  Carr:  No,  I  said  if  we  could  not.  I  do  not 
say  we  cannot,  because  we  believe  we  can.  But 
the  overt  acts  all  go  to  the  measure  and  extent  of 
the   damage   resulting   from   the    [493]   basic   con- 
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spiracy  of  1929.  If  we  cannot,  when  it  comes  to 
the  main  trial,  prove  that  those  damages  were  not 
incurred  as  the  result  of  the  1929  conspiracy,  of 
course,  we  cannot  recover.  But  that  is  not  the  ques- 
tion here.  The  question  here  is  whether  or  not  the 
statute  has  run  as  to  the  1929  conspiracy,  and  noth- 
ing' else  is  before  this  court  at  this  time. 

Mr.  Harrison:  May  I  be  heard,  if  the  Court 
please,  briefly? 

The  Court:    Yes. 

Mr.  Harrison:  Most  of  the  matters  about  which 
Mr.  Carr  sjjeaks  at  the  present  time  were  discussed 
at  considerable  length  on  the  motion  to  dismiss,  and 
upon  the  motion  settling  the  issue  to  be  tried  here. 
Now,  we  pointed  out  in  connection  with  the  motion 
to  dismiss  and  the  motion  for  summary  judgment 
that  the  mere  fact  that  a  conspiracy  has  existed 
between  the  defendants  does  not  give  the  plaintiff 
any  cause  of  action  at  all.  It  is  elementary  that  in 
order  that  thei'e  be  a  cause  of  action  there  must  be 
concerted  action  or  other  violation  of  the  Antitrust 
Law,  and  as  a  result  of  that  damage  done  to  the 
plaintiff.  Now,  there  were  two  items  pleaded  in  the 
complaint  as  damage  done  to  the  plaintiff.  One  was 
the  fraud  order  of  1925,  and  the  other  was  the  driv- 
ing from  the  business  as  a  result  of  the  price  cuts 
of  June,  1929.  Those  were  the  specific  things  that 
caused  damage.  Those  were  the  only  [494]  things 
that  could  give  rise  to  a  cause  of  action  on  behalf  of 
the  plaintiff  against  the  defendants,  and  that  cause 
of  action  accrued  when  the  damage  accrued,  and 
the  plaintiff  cannot  create  out  of  thin  air  by  a  mere 
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allegation  that  a  conspiracy  was  formed  in  1929  a 
cause  of  action  because  he  does  not  allege  that  any 
damage  resulted  from  that.  He  alleges  the  only 
damage  that  resulted  to  him  was  the  damage  done 
from  the  price  cut  and  the  damage  done  from  the 
fraud  order. 

Now,  your  Honor  will  remember  that  in  connec- 
tion with  the  motion  to  dismiss  counsel  talked  about 
a  continuing  conspiracy,  and  the  1929  conspiracy, 
and  I  thought  it  was  clear  at  that  time  that  the  con- 
clusion had  been  reached  that  unless  there  was  some 
item  of  concealment,  the  statute  of  limitations  began 
to  run  as  soon  as  the  damage  occurred.  Now  we  are 
trying  at  the  present  time  the  question  of  whether 
the  plaintiff  had  knowledge  of  the  violation  of  the 
law  to  his  damage  between  those  two  dates.  And 
why  did  your  Honor  fix  May  17th  as  the  first  date  f 
Because  the  only  act  of  concealment  which  is  alleged 
in  the  complaint  is  the  Zabriskie  conversation  of 
just  that  date.  Of  course,  if  that  concealment  oper- 
ated to  interrupt  the  statute  of  limitations,  and  if 
the  plaintiff  did  not  thereafter  have  any  knowledge 
or  cause  to  believe,  and  if  he  had  a  right  to  rely, 
then  the  statute  might  apply,  but  the  concealment, 
your  Honor  will  note,  related  solely  to  the  price  cuts 
of  1928.  It  had  nothing  to  do  with  any  conspiracy 
[495]  of  1929,  and  the  only  question,  therefore,  pre- 
sented now  is,  whether  or  not,  in  the  first  place,  the 
plaintiff  had  a  right  legally  to  rely  on  the  statement 
made  by  Zabriskie  and,  in  the  second  place,  whether 
or  not  after  that  time,  and  before  1939,  he  had  a 
belief  or  cause  to  believe  that  he  had  a  cause  of 
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action.  If  he  did  not  have  a  right  to  rely,  or  if  at 
any  time  after  that  he  had  knowledge  or  cause  to  be- 
lieve, then  it  necessarily  follows  as  a  matter  of  law, 
that  this  action  is  l)arred.  I  had  understood  that  the 
case  had  proceeded  so  far  that  your  Honor  felt  that 
your  Honor  was  not  quite  ready  to  render  summary 
judgment  on  the  statute  of  limitations  because  there 
was  this  claim  about  the  Zabriskie  conversation,  and 
there  might  perhaps  be  a  vestige,  or  cloud,  or  a  con- 
flict of  evidence  or  testimony  as  to  the  plaintiff's 
condition  after  that  time.  But  u]^  to  that  point  it  liad 
been  settled  that  there  was  no  act  of  concealment 
as  to  Zabriskie 's  statement,  and  it  certainly  ap- 
pears now,  if  it  did  not  appear  then,  that  Zabriskie 's 
statement  related  not  to  any  imaginary  1929  con- 
spiracy, but  to  the  concerted  action  of  these  de- 
fendants in  1928,  which  under  the  complaint  was 
the  thing  which  caused  the  plaintiff's  business  to 
shut  down. 

There  are  only  two  things  alleged  in  the  complaint 
which  could  possibly  constitute  a  cause  of  action, 
because  they  are  the  only  two  things  that  are  al- 
leged to  have  damaged  the  plaintiff:  [496] 

No.  1,  the  fraud  order  in  1925;  and  No.  2,  in 
1928  when  they  cut  the  prices  and  drove  him  out  of 
business.  Now,  then,  if  there  had  not  been  any 
concealment,  if  the  Court  please,  we  would  have 
been  entitled  to  a  summary  judgment  on  the  defense 
of  the  statute  of  limitations,  because  three  years 
after  the  damage  occurred  the  cause  of  action  would 
have  been  barred,  but  the  claim  is  set  up  that  a  state- 
ment was  made  by  Mr.  Zabriskie  in  1929,  and  then 
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the  question  arises,  what  statement  did  he  make? 
If  he  made  a  statement,  did  the  plaintiff  have  a 
right  to  rely  upon  it,  and  did  the  plaintiff,  notwith- 
standing the  statement,  have  knowledge  or  cause  to 
believe  during  the  succeeding  years  prior  to  the 
statutory  period  that  a  cause  of  action  existed? 
But  if  we  were  trying  here  anything  except  conceal- 
ment of  the  price  cuts,  then  the  whole  question  is 
v/rong,  and  your  Honor's  prior  rulings  are  wrong, 
and  the  plaintiff'  cannot  convert  something  that  does 
not  constitute  a  cause  of  action,  to  wit,  an  allegation 
of  some  sort  of  conspiracy  in  1929  that  did  not 
cause  damage,  into  a  cause  of  action  simply  by  add- 
ing it  in  midair  in  the  complaint.  It  is  perfectly 
clear  from  the  complaint  it  was  only  the  alleged  con- 
certed action  in  1925  and  1928  that  caused  the  dam- 
age, that  the  cause  of  action,  if  it  existed,  arose  at 
that  time  and  not  later,  not  by  reason  of  any  later 
facts;  that  three  years  after  the  cause  of  action 
arose  it  was  barred  unless  the  Zabriskie  conversa- 
tion could  be  relied  upon,  and  the  plaintiff  [497] 
did  not  know  or  have  cause  to  believe  after  that 
time,  and  it  was  because  of  those  facts  that  your 
Honor  settled  the  question  as  you  did. 

Your  Honor  will  remember  the  question  before 
the  jury  is  whether  or  not  the  plaintiff  knew  or  had 
cause  to  believe  at  any  time  between  May  17th,  1929, 
and  October,  1939,  that  it  had  been  theretofore,  that 
is,  prior  to  May  17th,  1929,  injured  by  the  defend- 
ants as  a  result  of  their  violation  of  the  Antitrust 
Laws. 
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The  Court:  I  do  not  think  you  have  to  labor 
that  point,  Mr.  Harrison,  because  all  the  prelimi- 
nary motions  and  argument  had  to  do  with  that 
very  subject. 

Mr.  Harrison :     Yes,  your  Honor. 

The  Court:  Mr.  Carr  submitted  a  number  of 
authorities  in  his  memorandum  to  the  effect  that 
where  a  defendant  is  guilty  or  is  claimed  to  be 
guilty  of  fraudulent  concealment  of  the  cause  of 
action,  the  statute  of  limitations  does  not  operate 
until  the  aggrieved  party  discovers  the  existence 
of  the  cause  of  action. 

Mr.  Harrison:     That  was  his  claim. 

The  Court:  That  was  the  basis  upon  which  the 
motion  for  summary  judgment  was  argued  and  was 
the  basis  upon  which  the  discussions  were  had  in 
the  matter  of  the  submission  of  the  s])ecial  issue  to 
the  jury,  and  I  see  that  in  the  complaint  itself  it 
is  alleged  in  paragraph  75  that  the  damage  to  the 
[498]  plaintiff  occurred  in  1928  and  1929,  in  the 
early  days,  and  the  ])laintiff  relied  ui)on  this  con- 
versation with  Zabriskie  in  1929.  It  is  set  forth 
in  the  complaint.  That  which  is  referred  to  there  is 
not  a  conspiracy  that  thereafter  took  place  but  a 
conspiracy  that  had  theretofore  existed.  [498-a] 

It  is  very  plain.  That  is  the  whole  basis  upon 
which  all  of  the  preliminary  matters  were  presented 
to  the  Court  in  this  case.  Despite  the  fact  that  Mr. 
Carr  seems  to  think  I  have  been  busy  on  other 
matters,  I  have  a  pretty  clear  recollection  of  the 
issues  that  were  submitted  in  this  case,  and  no  one 
has  ever  suggested  before  that  we  are  talking  about 
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a  conspiracy  that  occurred  in  1929,  that  was  con- 
cealed in  1929  as  the  result  of  a  conversation  with 
Mr.  Zabriskie. 

Mr.  Carr:  If  it  please  your  Honor,  our  answ(>rs 
to  them  are  full  of  those  contentions.  We  have  al- 
ways rested  on  the  allegations  of  our  complaint. 
Let  me  read  you  Paragraph  81: 

''That  all  of  the  above  acts  done  and  per- 
formed by  defendants  or  some  of  them  have 
been  in  pursuance  to  and  in  furtherance  of  said 
conspiracy,  plans  and  combinations  hereinbe- 
fore in  this  complaint  set  forth  and  described 
and  with  the  intent  and  purpose  of  controlling 
and  dominating  throughout  the  world  and  in 
interstate  commerce  the  mining,  production  and 
the  sale  of  borax  in  all  of  the  various  forms 
and  products,  and  with  the  intent  and  purposes 
of  injuring  and  destroying  Plaintiff's  activities 
as  herein  set  forth  and  removing  Plaintiff  as 
a  competitor  of  defendants  or  some  of  them  in 
said  mining,  production  and  selling  of  borax  in 
all  its  forms;  that  due  to  said  intents,  purposes 
and  acts  of  defendants  plaintiff  has  been  dam- 
aged in  the  sum  of  $1,168,000,"  and  so  [499] 
forth. 

Now,  what  are  the  charges  up  here?  The  charges 
are  the  fraud  order  case,  the  i)rice  cut,  the  opposi- 
tion, the  forcing,  the  losing  of  our  lease  on  Searles 
Lake,  which  we  attribute  to  the  defendants,  and 
which  occurred  long  after  the  1929  conspiracy,  and 
also  the  contest  and  fight  over  the  Little  Placer, 
their  objections  to  our  going  ahead  with  the  Little 
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Placer,  all  of  wliieh  or  the  greater  part  of  which 
occurred  after  1929.  It  is  true  that  in  the  fraud 
order  case  and  in  the  price  cuts  and  in  some  portions 
of  the  Little  Placer  some  of  those  things  existed 
prior  to  1929,  but  many  of  them  continued  after- 
wards and,  as  I  have  said,  have  therefore  come  in, 
and  we  allege  that  in  1929,  when  this  conspiracy 
was  reduced  to  writing,  they  picked  up  and  in- 
cluded within  it  all  of  the  conspiracy 

The  Court:  Do  you  mean  that  they  conspired  to 
something  that  they  had  already  done? 

Mr.  Carr:  To  carry  on  what  they  had  started — 
not  completed,  because  the.y  did  not  complete  oui- 
destruction  until  along  in  1938,  until  we  lost  our 
Searles  Lake  lease  and  our  projDerty.  Now,  if  undei' 
the  charge  of  conspiracy  we  could  not  prove  that 
damages  from  the  fraud  order  and  the  price  cuts 
occurred,  any  portions  of  them  occurred  to  us  after 
1929,  of  course,  we  could  not  recover. 

The  Court :  You  are  contending  there  were  sep- 
arate conspiracies  then? 

Mr.   Carr:     Yes,   in  a   sense. 

The  Court:     Either  you  are  or  you  are  not. 

Mr.  Carr :  Let  us  say  we  are.  We  are  contending 
in  1929  they  made  a  conspiracy  to  put  everybody 
out  of  business,  all  of  the  competitors. 

The  Court :  Now,  what  they  did  to  you  after  1929 
caused  you  to  lose  your  lease? 

Mr.  Carr:  Caused  us  to  lose  our  lease  and  caused 
the  reinstatement  of  the  Postal  fraud  order.  They 
caused  us  to  lose  our  lease,  our  plant,  also  our 
physical  plant  in  which  we  had  invested  a  million 
dollars  or  more. 
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The  Court:  On  that  cause  of  action  what  con- 
cealment are  you  going  to  rely  upon  as  to  the  1929 
conspiracy  ? 

Mr,  Carr:  Well,  the  1929  conspiracy,  the  same 
thing,  and  the  evidence  which  your  Honor  rejected, 
which  we  believe  should  have  gone  in  because  it 
shov;ed  the  intent  and  purpose  of  this  conspiracy  to 
secrete  it  and  cover  it  up. 

The  Court:  Yes,  but  how  do  you  get  at  the 
statute  of  limitations,  assuming  3^011  are  claiming 
some  damage  because  of  acts  committed  subsequent 
to  1929  and  pursuant  to  the  1929  conspiracy?  What 
is  the  impact  of  the  statute  of  limitations  with  re- 
spect to  that  matter?  The  Zabriskie  conversation 
does  not  have  anything  to  do  v^dth  that,  does  it? 

Mr.  Carr:  Yes,  it  does,  because  Mr.  Burnham 
was  induced  at  that  time  to  believe  that  these  people 
were  acting  lawfully  and  without  conspiring — he 
testified  he  continued  to  believe  Zabriskie  right  up 
to  the  end. 

The  Court:  How  could  he  believe  Zabriskie  as 
to  a  conspiracy  which  had  not  yet  taken  place? 

Mr.  Carr:     Surely  he  could. 

The  Court :     I  do  not  follow  that. 

Mr.  Carr:  He  testified  he  believed  him  when  he 
said  they  did  not  conspire  to  cut  the  prices. 

The  Court:  That  might  refer  to  the  other  con- 
spiracies. We  are  now  talking  about  the  point  you 
are  making  that  'you  have  a  separate  conspiracy 
for  1929. 

Mr.  Carr :     That  is  the  basis  of  our  complaint. 

The  Court:     That  was  entered  into  in  1929. 

Mr.  Carr:     Yes. 
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The  Court:  And  that  the  overt  acts  in  connec- 
tion with  that  are  the  final  taking  away  of  your  lease 
in  1937,  was  it? 

Mr.  Carr:     1938. 

Mr.  Harrison:     January,  1938. 

The  Court:  January,  1938.  Now,  you  filed  your 
suit  in  1945. 

Mr.  Carr:     Yes,  sir,  your  Honor. 

The  Court :  Now  the  statute  of  limitations  would 
run  on  that  claim  unless  you  have  some  fraudulent 
concealment  of  [502]  that  conspiracy.  What  have 
you  alleged  or  shown  in  connection  with  that  mat- 
ter? 

Mr.  Carr :  Well,  the  conspiracy  was  self-conceal- 
ing of  1929  and  we  knew  nothing  about  it. 

The  Court  You  lost  your  pi'operty  in  1937  and 
1938? 

Mr.  Carr:     Yes,  your  Honor. 

The  Court:  There  is  testimony  as  to  the  wit- 
ness Burnham 's  conversations  and  correspondence 
concerning  that  matter. 

Mr.  Carr:     Yes. 

The  Court :     So  at  the  time  you  knew  about  it. 

Mr.  Carr:     No,  we  didn't  know  about  it. 

The  Court:  You  knew  your  property  had  been 
taken  away  from  you ;  that  is  the  damage  you  suf- 
fered at  that  time. 

Now,  you  have  to  bring  your  action  on  that  dam- 
age during  the  statutory  period  unless  you  are  able 
to  show  that  there  was  some  fraudulent  concealment 
that  you  did  not  have  knowledge  of. 
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Mr.  Carr:  He  also  has  testified  that  he  did  not 
know  of  it,  and  the  law  supposes  that  a  conspiracy 
is  self-concealing.  Your  Honor  has  stated  that  on 
this  trial.  The  law  is  that  a  conspiracy  is  self -con- 
cealing, and  the  various  facts  of  the  whole  thing 

The  Court:  Of  course,  if  it  is  self-concealing  it 
M'ould  not  make  any  difference.  You  could  bring 
a  suit  fifty  years  [503]  afterwards  then. 

Mr.  Carr:  What  is  wrong  with  that?  Why 
should  time  cure  fraud,  deceit  and  dishonesty  ?  Time 
only  cures  valid  claims.  It  does  not  cure  fraud.  It 
does  not  run  against  fraud  or  deceit  or  concealment. 

The  Court :     It  does  run  after  discovery. 

Mr.  Carr:  Until  discovery.  It  starts  when  the 
discovery  comes,  but  fraud  does  not  cure  deceit  and 
wrongdoing,  and  if  it  was  fifty  years,  what  is  the 
difference?  Why  should  the  statute  of  limitations 
constitute  a  defense  to  fraud? 

The  Court:  An  action  for  damages  under  the 
Anti-Trust  Law  is  not  an  action  for  fraud. 

Mr.  Carr:  No,  your  Honor,  but  the  fraud  tolls 
the  statute. 

The  Court :  That  is  a  new  statutory  right  that  is 
given  you.  It  is  not  an  action  for  fraud.  The  only 
fraud  that  is  involved  here  is  the  issue  that  you  have 
raised:   Was  there  a  fraudulent  concealment? 

Mr.  Carr:  It  was,  and  we  believe  we  have 
shown  it. 

The  Court:  That  has  nothing  to  do  with  the 
cause  of  action ;  that  has  to  do  with  the  tolling  of  the 
statute  of  limitations. 
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Mr.  Carr :  The  tolling  of  the  statute  and,  further- 
more, we  have  another  ground:  It  is  a  continuing 
conspira-cy.  Your  Honor  has  never  passed  on  that 
and  we  have  not  presented  that  [504]  here  for  the 
reason  that  that  is  a  question  of  law.  No  matter 
what  happens  here  with  this  jury,  your  Honor  was 
going  to  have  to  pass  or,  rather,  we  were  going 
to  ask  you  to  pass  on  the  question  of  the  continuing 
conspiracy.  Now,  the  Kissel  case  we  believe  abso- 
lutely in  point,  and  the  other  eases  involved  there, 
and  I  would  like  to  ask  your  Honor  to  express  an 
opinion  now  without 

The  Court:  Let  us  assume  you  are  right,  Mr. 
Carr,  and  that  you  have  a  separate  cause  of  action 
on  what  you  claim  to  be  is  the  1929  conspiracy  which 
resulted  to  your  damage  in  1938,  and  let  us  assume 
that  we  have  a  record  here  which  discloses  what  was 
or  was  not  done  or  happened  after  1938  that  would 
affect  the  timely  presentation  of  the  cause  of  action : 
What  dispute  as  to  the  facts  involved  as  to  that 
particular  portion  of  your  complaint  is  there*? 

^Ir.  Carr :  1938  was  not  the  only  one.  The  Little 
Placer  fight  went  on  until  the  very  end,  and  that 
would  be  enough  to  toll  the  statute,  until  the  vevy 
end.  The  Little  Placer  claim  is  very  valupble.  That 
claim  is  worth  over  ten  million  dollars.  It  is  one  of 
the  finest  bodies  of  borax  there  is  in  the  world.  We 
fought  for  that,  and  they  have  resisted  us  all  along 
and  conspired  in  every  way  to  prevent  us,  so  if  we 
had  nothing  left  in  the  way  of  damages  except  the 
Little  Placer,  we  would  be  all  right.  "We  w(-uld  get 
a  judgment,  or  I  mean  we  could  suffer  damage  far 


vs.  Borax  Consolidated,  Ltd.  797 

ill  excess  of  [505]  what  we  ask  for.  That  fight  never 
ended  until  the  decision  of  your  Honor  in  this  case 
caused  them  to  abandon  their  action  in  Washington 
to  force  the  Department  to  give  them  the  lease  on 
the  Little  Placer.  That  continued  up  to  the  conclu- 
sion of  that  case,  your  Honor,  and  the  damages 
were  there.  So  that  is  in  addition  to  there  being 
a  continuing  conspiracy  in  the  matter.  No  matter 
what  happens  here  we  will  ask  your  Honor  to  pass 
on  that  continuing  conspiracy  under  the  reservation 
you  made  in  your  order  that  you  would  pass  on  the 
motions  to  dismiss  subsequently  to  this.  You  held 
the  motions  in  abeyance  pending  the  determination 
of  this  case.  With  all  due  respect,  I  think  the  error 
and  trouble  arose  from  the  form  of  your  Honor's 
pre-trial  order  in  fixing  the  dates. 

The  Court:  Of  course,  if  I  were  not  to  submit 
this  matter  to  the  Jury  on  the  ground  that  there 
was  no  issue  of  fact  to  be  considered  by  the  Jury, 
and  I  decide  it  myself,  I  will  decide  the  entire  ques- 
tion as  to  whether  or  not  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  because,  after 
all,  that  is  the  question  the  Court  has  to  determine 
after  a  verdict  of  the  Jury,  if  the  question  were 
presented  to  the  Jury. 

Mr.  Carr :  I  do  not  think  we  would  have  any  ob- 
jection if  your  Honor  wanted  to  withdraw  the 
case  and  take  it  up  for  your  own  decision.  We  have 
no  objection  to  that.  We  know  [506]  your  Honor 
will  decide  it  according  to  your  best  views. 

The  Court:  Offhand,  Mr.  Carr,  I  am  not  going 
to  decide  this  tonight,  because  I  am  going  to  take 
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it  home  with  iiie  and  look  at  it  some  more,  but  my 
feeling  in  the  matter  is  there  is  no  question  of  fact 
to  go  to  the  Jury.  I  do  not  see  what  the  Jury  can 
decide  in  this  case.  I  think  it  is  up  to  the  Court  to 
decide  on  the  undisputed  testimony  here  whether  as 
a  matter  of  law  there  was  or  was  not  the  knowledge 
here  that  makes  this  acti(m  untimely  ])rought,  and  I 
think  that  is  all  there  is  involved  in  the  case.  T  am 
not  anxious  to  assume  the  burden  of  trying  some- 
thing that  a  Jury  can  decide.  I  assure  you  I  have 
plenty  of  other  things  to  do.  But  I  have  to  de- 
termine that  point  as  my  conscience  dictates,  and 
if  it  is  a  question  of  law,  1  sht)uld  not  befuddle  the 
Jury  of  trying  to  decide  some  questions  that  they 
could  not  properly  decide. 

Mr.  Carr :  We  are  not  consenting  at  this  time  to 
any  suoh 

The  Court :  I  do  not  want  you  to  waive  anything. 
You  asked  for  a  jury  and  you  are  entitled  to  have 
a  jury  if  there  is  a  question  of  fact  in  tlie  case. 

Mr.  Carr:  This  is  an  ecpiitable  case  and  it  is  in 
your  Honor's  discretion.  I  would  like  to  make  one 
more  observation.  Your  Honor  stated  when  we  were 
discussing  the  presentation  of  the  question  and  you 
thought  I  had  made  some  [o07]  suggestions  to  you 
about  the  dates,  I  think  if  your  Honor  will  look  at 
Mr.  Lasky's  letter  of  December  12 

The  Court :  I  had  my  file  out  in  that  matter,  Mr. 
Carr.  I  did  not  mean  that  you  had  suggested  those 
dates,  but  after  Mr.  Lasky  had  written  me  a  letter 
suggesting  this  form  of  order,  then  you  wrote  me 
a  letter,  too,  about  the  matter. 
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Mr.  Carr:  I  think  I  wrote  you  giving  yon  tlie 
Bear  Film  case,  when  your  Honor  on  the  argument 
requested  both  of  us  to  present  to  you  our  respective 
suggestions,  and  your  Honor  said  that  then  you 
would  take  both  of  those  and  work  out  a  question. 

Mr.  Harrison:     That  is  right. 

The  Court :  I  think  in  the  case  you  were  arguing 
that  the  matter  was  purely  a  question  of  knowledge 
and  the  other  side  were  arguing  that  it  was  a 
question  of  belief. 

Mr.  Harrison:     That  is  right. 

The  Court:  So  I  wanted  to  give  each  side  the 
lienefit  of  his  contention  and  make  it  real  broad, 
and  that  was  the  reason  why  I  said,  "either  knowl- 
edge or  reasonable  cause  to  believe,"  because  I  felt 
that  that  would  be  a  broad  enough  catch-all  to  really 
do  justice  to  the  issue. 

Mr.  Carr:  Another  illustration  of  the  unfortun- 
ate situation  we  get  into  by  trying  to  please  both 
sides.   Thank  you,  your  Honor. 

The  Court:  I  will  take  both  motions  for  direc- 
tion to  [508]  the  Jury  under  advisement  and  decide 
them  in  the  morning  when  the  Jury  comes  in. 

Mr.  Carr :  Will  your  Honor  consider  in  so  doing 
tonight  the  last  instructions  which  we  handed  you 
this  afternoon? 

The  Court:  Yes,  I  will  look  at  all  the  instruc- 
tions. 

Mr.  Carr :  And-  we  would  like  to  have  at  this 
time,  so  there  will  be  no  mistake  about  it,  objections 
to  all  the  suggested  findings  of  fact  presented  by 
the  defendants. 
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Mr.  Harrison :     You  mean  instructions. 

Mr.  Carr:     Instructions. 

Mr.  Harrison :  And  similarly  we  have  objections 
to  the  instructions  proposed  by  the  plaintiff. 

The  Court:  If  the  case  goes  to  the  Jury  I  will 
make  a  note  at  the  time,  so  you  will  all  have  what- 
ever exce])tions  you  want  in  that  regard. 

Mr.  Harrison :  In  the  event  your  Honor  should 
deny  these  motions  we  will  discuss  then  the  time 
for  argument. 

The  Court:     Yes. 

(Thereupon  an  adjournment  was  taken  until 
tomorrow,  April  3,  1947,  at  10:00  o'clock  a.m.) 


Thursday,  April  3,  1947,  10:00  o 'Clock  A.M. 

The  Clerk:  Burnham  Chemical  Company  vs. 
Borax  Consolidated. 

Mr.  Carr :     Ready. 

Mr.  Harrison:     Ready. 

Mr.  Carr:  Your  Honor,  may  I  piesent  another 
requested  instruction  that  we  have? 

The  Court :     Very  well. 

In  this  case  the  complaint  was  filed  on  July  3, 
1945.  By  it  the  plaintiff  corporation  seeks  to  re- 
cover damages  caused  to  it  because  of  asserted 
violations  by  the  defendants  of  the  Sherman  Anti-. 
Trust  Law,  15  U.S.C.  Section  15.  Subsequent  to  the 
filing  of  the  complaint  the  defendants  moved  for  a 
dismissal  of  the  ease  and  for  a  simimaiy  judgment 
in  favor  of  the  defendants  for  the  reason,  among 
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other  grounds,  that  the  action  wan  barred  by  the 
statute  of  limitations.  On  September  20,  1946,  the 
court,  heeding  the  admonitions  of  our  circuit  court 
in  cases  of  similar  motions,  denied  the  motion  for 
summary  judgment  for  the  reasons  stated  in  the 
order  made  by  the  court  at  the  time,  and  prmcipally 
for  the  reason  that  there  might  be  a  factual  question 
in  some  way  necessary  to  be  decided  in  connection 
with  the  plea  of  the  statute  of  limitations.  The 
decision  on  the  motion  to  dismiss  was  reserved  at 
that  time.  The  court  ordered  then  that  there  be 
a  special  preliminary  trial  for  the  purpose  of 
determining  such  factual  issue  as  would  be  requisite 
for  the  determination  by  the  court  of  the  motion 
to  dismiss  u])on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations.  The  defendants 
then,  as  directed  by  the  court,  filed  a  special  answer 
to  the  complaint  setting  up  the  statute  of  limitations 
as  a  special  defense.  Then  the  plaintiff  moved  to  set 
the  special  issue  for  trial  before  a  jury,  and  that 
motion  was  granted,  and  the  case  was  set  for  trial 
before  a  jury  for  the  purpose  of  determining  such 
factual  issue  as  might  be  necessary  to  aid  the 
court  in  determining  the  plea  of  the  statute  of 
limitations. 

After  that  was  done,  a  pre-trial  conference  was 
held,  and  on  January  16th  the  court  made  a  pre- 
trial order  by  which  it  was  directed  that  the  special 
issue  to  be  submitted  to  the  jury  sfiall  be  as  follow\s : 

"At  any  time  from  May  17,  1929  to  October 
10,  1939  did  the  plaintiff  know  or  have  good 
cause   to   believe    that   its   business    had   been 
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theretofore  damaged  by  acts  of  the  defendants 
in  violation  of  the  Antitrust  Laws  of  the  United 

States?" 

Upon  the  decision  of  this  si)ecial  question  depends 
the  court's  determination  of  the  plea  of  the  Statute 
of  Limitations. 

The  trial  of  this  special  issue  was  commenced  on 
March  26th  and  continued  on  March  27th,  March 
28th,  April  1st  and  [511]  A]iril  2nd,  with  presen- 
tation of  evidence  by  both  sides.  The  evidence  was 
concluded  yesterday,  April  2nd.  Only  one  witness 
testified  in  the  case,  the  president  of  the  plaintiff 
corporation,  and  all  evidence  on  behalf  of  hoih  the 
plaintiff  and  the  defendants  was  elicited  either  from 
him  or  while  he  was  on  the  witness  stand. 

The  plaintiff,  at  the  conclusion  of  the  evidence 
yesterday,  moved  that  the  court  direct  the  jury  to 
answer  the  special  inquiry  in  the  negative.  The 
defendants  separately  moved  that  the  court  direct 
the  jury  to  render  a  verdict  on  the  special  issue  in 
the  affirmative.  The  court  may  and  it  should  direct 
a  verdict  if  the  evidence  is  undisputed  or  if  the 
evidence,  even  though  it  be  conflicting,  be  so  con- 
clusive that  the  court,  in  the  exercise  of  sound 
judicial  discretion,  should  set  aside  a  verdict  in 
opposition  to  it.  Brady  vs.  The  Southern  Railway 
Company,  320  U.S.  476;  Farr  Company  vs.  Union 
Pacific  Railroad,  106  Fed.  (2d)  437;  National 
Mutual  Casualty  Company  vs.  Eisenhower,  116  Fed. 
(2d)  891 ;  Mutual  Benefit  Life  Insurance  Company 
vs.  Snyder,  109  Fed.  (2d)  469;  Oklahoma  Natural 
Gas  Company  vs.  McKee,  121  Fed.  (2d)  583. 
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It  appears  to  the  court  in  this  case  that  the  evi- 
dence upon  the  issue  now  before  the  jury  is  un- 
disputed. All  of  the  evidence  shows  both  knowledge 
and  good  cause  to  believe  on  the  part  of  the  plaintiff 
during  the  period  specified  in  the  special  inquiry, 
that  its  business  had  been  damaged  by  [512]  acts 
of  the  defendants  in  violation  of  the  Antitrust  Laws. 
The  statements  of  the  president  of  the  defendant 
corporation,  who  was  the  only  witness  in  the  case, 
that  he  had  no  knowledge  or  cause  to  believe,  are 
opinions,  and  in  the  opinion  of  the  court  are  there- 
fore not  proper  evidence.  However,  even  if  the 
statements  of  the  president  of  the  corporation,  who 
was  the  only  witness,  that  he  had  no  knowledge  or 
cause  for  belief  be  considered  as  evidence,  the  court 
woidd  still  direct  a  verdict  in  the  affirmative  upon 
the  special  issue,  because  the  evidence  is  so  conclu- 
sive in  favor  of  an  affirmative  answer  upon  the 
special  issue  that  the  court  would  set  aside  a  nega- 
tive reply  by  the  jury  to  the  special  issue.  State- 
ments in  writing  and  under  oath  by  the  witness 
Burnham,  who  was  the  managing  president  of  the 
plaintitf,  commencing  in  1925  and  continuing 
throughout  the  years  to  1940,  show  without  dispute 
a  continued  awareness  and  knowledge  of  the  plain- 
tiff's cause  of  action  set  out  in  the  complaint.  Not 
only  that,  but  these  writings  make  continuous  claim 
as  to  the  responsibility  of  the  defendants  for  the 
loss  and  damage  caused  to  the  plaintiff's  business. 
Consequently,  no  mere  lip  service  to  the  contrary 
can  rise  to  the  dignity  of  creating  a  factual  conflict 
for  resolution  by  the  trier  of  the  fact.    There  has 
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been  do  evidence  in  the  opinion  of  the  court  of  any 
fraudulent  representation  or  concealment  by  the 
defendants  of  the  plaintiff's  cause  of  action  which 
deterred  the  plaintiff  [513]  from  timely  presenta- 
tion of  its  claim  in  this  court.  The  so-called  Zabris- 
kie  and  Emlaw  conversations  do  not  by  any  stretch 
of  the  imagination  go  beyond  denials  of  the  plain- 
tiff's claim.  In  no  sense  do  they  reach  the  stature 
of  fraudulent  representations  or  concealment  of 
such  an  affirmative  nature  as  to  in  law  be  mislead- 
ing to  the  plaintiff.  Moreover,  the  evidence  without 
dispute  shows  the  plaintiff  did  not  rely  upon  the 
statements  made  by  these  two  men  and  hence  there 
is  no  proof  of  any  misleading  character  to  be  at- 
tributed to  them. 

One  other  matter  requires  comment  by  the  court. 
I  should  like  to  make  it  abundantly  clear  that  the 
court  does  not  hold  any  l)rief  for  the  defendants  in 
the  case.  It  would  not  be  an  imreasonable  inference 
from  the  facts  so  far  presented  in  this  case,  as 
well  as  from  the  court's  judicial  knowledge  by  vir- 
tue of  the  criminal  and  civil  proceedings  brought 
by  the  Government  in  this  court,  that  the  alleged 
acts  and  conduct  of  the  defendants  might  well  have 
caused  the  ruination  of  the  plaintiff's  business.  But 
this  court  is  not  called  upon  to  determine  the  merits 
of  the  case.  Neither  the  judge  nor  the  jury,  if  per- 
mitted to  proceed  to  determine  the  case,  are  so  con- 
cerned. I  make  this  comment  because  there  has  been 
a  contention  made  by  the  plaintiff  that  the  plaintiff 
made  every  effort  and  used  every  diligent  proce- 
dure at  its  command  to  endeavor  to  obtain  what  it 
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stated  to  be  the  necessary  evidence  [514]  in  con- 
nection with  its  asserted  cause  of  action.  However, 
the  law  does  not  excuse  an  imtiniely  presentation 
upon  the  ground  that  the  party  asserting  the  claim 
has  been  unable  to  obtain  others  to  aul  in  the  pres- 
entation of  the  claim.  The  burden  of  presenting  an 
asserted  claim  in  a  legal  proceeding  always  rests 
upon  the  party  who  has  and  asserts  it,  and  he  may 
not  excuse  untimely  presentation  because  he  has 
been  unable  to  enlist  the  aid  of  others  in  order  to 
bring  about  adjudication  in  the  court  of  his  claim. 

The  plea  of  the  statute  of  limitations  is  not  a 
technical  one.  No  court  can  disregard  it  because 
of  a  personal  desire  that  someone  may  ultimately 
obtain  recompense  for  an  injury  alleged  to  have 
been  suffered.  The  statute  of  limitations  plea  is  as 
much  a  comj^onent  part  of  the  scheme  of  adminis- 
tration of  justice  as  is  the  theory  that  a  just  claim 
should  be  given  consideration  by  a  court.  There 
are  many  reasons  why  claims  must  be  timely  pre- 
sented. For  the  reasons  the  court  has  stated  the 
plaintiff's  motion  for  a  directed  verdict  will  be  de- 
nied and  the  defendants'  several  motions  will  be 
granted. 

Ladies  and  gentlemen,  the  decision  which  the 
court  has  just  made  will  excuse  the  jury  from  any 
further  consideration  of  the  case.  It  sometimes 
happens  that  even  though  a  jury  has  sat  for  a  long 
time  in  hearing  evidence  in  a  case,  as  in  this  un- 
usual case,  it  becomes  necessary  as  a  matter  of  law 
[515]  for  the  court  to  make  a  decision  which  takes 
the  case  from  the  hands  of  the  jury.    Therefore, 
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because  of  the  fact  that  the  court  has  directed  the 
decision  in  this  matter,  it  will  not  be  necessary  for 
the  jury  to  make  any  decision  in  the  case.  I  wish 
to  thank  the  members  of  this  jury  for  their  atten- 
tion and  attendance  upon  the  trial  of  this  case,  and 
to  assure  the  jury,  even  though  j^ou  have  not  been 
called  upon  to  make  a  decision  in  the  case,  you 
have  nevertheless  by  your  attendance  in  the  case 
made  your  joroijer  contribution  as  to  this  case.  The 
]\\vj  may  be  excused  at  this  time. 

Mr.  Carr:  At  this  time  may  the  plaintiff  ex- 
cept to  the  denial  of  its  motion?  Your  Honor  has 
ordered  a  denial  of  its  motion  for  a  directed  verdict. 
I  also  except  to  the  order  of  your  Honor  granting 
the  motion  of  the  defendants  for  a  directed  verdict. 

The  Court :     Very  well.   The  record  will  so  show. 

Mr.  Harrison :  I  assume,  your  Honor,  no  formal 
verdict  is  necessary? 

The  Court:  I  do  not  tliink  so.  The  jury  may 
be  excused. 

(Thereupon  the  jury  were  excused  and  re- 
tired from  the  courtroom.) 

The  Court:  Inasmuch  as  the  court  has  directed 
the  verdict  in  this  matter,  Mr.  Carr,  I  would  like 
to  ask  you  whether  or  not,  before  the  court  passes 
upon  the  motion  to  dismiss  on  the  ground  that  the 
action  is  barred  by  the  statute  of  [516]  limitations, 
if  you  wish  to  have  an  opportunity  to  present  any 
other  ground  in  opposition  to  the  granting  of  the 
motion. 

Mr.  Carr:  I  do,  your  Honor,  upon  the  ground 
of  a  continuing  conspiracy. 
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The  Court:  Would  you  like  to  present  that  in 
some  formal  manner,  or  would  you  like  to  make 
a  statement  so  that  the  record  may  have  what  you 
have  to  say  on  that  point"? 

Mr.  Carr:  Whatever  your  Honor  prefers.  The 
contention  will  be  that  this  was  a  continuing  con- 
spiracy, and  therefore  the  statute  did  not  begin  to 
run  until  the  end  of  the  Little  Placer  litigation,  the 
last  overt  act  under  the  conspiracy,  until  its  ter- 
mination, which  was  the  dismissal  by  order  of  this 
court  of  the  application  for  the  Little  Placer  claim. 
I  have  not  my  authorities  with  me  on  that  subject 
right  now.  If  your  Honor  woidd  prefer  that  we 
brief  it,  that  is  perfectly  agreeable  with  me ;  which- 
ever would  be  more  convenient  to  your  Honor. 

The  Court:  I  have  heard  the  arguments  gen- 
erally. I  just  want  to  make  sure  there  was  nothing 
additional  aside  from  the  matters  you  have  urged 
in  connection  with  the  matter  now  before  the  court, 
that  there  was  anything  additional  that  you  had  in 
mind  to  urge  before  the  court  made  any  formal 
order  granting  a  motion  to  dismiss. 

Mr.  Carr:  I  could  not  say  that,  your  Honor, 
now.  I  would  like  to  review  the  whole  situation 
before  I  say  that.  [517]  We  never  went  very  fully 
into  the  question  of  the  continuing  conspiracy.  That 
was  mentioned,  but  we  never  argued  it  pointedly, 
and  it  was  never  brought  to  the  attention  of  the 
court  very  pointedly.  The  contention  was  made, 
but  I  would  like  to  present  a  formal  argument  on 
that  question  and  possibly  any  other  question  that 
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might  occur  to  lis  between  now  and  the  time  of  such 
argument.  I  would  like  to  review  tliis  whole  situa- 
tion. I  cannot  do  it  in  a  moment. 

The  Court:  I  know  that.  What  I  had  in  mind 
particularly  was,  the  court  has  now  determined  the 
question  as  a  matter  of  law  whether  or  not  during 
the  period  of  May  27,  1929,  to  October  10,  1939,  the 
13iaintiff  knew  or  had  cause  to  believe  that  its  busi- 
ness had  been  damaged. 

Mr.  Carr:     Yes. 

The  Court:  The  purpose  of  submitting  that 
factual  issue  was  to  determine  whether  or  not  the 
motion  to  dismiss  on  the  ground  of  the  statute  of 
limitations  should  be  granted.  I  have  determined 
that  as  a  matter  of  law.  Now,  is  there  anything  be- 
yond that  issue  as  to  whether  or  not  the  plaintiff 
had  knowledge  or  cause  to  believe  within  that  stated 
period  that  its  business  had  been  damaged  ?  Is  there 
anything  beyond  that  issue  that  would  change  the 
obvious  result  that  the  court  should  grant  the  mo- 
tion to  dismiss  1 

Mr.  Carr:  Yes,  your  Honor,  if  it  was  a  con- 
tinuing conspiracy  you  certainly  should  not  grant 
the  motion  to  dismiss.  [518] 

The  Court:     Just  what  do  you  mean  by  that? 

Mr.  Carr:  Well,  the  law  is,  under  the  Kissel 
case,  that  where  a  conspiracy  has  been  formed  and 
a  number  of  overt  acts  have  continued,  each  overt 
act  is  a  renewal  of  the  conspiracy,  and  the  statute 
does  not  begin  to  run  until  the  termination  of  those 
so-called  overt  acts,  and  that  is  well  established 
law,  as  we  believe,  and  I  want  to  present  that.   We 
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liave  never  presented  that  very  formally  to  your 
Honor.  It  was  mentioned  in  onr  memos.  We  were 
relying  more  on  tins  concealment  provision  and  the 
qnestion  you  presented  here. 

The  Court:  You  mean  there  is  another  qnestion 
as  to  whether  or  not  the  plaintiff  had  knowledge 
or  cause  to  helieve  between  1939  and  the  time  Vv^ithin 
which  it  would  have  had  to  file  this  suif? 

Mr.  Carr:  No,  your  Honor,  we  believe  the  law 
is  the  conspiracy  is  what  is  known  as  a  continuing 
conspiracy,  and  continued  in  force  up  until  the 
termination  of  the  last  overt  act,  and  that  there- 
fore the  statute  did  not  begin  to  run,  irrespective 
of  your  Honor's  dates  indicated  in  your  pre-trial 
order,  until  the  termination  of  that  last  overt  act. 
That  is  the  Kissel  case. 

The  Court:  What  do  you  contend  would  be  the 
last  overt  act?  You  said  1937. 

Mr.  Carr:  The  Little  Placer  claim,  when  the 
claim  for  the  Little  Placer  was  terminated  by  order 
of  this  court  sometime  [519]  after  Septembej",  1944. 

The  Court:  I  do  not  follow  that.  How  did  I 
terminate  it?  You  mean  this  court? 

Mr.  Carr:  Your  Honor  in  your  order  directed 
that  they  dismiss  their  contest  or  application.  They 
had  a  petition  for  mandamus,  I  believe  it  was, 
pending  in  the  District  Court  of  the  District  of 
Washington,  to  compel  the  Secretary  of  the  Interior 
to  issue  them  a  leage  upon  the  Little  Placer.  Now, 
that  is  all  part  of  the  conspiracy  which  we  have 
charged  here,  and  until  the  termination 

The  Court :  You  are  speaking  of  some  provision 
of  the  equity  decree  ? 
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Mr.  Carr:  Yes,  your  Honor,  and  until  the  ter- 
mination of  that  overt  act  the  statute  did  not  begin 
to  run  as  against  the  plaintiff  in  this  action.  We 
believe  we  can  show  many  cases.  As  I  say,  we  have 
not  presented  them.  When  this  matter  came 
along 

The  Court :  This  is  the  first  time  you  have  made 
that  specific  point. 

Mr.  Carr:  Oh,  no,  j^our  Honor,  we  mentioned 
the  fact  of  a  continuing  conspiracy. 

The  Court :  I  do  not  recall  that  my  attention  has 
ever  been  called  before  to  the  specific  contention 
which  you  now  make  that  irrespective  of  any  of 
these  other  matters,  that  there  is  no  question  of  the 
statute  of  limitations  involved  in  [520]  this  case 
at  all  because  of  the  fact  that  the  last  overt  act 
was  in  1944. 

Mr.  Carr:  Yes,  your  Honor,  this  was  a  contin- 
uing conspiracy. 

The  Court:  I  know  you  have  said  that  before, 
but  I  have  never  heard  before  the  precise  conten- 
tion made  that  there  is  no  question  of  the  statute 
of  limitations  at  all  involved.  Why  did  we  have 
this  question  and  spend  all  this  time  in  the  pre-trial 
discussing  the  form  in  which  the  special  issue  was 
to  be  presented  to  the  jury,  and  there  was  no  ref- 
erence made,  no  argument  to  me  that  the  statute 
was  wholly  inapplicable  because  of  the  fact  that 
the  statute  did  not  begin  to  run  until  1944  ? 

Mr.  Carr:  No,  but  we  did  say  when  we  present- 
ed our  argument  or  memo  in  support  of  the  in- 
structions which  we  asked  you  to  give  the  jury,  we 


vs.  Borax  Consolidated,  Ltd.  811 

referred  to  the  contention  that  there  was  a  con- 
tinuing conspiracy,  and  that  it  was  a  question  of 
law,  your  Honor,  and  not  one  for  the  juiy.  If  you 
will  examine  that  memo  you  will  see  such  to  be 
the  fact.  There  can  be  more  than  one  objection  to 
the  plea  of  the  statute.  Now,  this  one  you  have 
presented  to  the  jury  was  a  factual  one.  Your 
Honor  fixed  the  dates,  yourself,  as  to  it,  and  which 
we,  with  all  due  respect,  believed  to  be  error,  that 
that  order  was  error  in  view  of  all  the  facts,  and 
then  in  addition  to  that,  even  granting  for  the  sake 
of  argument — say  [521]  we  were  arguing  on  de- 
murrer— even  for  the  sake  of  argument 

The  Court:  Mr.  Carr,  I  want  to  make  myself 
clear  on  that :  The  dates  do  not  make  any  difference 
to  me,  at  all.  If  I  were  to  decide  right  now  the  mo- 
tion to  dismiss  on  the  ground  of  the  statute  of  limi- 
tations, I  would  hold  that  at  all  times  from  1925 
on,  whether  it  be  a  continuing  conspiracy  or  what- 
ever you  call  it,  there  was  knowledge  and  good  cause 
to  believe,  and  therefore  the  action  was  not  timely 
brought.  Now,  if  you  have  an  additional  point  that 
has  nothing  to  do  with  knowledge  or  cause  to  be- 
lieve that  is  based  upon  the  ground  that  there  is 
no  necessity  for  the  court  and  never  was  any  ne- 
cessity for  the  court  to  decide  that  question  or  to 
submit  it  to  the  jury  because  of  the  fact  that  the 
statute  of  limitations  did  not  begin  to  run  until  the 
last  overt  act,  which  you  claim  was  terminated  by  a 
court's  order  in  the  equity  proceeding  in  1944,  that 
is  a  question  we  would  have  been  better  off  to  have 
heard  and  determined  without  going  into  all  this 


812  Burnham  Chemical  Company 

rigmarole  of  pre-trial  conferences  and  working  ont 
a  special  issue  and  then  submitting  it  to  the  jury. 
It  was  ne\isr  presented  to  me  in  the  form  you  are 
now  presenting  to  me.  What  did  we  go  through  all 
of  this  for'? 

Mr.  Carr:     I  do  not  know,  your  Honor. 

The  Court:     You  took  part  in  it. 

Mr.  Carr :  It  is  not  a  waiver  of  any  of  our  rights 
because  [522]  if  your  Honor  will  be  good  enough 
to  look  at  the  memorandimis  we  filed  here,  you  will 
see  we  referred  to  the  continuing  conspiracy.  We 
cited  the  Kissel  case  and  one  or  two  others. 

The  Court:  But,  Mr.  Carr,  you  demanded  a 
jury,  if  I  remember  rightly,  to  hear  this  factual 
question  as  to  whether  the  cause  of  action  was 
barred  by  the  statute  of  limitations. 

Mr.  Carr:  But  not  until  after  your  Honor  de- 
nied the  motion  and  then  said  you  would  submit 
that  factual  question  to  the  jury.  Then  when  your 
Honor  made  the  ruling,  then  we  asked  for  a  jury, 
but  not  before. 

The  Court:  If  I  recall  the  argument,  that  was 
not  any  spark  of  genius  on  my  part.  As  I  recall, 
you  argued  as  one  of  the  grounds  for  denying  the 
motion  for  summary  judgment  that  there  was  a 
factual  question  that  would  have  to  be  determined 
by  a  court  or  jury. 

Mr.  Carr:  Yes,  your  Honor,  there  were  two 
questions:  The  factual  question  and  the  question 
of  the  continuing  conspiracy.  Now,  your  Honor 
decided  to  place  the  factual  one  before  the  jury. 
You  stated  you  would.    But  that  was  no  abandon- 
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meut  of  our  claim  for  a  coiitinuing  conspiracy,  and 
I  would  like  verj^  much,  and  we  formally  ask  and 
request  that  your  Honor  set  this  matter  for  argu- 
ment upon  tlie  continuing  conspiracy  question,  and 
if  you  i^refer  that  the  matter  be  presented  by  briefs, 
we  will  be  very  glad  to  do  so. 

The  Court:  What  have  you  got  to  say  about 
this,  Mr.  Harrison?  [523] 

Mr.  Harrison:  If  your  Honor  please,  this  ques- 
tion of  continuing  conspiracy  was  discussed  by  Mr. 
Carr  at  length  upon  the  original  argument  of  the 
motion  to  dismiss,  and  the  claim  was  made  then, 
as  it  is  now,  that  because  the  conspiracy  is  alleged 
to  have  continued,  therefore  the  statute  never  began 
to  run  presumably.  Now,  we  relied  in  our  briefs  and 
in  our  argument  upon  the  Foster  &  Kleiser  case, 
which  says  very  definitely  in  accordance  with  all  the 
authorities  that  under  the  law  of  civil  liability  for 
violation  of  the  Antitrust  Law  the  material  question 
is  not  whether  the  conspiracy  is  a  continuing  one, 
but  when  did  the  damage  occur,  and  the  statute 
begins  to  run  immediately  upon  the  occurrence  of 
the  damage,  and  that  there  can  be  recovered  in  the 
suit  only  the  damages  which  have  accrued  legally  as 
a  result  of  the  violation  of  the  Sherman  Antitrust 
Law  within  the  statutory  period  before  the  action 
was  taken;  and  in  that  Foster  &  Kleiser  case  the 
Circuit  Court  of  Appeals  for  this  district  said  that 
the  Kissel  case  h^d  no  application  whatsoever  to 
a  civil  suit  for  damages.  The  Kissel  case  was  a 
criminal  case,  and  there  was  some  talk  there  about 
a  continuing  conspiracy.  As  our  Circuit  Court  of 
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Appeals  pointed,  out,  that  has  no  application  what- 
ever to  a  civil  case,  and  in  a  civil  case  the  cause 
of  action  accrues  at  once,  as  soon  as  the  damage 
occurs. 

Now,  the  only  damage  that  is  alleged  in  the  com- 
plaint by  [524]  the  plaintiff,  and  it  has  been  gone 
over  many  times,  is  the  damage  that  resulted  from 
the  fraud  order  as  a  result  of  the  cutting  off  of  the 
subscriptions  and  the  packaging  business,  and  the 
damage  which  accrued  in  1928  as  a  result  of  the 
price  cuts.  Those  accrued  at  that  time,  and  in  the 
absence  of  some  element  of  concealment,  the  statute 
would  have  run  three  years  after  the  damage  oc- 
curred. 

Now,  in  the  course  of  the  oral  argument  upon 
the  motion  to  dismiss,  Mr,  Carr  at  great  length 
expatiated  on  the  Kissel  case,  and  upon  the  doctrine 
of  continuing  conspiracy.  That  was  taken  under  sub- 
mission by  your  Honor,  and  upon  briefs  filed,  and 
as  a  result  of  your  Honor's  consideration  of  that 
and  all  the  other  questions,  your  Honor  finally 
determined  that  there  was  one  issue  of  fact  which 
in  your  Honor's  opinion  ought  to  be  decided  before 
your  Honor  could  finally  pass  upon  the  motion  to 
dismiss,  and  not  only  was  the  matter  of  continuing 
conspiracy  discussed  at  that  time,  but  also  this  mat- 
ter of  the  Little  Placer,  and  your  Honor  indicated, 
if  I  remember  correctly,  very  clearly  that  in  your 
opinion  the  Little  Placer  claim  had  nothing  to  do 
with  the  cause  of  action  of  the  plaintiff,  because 
there  was  no  allegation  that  the  business  of  the 
plaintiff  had  been  injured.  The  Little  Placer  claim 
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is  set  out  at  the  end  of  the  coiriplaint  without  any 
relevance  to  the  claim  of  damage  to  the  plaintiff  ^s 
business.  The  plaintiff" 's  business,  according  to  the 
allegations  of  the  [525]  complaint,  had  been  de- 
stroyed long  before  anything  of  that  kind  occurred. 

Now,  the  Little  Placer  claim  furthermore  is  abso- 
luteh^  without  merit  for  still  another  reason.  The 
Little  Placer  claim  is  simply  to  the  effect  that  there 
was  a  contest  in  the  Land  Office  between  the  Pacific 
Coast  Borax  and  the  plaintiff  here  about  who  was 
entitled  to  a  patent  or  a  lease  upon  the  Little 
Placer,  and  that  w^as  finally  decided  by  the  Depart- 
ment of  the  Interior  that  neither  of  them  were  and, 
of  course,  it  is  not  a  cause  of  action  for  a  private 
litigant  that  the  court  has  decided  a  matter  or  a 
tribimal  has  decided  a  matter  adversely  to  a  j)lain- 
tiff,  and  upon  that  point  it  has  been  held  by  the 
Supreme  Court  of  the  United  States  in  a  decision 
that  we  cited,  that  where  a  person  was  injured  by 
reason  of  the  fact  that  unreasonable  rates  were 
charged  by  railroads  pursuant  to  a  conspiracy  in 
violation  of  the  Anti -trust  Law,  there  could  be  no 
recovery  because,  as  Judge  Brandeis  held,  even  if 
there  had  been  a  criminal  violation  of  the  law,  the 
reasonableness  of  those  rates  was  a  matter  confided 
to  the  Interstate  Commerce  Commission,  and  the 
fact  that  it  had  approved  the  rates  was  sufficient 
to  preclude  any  private  party  from  thereafter  com- 
plaining of  the  decision  of  the  tribunal. 

Now,  all  that  the  plaintiff  sets  out  is  that  the 
Department  of  the  Interior,  having  the  matter  in 
charge,  decided  [526]  the  matter  fjdversely  to  both 
parties,  and  we  submit  the  tribunal  being  given  the 
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power,  the  fact  that  it  rendered  its  decision  one  way 
or  the  other  cannot  under  any  conceival)le  view  of 
the  law,  produce  any  possible  legal  claim  of  damage 
resulting  to  the  i:)laintiff.  No  damage  is  alleged  in 
the  first  place;  and  in  the  second  place,  no  damage 
could  be  alleged  as  a  result  of  the  decision  of  the 
Department  of  the  Interior.  The  only  business 
which  the  plaintiff  had  was,  according  to  the  allega- 
tions of  the  complaint,  destroyed  in  1925  and  later 
in  1928  as  a  result  of  the  two  specific  acts  which  the 
j^laintitf  accuses  them  of  having  done,  to-wit,  bring- 
ing about  the  fraud  order  and  sinuiltaneously  cut- 
ting the  price. 

Now,  then,  in  this  Foster  &  Kleiser  case  I  will 
read  just  two  sentences  which  I  think  dispose  of 
this  Kissel  case,  and  I  read  them  before  any 
argument : 

''The  statute,  it  is  agreed,  had  run  June  21, 
1928.  The  trial  court  instructed  the  jury  that 
if  they  should  find  the  conspiracy  continued  up 
to  June  21,  1928,  and  if  they  found  that  Foster 
&  Kleiser  performed  acts  in  furtherance  of 
such  conspiracy  on  or  since  that  date,  they 
might  in  their  verdict  include  all  damages  that 
were  suffered  by  the  appellee  before  June  21, 
1928  that  were  the  result  of  the  operations  of 
the  appellant  pursuant  to  the  conspiracy.  In 
support  of  this  instruction  the  apjiellee  cites 

,  United  States  vs.  Kissel,  where  in  a  criminal 
prosecution  brought  against  the  defendants  for 
a   conspiracy   punishable   under   the    Sherman 

.  Antitrust  Act,  the  Supreme  Court  held  that  the 
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applicable  statute  of  limitations  did  not  begin 
to  run  as  long  as  tlie  conspiracy  continued,  and 
that  such  conspiracy  is  a  single  offense." 

And  then  this  court  goes  on  to  say: 

"In  a  civil  action  for  damages  sustained  be- 
cause of  a  conspiracy  in  restraint  of  trade,  the 
right  of  recovery  is  not  based  upon  the  con- 
spiracy but  upon  the  injuries  resulting  there- 
from. The  fact  that  there  may  be  a  criminal 
conspiracy  does  not  give  the  plaintiff  an  action 
for  damages  under  section  7  of  the  Antitrust 
Law,"  citing  decisions.  "The  gist  of  the  action 
under  this  section  is  for  injuries  inflicted  pur- 
suant to  the  conspiracy  for  which  the  wrong- 
doer is  liable.  The  cause  of  action  arises  from 
the  damage  sustained.  The  statute  of  limitations 
begins  to  run  at  that  time.  In  Bluefield  vs. 
United  Fruit,  the  plaintiffs  brought  an  action 
under  the  Sherman  Antitrust  Law  to  recover 
damages  for  injuries  alleged  to  have  been  sus- 
tained in  consequence  of  defendants '  creating  an 
itself  a  monopoly  in  the  banana  business.  It  was 
there  held  that  the  statute  of  limitations  began 
to  run  when  the  damage  occurred." 

I  am  repeating  what  I  said  before,  your  Honor. 

The  Court:  It  now  occurs  to  me.  I  must  agree 
with  Mr.  [528]  Carr  to  this  extent:  A  great  deal 
of  water  has  gone  ^over  the  judicial  dam  siiice  I 
heard  the  arguments  on  the  motion  to. dismiss.  I 
recall  now,  after  hearing  what  both  of."  you  have 
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said,  these  matters  were  discussed  on  the  argument 
with  respect  to  the  motion  to  dismiss,  and  I  think 
I  have  those  before  me.  I  will  look  them  over  again. 

Mr.  Carr:  I  ask  your  Honor  that  we  be  given 
an  opportunity  to  submit  additional  authorities  to 
those  we  presented  before,  because  we  have  them, 
and  there  are  cases. 

The  Court:  I  would  not  deny  you  that  right,  of 
course. 

Mr.  Carr:     Any  way  your  Honor  wishes. 

The  Court:  The  record  shows  the  motions  to 
dismiss  and  the  briefs  that  were  filed  at  that  time. 
Now,  if  you  want  to  add  to  them,  how  nnu'h  time 
would  you  want  to  add  additional  authorities'? 

Mr.  Carr:     Ten  days. 

The  Court:     Would  you  want  to  reply? 

Mr.  Harrison:     Yes,  your  Honor. 

Mr.  Carr:  May  I  have  two  weeks,  youi-  Hoi'ov'? 
I  have  another  case  I  have  got  to  go  into  light  awaj*. 

The  Court:  Say  two  weeks,  fifteen  days,  and 
would  you  like  a  like  period  in  which  to  reply,  Mr. 
Harrison  I 

Mr.  Harrison:     Yes,  your  Honor. 

The  Court:  Fifteen  days  to  reply,  and  then  the 
motions  to  dismiss  will  be  submitted.  [529] 

Mr.  Harrison:  Before  the  motions  are  sub- 
mitted, if  the  Court  please,  I  have  only  this  to  say : 
The  motions  are  based,  so  far  as  this  particular 
branch  of  the  case  is  concerned,  upon  the  complaint, 
but  we  also  introduced  on  behalf  of  our  motion  at 
the  time  it  was  originally  heard  certain  affidavits, 
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so  that  if  it  were  considered  as  a  speaking  motion 
they  could  be  considered.  Now,  at  the  present  time 
we  should  like  to  offer  as  additional  documents  in 
support  of  our  motion  certified  copies  showing  the 
action  taken  by  the  Department  of  the  Interior 
with  respect  to  the  Little  Placer  claim.  Those  are 
certified  copies  of  judgment,  July  22,  1927,  and 
also  order  denying  petition  for  rehearing  on  Feb- 
ruary 24,  1947,  and  we  ask  that  those  be  considered 
as  part  of  the  motion,  although  I  do  not  believe, 
your  Honor,  he  will  have  to  consider  those. 
Mr.  Carr:     What  is  that  last  datel 

(Dates  read.) 

The  Court:  Very  well.  Both  of  those  documents 
will  be  considered  as  offered  in  support  of  the  mo- 
tion. Then  the  motions  to  dismiss  will  be  sub- 
mitted on  15  and  15. 

Mr.  Carr:     Yes,  your  Honor.  [530] 

Certificate  of  Reporter 

We,  Official  Reporters  and  Official  Reporters 
protem,  certify  that  the  foregoing  transcript  of  530 
pages  is  a  true  and  correct  transcript  of  the  matter 
therein  contained  as  reported  by  us  and  thereafter 
reduced  to  typewriting,  to  the  best  of  our  ability. 

/s/  J.  J.  SWEENEY, 
/s/  F.  J.  SHERRY. 
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[Endorsed]:  No.  11766.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Burnhani 
Chemical  Comjianv,  a  corporation,  Appellant,  vs. 
Borax  Consolidated,  Ltd.,  a  corporation,  Pacific 
Coast  Borax  Company,  a  corporation.  United  States 
Borax  Comiiany,  a  corporation  and  American 
Potash  &  Chemical  Corporation,  Appellees.  Tran- 
script of  Record.  Upon  Appeal  from  the  District 
Court  of  tlie  United  States  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Filed  Octobed  20,  1947. 

/s  PAUL  P.  O'BRIEN, 

Clerk  of  the  Ignited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  11,766 

BURNHAM  CHEMICAL  COMPANY, 

Appellant, 

vs. 

BORAX  CONSOLIDATED,  LTD.,  et  al., 

Appellees. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  AND  DESIGNATION  OF  PARTS 
OF  RECORD  TO  BE  PRINTED 

Appellant  adopts  as  the  statement  of  points  upon 
which  it  intends  to  rely  on  this  appeal  the  state- 
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inent  of  points  filed  in  the  above  entitled  action  in 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  upon  the 
2nd  day  of  August,  1947,  and  in  addition  thereto 
designates  the  following  point: 

7.  The  District  Court  erred  in  refusing  to 
allow  appellant  to  read  to  the  jury  the  com- 
plaint on  file  in  this  action. 

And  Appellant  Designates  That  there  be  printed 
the  whole  of  the  record  now  on  file  herein,  save 
and  except  the  original  exhibits  which,  provided 
by  order  of  this  Court  made  herein  upon  the  27th 
day  of  October,  1947,  might  be  considered  in  their 
original  form  and  without  reproduction. 

/s/  STERLING  CARR, 

Attorney  for  Appellant. 

Dated :     November  18,  1947. 

Received  copy  of  the  within  this  ....  day  of  Nov., 
1947. 

BROBECK,  PHLEGER  & 

HARRISON, 
NEWLIN  &  ASHBURN, 
Attorneys  for  Appellees,  Borax  Consolidated,  Ltd., 
Pacific    Coast    Borax    Company,    and    United 
States  Borax  Company. 

/s/  CHARLES  A.  BEARDSLEY, 
Attorneys  for  Appellee  American  Potash  &  Chem- 
ical Corporation. 


822  Burnham  Chemical  Company 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITION  FOR  ORDER  RELIEVING  APPEL- 
LANT FROM  PRINTING  EXHIBITS  AND 
ALSO  EXTENDING  TIME  FOR  PAY- 
MENT OF  PRINTING  FEES  DUE  CLERK 
OF  THE  ABOVE  COURT 

Now  comes  appellant  above  named,  and  by 
Sterling  Carr,  its  attorney,  respectfully  states: 

That  the  Record  on  Appeal  in  the  above  entitled 
case  was  docketed  upon  the  20th  day  of  October, 
1947.  That  such  record  consists  of  four  volumes  of 
Reporter's  and  Clerk's  Transcripts  and  a  large 
number  of  original  exhibits  introduced  upon  the 
trial  of  the  above  entitled  cause  in  the  District 
Court.  That  the  estimated  cost  of  printing  the 
Record  on  Appeal,  excluding  such  exhibits,  is  the 
sum  of  Sixteen  Hundred  and  Ninety  Dollars 
($1690.00) ;  that  said  original  exhibits  are  numerous 
in  number  and  exceedingly  long  and  it  would  be 
very  expensive  to  print  the  same.  That,  in  addition, 
the  desired  and  important  parts  of  such  were  in 
many  instances  read  to  the  Jury  and  are  set  forth 
in  the  said  Reporter's  Transcript.  Both  counsel  for 
appellees  and  counsel  for  appellant  read  to  the  Jury 
from  the  various  exhibits,  as  introduced,  the  parts 
desired  to  be  called  to  the  particular  attention  of  the 
Jury  so  the  same  appear  as  aforesaid  in  said  Report- 
er's Transcript,  and  such  portion  will  be  printed 
in  the  Transcript  to  be  used  on  this  appeal  and 
wall  be  readily  available  upon  the  hearing  of  such 
appeal. 
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That  at  present  the  office  of  said  appellant  is  in 
Keno,  Nevada,  where  the  President  of  said  appellant 
resides;  said  appellant  is  not  now  engaged  in 
active  business  and  that  it  will  be  necessary  for 
said  President  of  appellant  to  collect  from  various 
parties  the  said  Clerk's  costs  for  the  printing  of 
said  Transcript,  and  by  reason  thereof  appellant 
requests  to  and  including  the  15th  day  of  November, 
1947  within  which  to  make  said  payment  of  $1690.00 
to  said  Clerk  of  the  above  entitled  Court. 

Wherefore,  petitioner  respectfully  prays  that  this 
Honorable  Court  make  its  order  granting  the  two 
requests  of  appellant  above  set  forth  in  this  petition. 

Respectfully  submitted, 

BURNHAM  CHEMICAL 
COMPANY, 

By  /s/  STERLING  CARR, 

Its  Attorney. 
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Northern  District  of  California, 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Sterling  Carr,  being  first  duly  sworn,  deposes  and 
says :  ^ 

That  he  is  the  attorney  in  the  above  entitled  mat- 
ter; that  he  has  read  the  foregoing  petition  and 
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knows  of  his  own  knowledge  that  the  facts  therein 
stated  are  true  and  correct. 

/s/  STERLING  CAER, 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  October,  1947. 

[Seal]        /s/  LAURA  E.  HUGHES, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  March  4,  1950. 

ORDER 

Upon  reading  the  foregoing  petition  and  Good 
Cause  Appearing  therefor,  It  Is  Hereby  Ordered : 

1.  That  ap])ellant  be  relieved  fi'om  having  the 
exhibits  referred  to  in  said  petition  printed  and 
reproduced  in  the  Transcript,  and  that  said  exhibits 
may  be  considered  in  their  original  form  without 
reproduction;  and 

2.  That  appellant  may  have,  and  it  is  hereby 
granted,  to  and  including  the  15th  day  of  Novem- 
ber, 1947,  within  which  to  pay  to  the  Clerk  of  the 
above  entitled  Court  the  estimated  costs  of  printing 
said  Transcript  referred  to  in  said  petition  and 
amounting  to  the  sum"  of  Sixteen  Hundred  and 
Ninety  Dollars  ($1690.00). 

Dated:    October  27,  1947. 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Judge. 

[Endorsed]:     Filed  Oct.  27,  1947. 
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BuRNHAM   Chemical  Company, 

Appellant 
vs. 

Borax  Consolidated  Ltd.,  et  al. 

Appellees 


STATEMENT 

This  is  an  appeal  from  a  judgment  dismissing  the  com- 
plaint, entered  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  Southern  Division, 
on  May  9, 1947  ( R.  199-200 )  .*  The  action  was  brought  under 
Section  4  of  the  Clayton  Act  (U.  S.  C.  Title  15  Section  15) 
for  damages  alleged  to  have  been  sustained  by  plaintiff  as 
a  result  of  a  conspiracy  by  defendants  in  violation  of  the 
antitrust  laws  of  the  United  States.  The  complaint  alleged 
a  conspiracy  and  overt  acts  of  the  defendants,  or  some  of 
them,  in  1925  and  1928  which  caused  it  damage.  This  action 
was  not  brought  until  July  3,  1946. 

The  defendants  moved  to  dismiss  the  action  as  barred 
by  the  three-year  California  statute  of  limitations.  Section 
338  ( 1 )  of  the  Code  of  Civil  Procedure.  Affidavits  were  filed 
in  support  thereof  (K.  76,  108-121,  163-180).  After  prelimi- 
nary argument,  the  motions  were,  by  direction  of  the  court 
and  stipulation  of  the  parties,  treated  not  only  as  motions 


*R. — refers  to  printed  Transcript  of  Record. 
Br. — refers  to  Appellant's  brief. 

For  convenience  appellant  is  referred  to  as  "plaintiff"  and  appel- 
lees as  "defendants". 


to  dismiss  but  also  as  motions  for  summary  judgment,  and 
further  affidavits  were  filed   (R.  105-107,  121-163,  180-182). 

After  argument  on  the  motions,  the  District  Court,  Avhile 
reserving  decision  on  the  motions  to  dismiss,  stated  that  it 
felt  compelled  to  deny  the  motion  for  summary  judgment 
although  "it  would  appear  from  the  record  here,  that  plain- 
tiff may  have  great  difficult}-  in  producing  credible  evidence 
to  defeat  the  defense  of  limitations"'  (R.  184). 

The  court  ordered  the  defendants  to  file  "Special  answers, 
setting  up  the  defense  of  the  Statute  of  Limitations,"  which 
the  defendants  did.  The  plaintiff  demanded  a  jury  trial, 
and  the  court  ordered  a  trial  on  the  special  issue  (R.  185), 
following  which  it  concluded  that  no  dispute  of  fact  had 
appeared  (R.  782-783,  787-788,  803),  and  it  granted  defend- 
ants' motions  for  a  directed  verdict  (R.  805).  Judgment  was 
entered  dismissing  the  complaint  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations  (R.  196,  199- 
200). 

Summary  of  Argument 

The  complaint  sets  forth  allegations  indicating  an  inten- 
tion to  state  a  claim  for  relief  under  the  Sherman  Act.  No- 
where in  the  complaint  is  there  any  allegation  indicating  an 
intention  to  state  any  claim  for  relief  other  than  the  ordinary 
treble  damage  suit  authorized  by  the  federal  antitrust  laws. 

The  damage  for  which  plaintiff  seeks  recovery  in  this 
suit  was  sustained  from  fifteen  to  twenty  years  previous  to 
the  bringing  of  the  suit,  and  many  of  the  persons  concerned 
have  since  died  (R.  659).  Since  the  applicable  period  of 
limitations  is  three  years,  plaintiff  has  desperately  attempted 
to  devise  a  theory  to  avoid  the  bar  of  the  statute. 

In  its  efforts  to  overcome  the  patently  correct  decision  of 
the  District  Court,  dismissing  the  action,  plaintiff  resorts 
to  several  erroneous  conceptions  of  the  nature  of  its  claim. 

The  plaintiff  contends: 

First,  that  this  is  a  "civil  action  in  equity"   (Br.  2, 
11,39). 


Second,  tliat  the  conspiracy  itself  "was  a  fraud  upon 
plaintiff"  giving  rise  to  a  claim  for  relief  for  fraud  (Br.  9) . 

Third,  that  the  claim  is  based  "on  allegations  of  a 
continuing  conspiracy  among  the  defendants"  (Br.  3,  7, 
22,  32),  and  that  its  claim  is  based  upon  a  conspiracy 
and  not  upon  the  overt  acts  which  caused  it  damage 

(Br.  8). 

Fourth,  that  the  conspiracy  was  fraudulently  con- 
cealed from  it  by  defendants  (Br.  6). 

Based  on  the  foregoing  erroneous  conceptions,  plaintiff 
contends  that  (1)  the  time  within  which  the  suit  must  be 
commenced  is  not  governed  by  any  statute  of  limitations, 
but  that  the  doctrine  of  laches  is  applicable  (Br.  9,  36-39), 
and  (2)  if  any  statute  of  limitations  is  applicable,  it  does 
not  commence  to  run  until  the  completion  of  the  last  overt 
act  Avhich  it  contends  did  not  occur  until  1945  (Br.  9). 

This  defendant  contends  that : 

1.  The  present  action  is  not  an  action  for  equitable  relief 
but  an  action  at  law  for  damages  predicated  upon  a 
liability  created  by  statute. 

2.  A  conspiracy  for  violation  of  the  antitrust  laws  does 
not  give  rise  to  either  a  suit  in  ecjuity  or  an  action 
based  on  fraud. 

3.  A  civil  action  for  treble  damages  under  the  antitrust 
laws  is  not  based  on  a  conspiracy. 

4.  The  applicable  statute  of  limitations  is  Section  338 
Subdivision  1  of  the  California  Code  of  Civil  Pro- 
cedure, and  not  Subdivision  4  thereof. 

5.  The  causes  of  action  accrued  more  than  three  years 
before  the  commencement  of  this  action  and  are  there- 
fore barred  by  the  statute  of  limitations. 

c 

6.  There  was  no  fraudulent  concealment  of  plaintiff's 
cause  of  action  which  would  toll  the  statute  of  limita- 


tions.    Furthermore,  plaintiff  failed  to  properly  plead 
fraudulent  concealment. 

7.  There  was  no  error  in  the  District  Court's  presenta- 
tion of  the  special  issue,  nor  in  directing  a  verdict  for 
the  defendants. 

In  order  that  the  real  issues  in  the  case,  as  determined  by 
the  District  Court,  may  be  clearly  presented,  it  is  first  desir- 
able to  state  the  basic  principles  governinj;  treble  damage 
actions  under  the  federal  antitrust  laws,  which  will  clearly 
establish  that  plaintiff's  conceptions  are  erroneous. 

I. 

A  CIVIL  ACTION  FOR  TREBLE  DAMAGES  UNDER  THE 
ANTITRUST  LAWS  IS  NOT  BASED  ON  A  CONSPIRACY. 

The  law  is  clearly  established  that  a  civil  action  for  treble 
damages  under  tlie  federal  antitrust  laws  is  not  based  upon 
the  conspiracy.  A  conspiracy  to  restrain  trade  and  commerce 
in  violation  of  the  antitrust  laws  does  not  in  and  of  itself 
give  rise  to  a  private  cause  of  action.  Such  right  is  based 
solely  upon  damage  caused  plaintiff  pursuant  to  the  con- 
spiracy. 

Nalle  v.  Oyster,  230  U.  S.  165,  (1913)  ; 
Alexander  Milhurn  Co.  v.  Union  Carbon  d  Carbide 

Corp.,  15  F.  (2d)  678,  (C.  C.  A.  4th,  1926),  cert. 

den.  273  U.  S.  757; 
Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  72  F.  (2d) 

885  (C.  C.  A.  4th,  1934)  ; 
Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co., 

85  F.  (2d)  742  (C.  C.  A.  9th,.  1936),  cert.  den. 

299  U.   S.  613. 

In  Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  supra,  the  court 
said: 


"A  mere  conspiracy  with  intent  to  violate  the  law 
while  it  mar  be  the  basis  of  a  valid  indictment  under 
the  criminal  sanction  of  the  Antitrust  Act,  does  not 
give  rise  to  a  personal  civil  suit  for  damages." 

A  plaintiff's  right  of  action  for  violation  of  the  Sherman 
Act  is  based  not  on  the  conspiracy,  but  on  the  acts  causing 
him  damage  which  are  done  pursuant  to  the  conspiracy.  As 
this  Court  stated  in  Foster  <&  Elciser  Co.  v.  Special  Site  Sign 
Co.,  supra,  at  pages  750-751 : 

"In  a  civil  action  for  damages  sustained  because  of 
a  conspiracy  in  restraint  of  trade,  the  right  of  recovery 
is  not  based  upon  the  conspiracy,  but  upon  the  injuries 
resulting  thereform.  The  fact  that  there  may  be  a 
criminal  conspiracy  does  not  give  a  plaintiff  an  action 
for  damages  under  section  7  of  the  antitrust  law,  15 
U.  S.  C.  A.  Section  15  note,  supra.  Glen)i  Goal  Co.  v. 
Diclcinson  Fuel  Co.  (C.  C.  A.)  72  F.  (2d)  885;  Strout 
X.  United  Shoe  Machinery  Co.  (D.  C.)  208  F.  646,  651. 
The  gist  of  the  action  under  this  section  is  for  injuries 
inflicted  pursuant  to  the  conspiracy  for  which  the 
wrongdoer  is  liable.  Morris  d-  Co.  v.  Nafl  Ass'n  of 
Stationers  (C.  C.  A.)  40  F.  (2d)  620." 

The  following  cases  also  illustrate  these  principles  in 
civil  actions  for  violation  of  the  antitrust  laws : 

Alexander  Milh urn  Co.  v.  Union  Carbon  d  Carbide 

Corp.,  supra; 
Momand  v.  Universal  Film  Exchange,  43  F.  Supp. 

996,  1007  (D.  C.  Mass.  1942). 

In  Point  V  (Br.  32-36)  plaintiff  contends  that  the  com- 
plaint charged  a  continuing  conspiracy,  and  it  cites  several 
cases  which  discuss  criminal  conspiracies.  The  authorities 
cited  above  show  the  irrelevancy  of  the  entire  argument 
under  this  point.  It  is  immaterial  whether  there  was  a  con- 
tinuing conspiracy  Avhich  the  government  could  prosecute, 
as  a  private  party  obtains  no  rights  thereby.  The  mere  fact 
that  the  conspiracy  may  have  continued  subsequent  to  the 
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time  of  the  alleged  damage  does  not  toll  the  statute,  nor 
extend  the  time  within  which  the  action  must  be  brought. 

The  contention  that  a  treble  damage  suit  was  not  barred 
because  the  conspiracy  alleged  was  a  continuing  conspiracy 
under  the  rule  of  U.  k.  v.  Kissel,  218  U.  S.  601  (1910),  was 
made  to  this  Court  in  the  Foster  d-  KJexser  case,  and  conclu- 
ively  disposed  of.  This  Court  correctly  pointed  out  that  the 
Kissel  case  was  a  criminal  i)rosecution,  and  that  in  a  civil 
action  for  damages  sustained  because  of  a  conspiracy  in 
restraint  of  trade,  the  right  of  recovery  is  not  based  on  the 
conspiracy,  but  on  the  injuries  resulting  therefrom. 

In  Momand  v.  Universal  Film  Exchange,  supra,  the  court, 
citing  with  approval  the  Foster  <&  Kleiser  case,  said  at  page 
1006: 

"But  the  situation  is  different  where,  as  here,  the 
plaintiff  alleges  that  the  defendants  have  continuously 
until  the  date  of  the  trial,  violated  the  anti-trust  laws 
and  those  continuous  violations  have  at  dilTerent  times 
invaded  the  plaintiff's  legally  protected  interest.  .  .  . 
Each  time  the  plaintiff's  interest  is  invaded  by  an  act 
of  the  defendants,  he  has  a  new  cause  of  action." 

The  court  went  on  to  point  out  that  in  view  of  these  prin- 
ciples plaintiff's  allegation  that  the  conspiracy  continued  up 
to  the  date  of  the  filing  of  the  complaint  was  not  controlling 
and  said: 

"Even  though  'a  conspiracy  ...  is  in  effect  renewed 
during  each  day  of  its  continuance' ...  no  private  civil 
cause  of  action  accrues  from  the  mere  conspiracy  itself 
because  standing  alone  a  conspiracy  does  not  invade 
any  private  rights  .  .  .  Thus,  in  private  suits  the 
ejistencc  of  the  conspiracy  as  such  is  not  the  critical 
question  in  computing  the  period  of  limitation  .  .  . 
The  critical  question  is  on  what  date  or  dates  the  de- 
fendants invaded  the  plaintiff's  interest  .  .  ."  (Italics 
ours ) 

In  Twin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  46  F.  Supp.  149 
(D.  C.  Minn.  1942)  at  152,  it  was  said : 


"At  the  outset,  it  must  be  recognized  that,  in  every 
violation  of  the  Sherman  Act,  there  is  no  legal  or 
logical  inference  that  someone  has  sustained  recover- 
able damages  in  a  civil  action.  A  conspiracy  under 
the  Act  may  afford  the  Government  the  right  to  in- 
junction or  to  the  prosecution  of  criminal  proceedings, 
but  it  does  not  necessarily  follow  that  everyone  who 
did  business  with  the  conspirators  during  the  period 
Avere  damaged,  so  as  to  enable  them  to  recover  in  a 
civil  proceeding." 

Plaintiff  complains  that  the  District  Court  "ignored  the 
conspiracy  of  1929  which  is  the  sole  and  exclusive  cause  of 
action  relied  upon,"  and  changed  it  to  "several  other  causes  of 
action  based  upon  the  overt  acts  alleged"  (Br.  8). 

In  so  ruling  tlie  District  Court  was  following  the  law  that 
in  private  actions  under  the  antitrust  laws  the  plaintiff  has 
no  cause  of  action  unless  it  has  been  damaged  by  an  overt  act 
or  acts  done  by  defendants  pursuant  to  the  conspiracy. 

Nalle  V.  Oyster,  supra; 

Alexander  Milhurn  Co.  v.  Union  Carbon  &  Carbide 

Corp.,  supra; 
Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  supra; 
Foster  &  Klciscr  Co.  v.  Special  Site  Sign  Co., 

supra. 

II. 

A  CONSPIRACY  IN  VIOLATION  OF  THE  ANTITRUST 
LAWS  DOES  NOT  GIVE  RISE  TO  EITHER  A  SUIT  IN  EQUITY 
OR  AN  ACTION  BASED  ON  FRAUD. 

In  a  further  effort  to  avoid  the  bar  of  the  statute  of  limita- 
tions, plaintiff  contends  that  the  ''1029  conspiracy  was  a 
fraud  upon  plaintiff"  ( Br.  9 ) .  By  pleading  fraud  and  claim- 
ing ignorance  of  the  fraud,  it  attempts  to  bring  the  case 
within  the  rule  that  the  statute  of  limitations  does  not  begin 
to  run  on  an  action  for  fraud  until  it  is  discovered  ( Br.  20-21 ) . 
This  very  point  was  specifically  decided   in  the  Foster  d 


Kleiser  case,  supra,  where  this  Court  held  that  the  gravamen 
of  an  action  brought  under  the  provisions  of  the  Sherman  Act 
was  not  fraud. 

Another  case  which  also  clearly  holds  that  the  gravamen 
of  a  cause  of  action  under  the  Clayton  Act  and  Sherman  Act 
is  not  fraud  is  State  of  OkJahoma  v.  American  Hook  Co.,  144 
F.  (2d)  585,  587  (C.  C.  A.  10th,  1944),  in  which  the  court 
said,  at  page  587: 

"The  action  in  behalf  of  private  persons  was  to  re- 
cover treble  danuigos  under  the  Federal  Antitrust  Act. 
It  was  predicated  ui>()n  a  liability  created  by  statute. 
....  The  period  of  limitations  for  sucli  an  action  is 
three  years  ....  The  running  of  the  statute  was  nol 
tolled  by  the  non-discovery  of  the  claim.  The  claim 
was  not  one  for  fraud  iritliin  the  meaning  of  12.0. S. 
1941  Section  95  (3)."'  (Italics  ours.) 

Plaintiff  cites  no  authorities  to  support  its  mere  assertion 
that  its  cause  of  action  is  "in  e(iuity".  For  more  than  50 
years  it  has  been  settled  that  private  actions  arising  under 
the  Sherman  Act  are  actions  at  law  and  not  suits  in  equity. 

In  Flcitmann  v.  Welshaeh  Co.,  240  U.  S.  27  (1916),  the 
question  was  whether  an  action  to  recover  treble  damages 
was  an  action  in  equity  or  at  law.  The  court,  speaking 
through  Mr.  Justice  Holmes,  said  (pp.  28,  29)  : 

".  .  .  .  we  agree  with  the  courts  below  that  when  a 
penalty  of  triple  damages  is  sought  to  be  inflicted,  the 
statute  should  not  be  read  as  attempting  to  authorize 
liability  to  be  enforced  otherwise  than  through  the 
verdict  of  a  jury  in  a  court  of  common  law.  On  the 
contrary  it  plainly  provides  the  latter  remedy  and  it 
provides  no  other.'' 

See  also  Williamson  v.  Columhia  Gas  cC-  Electric  Co.,  110 
F.  (2d)  15  (C.  C.  A.  3rd  1939)  cert.  den.  310  U.  S.  639  (1940). 
Treble  damage  suits  being  actions  at  law,  the  parties  have  a 
right  to  a  trial  by  jury.  Meeker  v.  Lehigh  Valley  R.  Co.,  162 
Fed.  354  (C.  C.  X.  Y.  1908)  ;  Columbia  River  Packers  Assn.  v. 
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Minton,  34  F.  Supp.  970  (D.  C.  Oregon  1940),  rev'd  on  other 
grounds  117  F.  (2d)  310,  rev'd  on  other  grounds  315  U.  S. 
143;  Farmers  Co-operative  Oil  Go.  v.  Socony  Vacuum  Oil  Co., 
43  F.  Supp.  735  (D.  C.  Iowa  1940),  modified  on  other  grounds 
133  F.  (2d)  101. 

Despite  this  clear  and  unambigous  series  of  holdings,  the 
plaintiff  has  attempted,  by  use  of  the  word  "fraud",  to  place 
this  case  on  a  different  footing  from  other  treble  damage  suits. 
It  hopes  by  the  use  of  the  word  "fraud"  in  the  complaint  to 
transform  an  action  at  law  into  an  equitable  action.  It  over- 
looks the  rule  that  the  test  is  the  type  of  relief  demanded — a 
suit  for  damages  is  a  suit  at  law  even  though  the  cause  of 
action  be  fraud.  See  the  excellent  discussion  on  this  point  in 
Philpott  V.  Superior  Court,  1  Cal.  (2d)  512,  36  P.  (2d)  635. 
The  plaintiff  itself  has  never  been  very  clear  as  to  the  nature 
of  its  action.  Its  counsel  admitted  in  argument  below  that 
an  action  for  damages  under  the  antitrust  laws  was  not  an 
action  for  fraud  (R.  795). 

The  case  upon  which  plaintiff  principally  relies  on  this 
appeal,  Holmherg  v.  Arnibreclit,  327  U.  S.  392  (1946),  Avas  a 
class  suit  to  enforce  an  equitable  right  given  by  a  federal 
statute,  viz.,  double  liability  of  bank  stockholders  (Br.  9,  37) . 
The  class  suit  was  a  remedy  available  only  in  equity  [See 
Wheeler  v.  Greene,  280  U.  S.  49  (1929)  ;  Christopher  v.  Brus- 
selhack,  302  U.  S.  500  (1938)  ;  Russell  v.  Todd,  309  U.  S.  280, 
285  (1940)  ].  Not  only  is  the  Holmherg  case  obviously  irrele- 
vant, but  the  Court  in  its  opinion,  at  p.  395,  specifically  cited 
a  treble  damage  suit  under  the  antitrust  laws,  Chattanooga 
Foundrtj  and  Pipe  Works  v.  Atlanta,  203  U.  S.  390  (1906), 
as  the  type  of  case  about  Avhich  it  was  not  talking.  That  type 
of  case,  said  the  Court,  is  governed  by  the  applicable  state 
statute  of  limitations. 

The  authorities  cited  above  under  Point  I  indicate  the 
true  nature  of  the  cause  of  action.  The  District  Court  cor- 
rectly ruled  that  the  action  was  not  based  on  fraud  (R.  795). 
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III. 

THE  THREE  YEAR  STATUTE  OF  LIMITATIONS  SET 
FORTH  IN  SECTION  338,  SUBDIVISION  1  OF  THE  CALX- 
FORNIA  CODE  OF  CIVIL  PROCEDURE  IS  APPLICABLE. 

Plaintiff  makes  the  preposterous  contention  that  no  stat- 
ute of  limitations  at  all  is  applicable  to  its  suit  (Br.  36-39). 
It  contends  "that  the  state  statute  of  limitation  has  no  appli- 
cation to  the  instant  case"  (Br.  11,  36)  ;  "There  is  no  federal 
statute  of  limitations  applicable"  (Br.  37)  ;  "it  was  an  error 
of  the  Court  to  apply  the  statute  of  limitations"  (Br.  38) ; 
and  "The  doctrine  of  laches  is  therefore  applicable"  (Br. 
39).  No  cases  arising  under  the  antitrust  laws  are  cited,  and 
the  cases  which  plaintiff  does  rely  upon  are  not  even  remotely 
relevant. 

The  antitrust  laws  of  the  United  States  do  not  contain  any 
statute  of  limitations.  In  such  cases  it  is  settled  law  that 
the  applicable  statute  of  limitations  is  that  of  the  state  where 
the  federal  district  court  in  which  the  action  is  brought  is 
situated. 

Chattanooga  Foundry  and  Pipe  Works  v.  Atlanta, 
supra; 

Foster  d  Kleiser  Co.  v.  Special  Site  Sign  Co., 
supra; 

Bluefields  S.  S.  Company  v.  United  Fruit  Com- 
pany, 243  Fed.  1  (C.  C.  A.  3rd,  1917)  writ  of 
error  dismissed  248  U.  S.  595 ; 

Ben  C.  Jones  &  Co.  v.  West  Publishing  Co.,  270 
Fed.  563  (C.  C.  A.  5th,  1921)  writ  of  errors 
dismissed  270  U.  S.  665 ; 

State  of  Oklahoma  v.  American  Book  Co.,  supra; 
Momand  v.  Universal  Film  Exchange,  supra. 


11 

The  California  Code  of  Civil  Procedure  provides  in  part 
as  follows : 

Section  312: 

''Civil  actions,  without  exception,  can  only  be  com- 
menced witliin  the  periods  prescribed  in  this  title,  after 
the  cause  of  action  shall  have  accrued,  unless  where,  in 
special  cases,  a  different  limitation  is  prescribed  by 
statute." 

Section  335: 

"The  periods  prescribed  for  the  commencement  of  ac- 
tions other  than  for  the  recovery  of  real  property,  are 
as  follows:" 

Section  338: 

"Within  three  years :  i 

1.    An  action  upon  a  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture.  .  .  ." 

The  causes  of  action  set  forth  in  the  complaint  are  based 
upon  the  provisions  oi  the  Shernum  Act,  and  it  is  this  statute 
which  gives  plaintiff  its  alleged  claims  for  relief  for  treble 
damages. 

This  Court  has  specifically  held  in  the  Foster  <C  Kleiser 
case  that  in  an  action  to  recover  treble  damages  under  the 
Sherman  Act 

"The  applicable  statute  of  limitations  is  section  338, 
subd.  1,  Cal.  Code  Civ.  l*roc.  whicli  provides  for  a  three- 
year  limitation  upon  a  claim  based  upon  a  statutory 
liability."     (p.  750) 

The  Circuit  Court  of  Appeals  for  the  lOtli  Circuit  and  the 
district  courts  in  New  York  and  Massachusetts  have  also  held 
that  actions  under  the  Shennan  Act  are  actions  "upon  a  lia- 
bility created  by  statute"  within  the  meaning  of  these  words 
in  a  state  statute. 
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State  of  OJdahoma  v.  American  Book  Co.  supra; 
Hansen  Packing  Co.  v.  Swift  d  Co.  27  F.  Supp. 

364,  367  (D.C.  S.D.  N.Y.  1939)  ; 
Momand  v.  Universal  Film  Exchange,  supra. 

It  folloAvs,  therefore,  from  the  provisions  of  section  312 
and  section  338,  subdivision  1,  of  the  Code  of  Civil  Procedure, 
that  plaintiff's  cause  of  action  is  barred  unless  it  was  com- 
menced within  three  years  after  the  cause  of  action  accrued. 

Nowhere  in  its  brief  does  plaintiff  discuss  the  applicable 
statutes  or  the  cases  above  cited,  although  the}'  were  cited  to 
the  District  Court  and  relied  upon  in  its  decision. 


IV. 

THE  CAUSES  OF  ACTION  ACCRUED  MORE  THAN 
THREE  YEARS  BEFORE  THE  COMMENCEMENT  OF  THIS 
ACTION  AND  ARE  THEREFORE  BARRED  BY  THE  STATUTE 
OF  LIMITATIONS. 

Under  federal  law  it  is  very  clear  that  a  cause  of  action 
for  damages  for  violation  of  the  Sherman  Act  accrues  when 
the  damage  is  sustained  by  the  plaintiff.  As  stated  in  the 
Foster  d  Eleiser  case,  supra,  at  page  750 : 

'^'Thc  cause  of  action  arises  ichen  the  damage  is  sus- 
tained and  the  statute  of  limitations  begins  to  run  at 
that  time.  Bluefields  S.  S.  Co.  v.  United  Fruit  Co. 
(C.  C.  A.)  213  Fed.  1,  20." 

"Under  this  decision,  in  a  civil  action  for  damages 
under  the  Sherman  Anti-Trust  Act,  a  plaintiff  may 
recover  only  such  damages  as  have  been  sustained 
within  the  applicable  period  of  limitations  immedi- 
ately proceding  the  filing  of  the  action."  (Italics  ours). 

The  cause  of  action  here  accrued  not  later  than  January 
1929,  or  sixteen  and  one-half  years  before  suit  was  brought. 
This  suit  Avas  filed  July  3,  1946. 
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Plaintiff's  alleged  cause  of  action  is  predicated  on  damage 
allegedly  suffered  on  two  occasions. 

First,  in  1924  and  1925,  when  defendants  allegedly  con- 
spired to  have  the  Post  Office  Department  issue  an  order  pre- 
venting the  plaintiff  from  using  the  mails  (Complaint  para. 
73) ;  second,  in  1928,  when  defendants  pursuant  to  the  con- 
spiracy allegedly  reduced  the  price  of  borax  below  plaintiff's 
costs  of  production,  as  a  result  of  which  plaintiff  was 
allegedly  driven  out  of  business  at  the  end  of  1928  or  in 
January  1929  (Complaint  paras.  73,  76). 

In  this  case  the  acts  from  which  the  plaintiff  alleges  it 
sustained  damages  occurred  in  1925  and  1928,  respectively. 
Its  plant  closed  down  in  1929.  Under  the  Bluefields  case, 
the  statute  would  have  begun  to  run  in  1928. 

The  "overt  act"  alleged  as  the  defendants'  opposition  to 
plaintiff's  attempt  to  secure  a  lease  on  the  so-called  "Little 
Placer"  claim  is  not  alleged  as  a  source  of  damage  to  the 
plaintiff.  The  only  damage  claimed  is  that  itemized  in  para- 
graph 76  of  the  complaint. 

No  damages  could  have  resulted  from  the  action  of  the 
Department  of  the  Interior  in  denying  the  plaintiff  a  lease 
on  the  "Little  Placer"  claim,  for  the  decision  of  a  government 
official  acting  within  the  scope  of  his  powers  is  an  act  of  the 
sovereign  and  cannot  be  unlawful.  In  American  Banana 
Company  v.  United  Fruit  Co.,  166  Fed.  261  (1908),  the  court 
dismissed  a  treble  damage  suit  under  the  antitrust  laws 
wherein  it  was  alleged  that  Costa  Rican  officials  had  been  in- 
stigated by  the  defendant  to  do  certain  acts  damaging  to  the 
plaintiff.  In  affirming  the  judgment,  American  Banana  Com- 
pany v.  United  Fruit  Company,  213  U.  S.  347  (1909),  the 
Supreme  Court,  per  Mr.  Justice  Holmes,  said : 

"The  fundamental  reason  why  persuading  a  sover- 
eign power  to  do  this  or  that  cannot  be  a  tort  is  that 
it  is  a  contradiction  in  terms  to  say  that  within  its 
jurisdiction  it  is  unlawful  to  persuade  a  sovereign 
power  to  bring  about  a  result  that  it  declares  by  its 
conduct  to  be  desirable  and  proper  ...  It  makes 
the  persuasion  lawful  by  its  own  act." 
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The  case  of  Buckeye  Poioder  Co.  v.  du  Pont  de  Nemours 
Powder  Co.,  248  U.  S.  55  (1918),  is  particularly  in  point. 
In  that  case  the  lower  court  had  lield  that  there  could  be  no 
recovery  for  damage  sutYered  more  than  six  years  before  the 
beginning  of  the  suit,  September  IS,  1911,  even  though  the 
government  had  secured  an  injunction  against  the  conspiracy 
as  a  continuing  conspiracy  in  .Tune  1911  (188  Fed.  127 
(C.  C.  D.  Del.  1911)).  The  Supreme  Court  aftirmed,  dis- 
missing the  plaintiff's  contentions  in  a  summary  opinion  by 
Mr.  Justice  Holmes. 

The  fact  that  the  conspiracy  may  have  continued  in  so 
far  as  government  indictment  was  concerned  does  not  give 
Burnham  an  action  for  damage  suffered  long  before,  any 
more  than  it  did  the  plaintiff  in  the  Buckeye  case.  He  had 
the  option  of  suing  before  the  statute  of  limitations  expired, 
and  employing  a  bill  of  discovery  to  secure  his  evidence. 
Loft,  Inc.  V.  Corn  Products  Refining  Co.,  103  F.  (2d)  1  (C.  C. 
A.  7th,  1939),  cert,  den.;  Corn  Products  Refining  Co.  v.  Loft, 
Inc.,  308  U.  S.  558  (1940)  ;  Baush  Machine  Tool  Co.  v.  Alum- 
inum Co.  of  America,  63  F.  (2d)  778  (C.  C.  A.  2d.  1933), 
cert.  den.  289  U.  S.  739  (1933).  If  the  plaintiff  chose  to  use 
its  funds  in  comi)laining  to  other  authorities  than  the  courts 
of  the  United  States  (R.  661 ) ,  it  cannot  now  complain. 

Since  the  cause  of  action  is  not  based  upon  the  conspiracy, 
the  statute  runs  from  the  date  the  damage  was  sustained,  or 
from  the  date  of  the  last  overt  act  causing  that  damage  to  the 
plaintiff,  whichever  first  occurs.  Momand  V.  Universal  Film 
Exchange,  supra.  It  follows  that  the  cause  of  action  accrued 
not  later  than  1929,  and  is  barred  by  the  statute  of  limitations. 

The  contention  that  the  complaint  alleged  a  continuing 
conspiracy,  and  that  neither  laches  nor  the  statute  of  limi- 
tations began  to  run  until  completion  of  the  last  overt  act  in 
1945  is  untenable  (Br.  9) .  It  has  already  been  demonstrated 
that  plaintiff's  cause  of  action  is  not  based  upon  the  conspir- 
acy. And  there  is  no  contention  or  allegation  that  plaintiff 
was  damaged  by  any  overt  act  after  1929. 
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V. 

SECTION  338(4)  OF  THE  CALIFORNIA  CODE  OF  CIVIL 
PROCEDURE  IS  NOT  APPLICABLE. 

Without  surrendering  its  contention  that  no  statute  of 
limitations  at  all  is  applicable,  plaintiff  contends  that  (a) 
the  conspiracy  was  a  fraud  upon  it,  (b)  which  was  fraudu- 
lently concealed  by  the  defendants,  and  that  neither  the 
statute  of  limitations  nor  laches  began  to  run  until  its 
discovery  of  the  existence  of  the  conspiracy  (Br.  9,  38). 
Plaintiff  contends  that  if  any  statute  of  limitations  is  appli- 
cable, it  is  Section  338(4)  of  the  Code  of  Civil  Procedure 
(Br.  17). 

Section  338  ( 4 )  reads  as  follows : 

"Within  three  years  .  .  . 

An  action  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  discovery,  by  the  aggrieved 
party,  of  the  fact  constituting  the  fraud  or  mis- 
take." 

As  pointed  out  above,  this  Court  specifically  stated  in  the 
Foster  dc  Kleiser  case,  supra,  that  Section  338(4)  is  not 
applicable  to  a  treble  damage  suit. 

VI. 

THE  DISTRICT  COURT  CORRECTLY  HELD  THAT  THE 
PLAINTIFF  FAILED  TO  PROVE  THE  CHARGE  THAT  ITS 
CAUSE  OF  ACTION  HAD  BEEN  FRAUDULENTLY  CON- 
CEALED BY  THE  DEFENT)ANTS. 

The  defendants  moved  to  dismiss  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations  (R.  55,  72,  89, 
95).  After  a  trial  on  the  special  issue  the  District  Court 
directed  a  verdict  for  the  defendants    (R.   196,  806)    and 
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granted  the  motions  to  dismiss  (R.  199).  Tlie  Court  lield 
that  the  plaintiff  had  a  continued  awareness  and  knowledge 
of  its  cause  of  action  from  1925  to  1940  (R.  803). 

1.    Defendants  owed  no  duty  to  plaintiff  to  disclose  to  it  the 
existence  of  the  alleged  conspiracy. 

Since  Section  338(4)  is  not  applicable,  cases  cited  by 
plaintiff  on  the  question  of  "discovery"  of  fraud  are  irrele- 
vant. However,  the  California  Courts  have  held  that  where 
defendant  has  "fraudulently  concealed"  from  plaintiff  the 
facts  upon  Avhich  the  cause  of  action  depends,  the  running 
of  the  statute  of  limitations  is  suspended  until  plaintiff  dis- 
covers the  facts  or  until  he  has  knowledge  of  facts  sufficient 
to  put  a  reasonably  prudent  person  on  inquiry. 

Kimhall  v.  Pacific  Gas  &  Electric  Go.  220  Cal.  203, 

30  P.  (2)  39  (1934); 
Pasliley  v.  Pacific  Electric  Gompany,  25  Cal.  (2) 

226,  153  P.  (2)  325  (1944); 
Bollinger  v.  National  Fire  Insurance  Go.  25  Cal. 

(2)  399,  1.54  P.  (2)  399  (1944) ; 
Hohart  v.  Hobart  Estate  Go.  26  Cal.  (2)  412,  159 

P.  (2)  958  (1945); 
Hansen  v.  Bear  Film  Go.  28  Cal.  (2)  154,  168  P. 

(2)  946  (1946); 

Boxoman  V.  McPlieeters,  Cal.  App.  175  P.  (2)  745 
(1947). 

The  California  cases  also  hold,  however,  that  mere  failure 
by  a  defendant  to  disclose  to  plaintiff  the  existence  of  the  facts 
upon  which  the  cause  of  action  is  based,  does  not  constitute 
"fraudulent  concealment"  of  the  cause  of  action  unless  de- 
fendant is  under  a  duty  to  disclose  these  facts. 

Pashley  v.  Pacific  Electric  Go.  supra; 
Kimhall  v.   Pacific   Gas  d  Electric   Go.,  supra, 
(p.  45). 
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See  also  Bnjan  v.  United  States,  99  F.  (2d),  549,  553, 
(C,  C.  A.  lOth,  1938)  cert  den.  305  U.  S.  661,  and  cases  cited 
therein  at  note  11. 

The  plaintiff  bases  its  contention  that  its  cause  of  action 
was  fraudulently  concealed  on  two  conversations  of  Burnhani 
in  1929,  one  with  the  late  C.  B.  Zabriskie,  general  manager 
of  Pacific  Coast  Borax,  and  the  second  with  H.  S.  Emlaw, 
president  of  American  Potash  &  Chemical  Corporation,  in 
which,  according  to  Burnham's  statement,  each  of  them  de- 
nied that  the  defendants  had  conspired  to  cut  prices  on  borax 
in  1928,  with  the  intention  of  putting  the  plaintiff  out  of 
business  (E.  359,  362) .  Burnhani  testified  that  the  denials  of 
Zabriskie  and  Emlaw  dispelled  his  belief  that  he  had  a  cause 
of  action  but  the  District  Court  found  that  this  testimony 
could  not  carry  any  weight  when  opposed  to  the  mass  of  evi- 
dence to  the  contrary  (R.  803-804). 

The  District  Court  very  correctly  took  the  attitude  that 
a  mere  denial  of  a  tort  is  not  fraudulent  concealment  thereof 
such  as  will  toll  the  statute  of  limitations.  Here  there  was 
no  relationship  between  the  plaintiff  and  the  defendants,  or 
any  other  special  facts  which  Avould  place  the  defendants 
under  the  duty  of  disclosing  their  corporate  transactions. 
Thus  there  existed  a  relationship  of  physician-patient  in 
Boivman  v.  McPheeters,  supra,  and  Pashlcy  v.  Pacific  Electric 
Co.,  supra;  of  administratrix-heir-at-law  in  Hansen  v.  Bear 
Film  Co.,  supra;  and  of  employer-employee  in  Kimball  v. 
Pacific  Gas  and  Electric  Co.,  supra. 

When  defendant  has  merely  failed  to  disclose  to  j)laintiff 
the  existence  of  the  cause  of  action,  as  defendants  are  alleged 
to  have  done  in  this  case,  his  duty  to  disclose  will  arise  only 
if  there  exists  a  confidential  relationship  between  plaintiff 
and  defendant  which  relationship  imposes  on  defendant  the 
duty  of  disclosure. 

Scafidi  V.  Western  Loan  and  Building  Co.  72  Cal. 

App.  (2)  550,  165  P.  (2)  260  (1946)  ; 
Strout  V.  United  Shoe  Machinery  Co.  208  Fed.  646 

(D.C.  Mass.  1913). 
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When,  however,  there  is  no  such  special  relationship  be- 
tween the  parties  as  to  impose  upon  defendant  the  duty  of  dis- 
closing the  facts  upon  which  the  cause  of  action  is  based, 
then  the  statute  is  not  suspended  merely  by  reason  of  plain- 
tiff's ignorance  of,  or  failure  to  discover,  the  existence  of  the 
cause  of  action. 

Lattin  v.  Gillette,  95  Cal.  317,  30  P.  545  (1892)  ; 
Lambert  v.  McKenzie,  135  Cal.  100,  67  P.  6  (1901)  ; 
Medley  v.  Hill,  104  Cal.  App.  309,  285  P.  891 

(1930); 
S.cafidi  V.  Western  Loan  d  Building  Co.,  supra; 
Neff  V.  National  Life  Insurance  Co.,  30  Cal.  (2) 

161,  180  P.  (2)  900  (1947). 

In  the  Foster  <&  Kleiser  case,  supra,  this  Court  stated,  at 
p.  752, 

".  .  .  when  fraud  is  not  the  gravamen  of  the  action, 
in  order  to  toll  the  applicable  statute  of  limitations, 
two  factors  must  be  present :  ( 1 )  Fraudulent  conceal- 
ment; (2)  non-discovery,  that  is,  absence  of  facts  that 
would  put  a  party  upon  notice  of  the  cause  of  action. 
Mere  ignorance  of  the  injury  complained  of,  or  of  the 
facts  constituting  such  injury  will  not  prevent  the 
running  of  the  statute". 

2.    Plaintiff  failed  to  properly  allege  fraudulent  concealment. 

Even  if  the  theory  of  fraudulent  concealment  could  be  ap- 
plied to  a  treble  damage  suit  under  some  conceivable  circum- 
stances, the  complaint  alleges  no  facts  which  make  it  ap- 
plicable to  these  causes  of  action.  The  sole  allegations  are  the 
conclusions  (1)  that  the  defendants  "fraudulently  con- 
cealed" from  plaintiff  its  cause  of  action,  and  (2)  that  the 
plaintiff  did  not  "discover"  this  fact  until  the  Government 
instituted  suits. 

In  order  to  prevent  the  running  of  the  statute  of  limita- 
tions plaintiff  must  plead  and  prove  facts  establishing  fraudu- 
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lent  concealment;  the  fraudulent  concealment  must  be  of 
facts  upon  which  the  existence  of  the  cause  of  action  depends ; 
facts  must  be  alleged  from  which  the  court  may  conclude  the 
date  of  "discovery'';  and  plaintiff  must  allege  facts  which 
establish  that  they  could  not  have  made  the  "discovery" 
earlier  by  the  exercise  of  ordinary  diligence. 

Vertex  Investment  Co.  v.  Schtvabacher,  57  C.  A. 

(2d)  406,  134  P.  (2d)  891,  (1943)  ; 
Ladij  Wasfiington  Consolidated  Co.  v.  Wood,  113 

Cal.  482,  486,  45  P.  809  (1896) ; 
Wood  V.  Carpenter,  101  U.  S.  135,  140  (1879)  ; 
Johnson  V.  Ehrgott,  1  Cal.  (2d)  136,  34  P.  (2d) 

144,  (1934) ; 
Myers  v.  Metropolitan  Trust  Co.,  22  C.  A.   (2d) 

284,  70  P.  (2d)  992,  1937). 

The  only  allegation  of  fraudulent  concealment  in  the 
complaint  which  could  be  relied  on  by  the  plaintiff  on  this 
appeal  is  the  charge  in  paragraph  75  that  in  May  1929, 
Mr.  Zabriskie  denied  that  the  defendants  had  conspired  to 
cut  prices  on  borax  in  1928  with  the  intention  of  putting 
plaintiff  out  of  business,  and  that  these  assurances  dispelled 
his  belief  that  he  had  a  cause  of  action. 

In  Feak  v.  Alarion  Steam  Shovel  Co.,  84  F.  (2d)  670 
(C.  C.  A.  9,  1936),  cert.  den.  299  U.  S.  604  (1936),  the  court 
stated : 

"Restatements  of  the  fraudulent  representation  do  not 
of  themselves  constitute  concealment,  and  where  a 
party  is  once  put  upon  notice  of  fraud  he  cannot  avoid 
the  conscquoices  of  his  constructive  knowledge  of  the 
fraud  nor  fulfill  Jiis  duty  to  investigate  hy  going  to  the 
party  he  suspects  of  the  fraud.  He  cannot  desist  from 
further  investigation  because  he  is  reassured  of  the 
truth  of  the  original  representations.  Brackett  v. 
Perrv.  201  Mass.'  502,  87  N.  E.  903 ;  see  also  Sioux 
City  &  St.  P.  Ry.  Co.  v.  O'Brien  (1902)  118  Iowa  582, 
92  N.  W.  857."     (italics  ours) 
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To  the  same  effect,  that  after  a  person  suspects  that  a 
wrong  has  been  perpetuated  on  him,  he  cannot  stop  the  run- 
ning of  the  statute  by  going  to  the  alleged  wrongdoer  and 
obtaining  assurance  that  no  Avrong  was  committed,  see 

Turman  V.  Holmes,  29  C.  A.  (2d)  198. 

The  onl}'  allegation  in  the  complaint  ujDon  which  the 
plaintiff  predicates  its  claim  of  "discovery"  of  its  cause  of 
action  is  the  commencement  of  actions  by  the  Government 
against  these  defendants  on  September  14,  1944.  Conse- 
quently, the  only  fact  Avhich  the  plaintiff  has  to  rely  on  is 
that  the  Government  accused  the  defendants  of  violating  the 
antitrust  laws.  This  did  not  provide  the  plaintiff  with  any 
greater  means  of  discovery  than  it  apparently  possessed  at 
the  time  Burnliam  made  his  inquiry  of  Mr.  Zabriskie. 

The  rules  requiring  diligence  of  "discovery"  and  necessity 
of  pleading  facts  of  "non-discovery"  apply  not  only  to 
"fraud"  which  is  the  gravamen  of  a  cause  of  action  but 
equally  Avell  to  alleged  concealment.  Foster-  cC-  Kleiser  Co. 
V.  Special  Site  Sign  Co.,  supra.  The  alleged  statement  by 
Mr.  Zabriskie  was  made,  so  the  complaint  says,  in  May  1929. 
Sixteen  years  elapsed  between  that  date  and  filing  of  suit. 
Yet  plaintiff  alleges  no  facts  whatever  why  it  did  not  dis- 
cover alleged  falsity  of  the  statement  during  that  period. 
Indeed,  it  does  allege  ( para.  73,  p.  34,  1.  13 )  that  after  1929 
defendants  increased  the  price  of  borax,  a  circumstance  ap- 
parently inconsistent  with  Mr.  Zabriskie's  alleged  statement, 
and  a  circumstance  which  ought  to  have  renewed  the  original 
suspicion. 

3.    There  Was  No  Error  in  the  District  Court's  Ruling  Directing 
a  Verdict  for  the  Defendants. 

We  submit  that  the  District  Court,  in  framing  the  ques- 
tion to  be  considered  at  the  special  trial,  fairly  summed  up 
the  California  rule  when  it  put  it  as  follows : 

"At  any  time  from  May  17,  1929,  to  October  10, 
1939,  did  plaintiff  know  or  have  good  cause  to  believe 
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that  its  business  had  been  theretofore  damaged  by 
acts  of  the  defendants  in  violation  of  the  Anti-Trust 
Laws  of  the  United  States?" 

"Know  or  have  good  cause  to  believe"  is  a  fair  statement 
of  the  state  of  mind  required  to  bar  the  plaintiff,  elsewhere 
described  as  being  "put  on  notice  of  the  cause  of  action",  "by 
reasonable  diligence  .  .  .  should  have  discovered  the  facts", 
"actual  or  presumptive  knowledge  of  facts  sufficient  to  put 
him  on  inquiry".  Indeed,  if  anything  the  District  Court's 
formulation  in  this  case  was  more  favorable  to  the  plaintiff 
that  it  should  have  been, 

Foster  &  Kleiser  Go.  v.  Special  Site  Sign  Co., 

supra; 
Original  Alining  and  Milling  Go.  V.  Gasad,  210 

Cal.  71,-  290  P.  456-457; 
Kimhall  v.  Pacific  Gas  &  Electric  Go.,  supra. 

The  evidence  presented  at  the  special  trial  established  no 
dispute  of  facts;  therefore  the  District  Court  properly 
directed  a  verdict  for  the  defendants. 

The  testimony  of  the  witness  Burnham  on  cross-examina- 
tion showed  that  as  early  as  1926,  the  plaintiff,  in  a  complaint 
filed  by  it  against  the  postmaster  at  Reno,  Nevada,  alleged 
that  these  defendants  exercised  a  "monopolistic  restraint  of 
the  commerce  in  borax"  which  "was  and  is  a  flagrant  viola- 
tion of  the  laws  of  the  United  States,  and  could  and  should 
be  prohibited  by  criminal  and  civil  proceedings  instituted  by 
the  United  States"  (R.  420),  and  further  alleged  that  the 
Post  Office  Department  "Fraud  Order"  which  hampered  the 
plaintiff's  financing  was  obtained  as  part  of  the  conspiracy  to 
restrain  trade.  Burnham  had  been  informed  by  certain  of 
his  stockholders  that  the  "Fraud  Order"  had  been  inspired 
by  his  competitors  (R.  429-432) ,  Even  earlier,  in  1923,  Burn- 
ham had  written  to  the  Post  Office  inspector  investigating  the 
Burnham  company,  alleging  that  the  defendants  were  at- 
tempting to  hinder  its  development  (R.  453-454),  and  declin- 
ing to  furnish  a  list  of  its  stockholders  because  of  the  "active 
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oppositon"  interested  in  preventing  the  success  of  the  enter- 
prise (R.  458). 

The  allegation  of  the  plaintiff  in  this  action  that  the 
''Fraud  Order"  was  inspired  by  a  Pacific  Coast  Borax  official 
then  in  the  service  of  the  Federal  Government  was  based  on 
knowledge  acquired  in  1926  (R.  482)  and  was  also  included 
in  a  letter  to  the  Secretary  of  the  Interior  in  1939  (R.  487). 
Burnham  believed  in  1929,  at  the  time  of  his  conversation 
with  Mr.  Zabriskie  which  he  alleges  was  a  concealment  of  his 
cause  of  action,  that  the  official  had  inspired  the  "Fraud 
Order"  for  the  benefit  of  the  defendants  (R.  499-500). 

As  to  the  price  cuts  instituted  by  the  defendants  in  June, 
1928,  which  the  plaintiff  alleges  drove  it  out  of  business,  one 
of  its  attorneys  wrote  in  Juh',  1928,  that  he  was  inclined  to 
think  that  the  j)rice  competition  was  "in  fact  designed  by  the 
controlling  heads  of  these  two  concerns  (and  which  are  lo- 
cated in  England)  for  the  express  purpose  of  killing  off 
threatened  competition"  (R.  511).  In  a  memorandum  to 
Burnham,  based  on  thorough  research,  this  attorney  con- 
cluded that  it  was  "quite  evident"  that  the  price  reductions 
were  the  "natural  and  inevitable  result,  and  therefore  the 
very  object  and  purpose,  of  trade  practices  which  are  in  viola- 
tion of  the  Federal  Trade  Commission  Act,  also  the  Federal 
Anti-trust  Laws"  (R.  519). 

The  plaintiff"  wrote  to  its  stockholders  expressing  the 
opinion  that  the  price  cuts  of  1928  were  intended  to  drive 
it  out  of  business  (R.  524-525),  and  wrote  to  Pacific  Coast 
Borax  Co.  proposing  that  the  latter  assist  it  in  suing  Ameri- 
can Potash  and  Chemical  Corporation  (R.  532).  The  refusal 
of  Pacific  Coast  Borax  to  assist  in  such  a  suit  "added  belief 
or  suspicion"  in  Burnham's  mind  that  the  two  companies 
were  cooperating  to  cut  the  price  and  drive  Burnham  out  of 
business  (R.  535). 

Burnham  continued  throughout  the  1930's  to  entertain 
his  belief  that  the  defendants  were  conspiring  against  him. 
In  1933,  the  denial  of  his  application  for  a  lease  of  borate 
lands  "led  him  to  believe"  that  probably  defendants  or  some 
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of  them  were  violating  the  anti-trust  laws  (R.  574).  In 
1934  further  purchases  of  borax  property  by  Pacific  Coast 
Borax  stimulated  him  to  look  into  the  possibility  of  com- 
plaining to  Congress  (R.  574-581),  and  his  attorney  wrote 
to  a  Department  of  the  Interior  investigator  about  the  "evil 
and  strangling  monopoly"  established  by  Pacific  Coast  Borax 
(R.  585).  In  1936  he  Avrote  to  Senator  Pittman,  chairman  of 
Senate  sub-committee  investigating  the  potash  industry, 
alleging  that  the  "English  Borax  Trust"  had  been  responsible 
for  driving  him  out  of  business.  In  1934  he  wrote  to  the 
Secretary  of  the  Interior,  repeating  his  complaints  and  stat- 
ing that  the  "main  object"  of  Pacific  Coast  Borax  was  "to 
get  patent  to  sodium  borate  lands  and  to  drive  out  all  compe- 
tition and  hold  a  monopoly  of  the  borax  business."  (R.  603). 
In  1938  his  belief  was  revived  by  the  reinstatement  of  the 
fraud  order  and  other  circumstances  (R.  609-610)  and  he 
made  plans  to  publish  accounts  of  his  difficulties  (R.  610- 
611).  He  consulted  an  attorney,  who  advised  him  that  so 
far  as  any  damage  sustained  from  the  price-cutting  of  1928 
was  concerned,  his  claim  was  outlawed  (R.  614-615). 

In  1939,  he  again  wrote  to  the  Secretary  of  the  Interior, 
referring  to  the  "formidable  monopoly"  of  the  defendants 
(R.  619)  and  on  November  22,  1939  wrote  to  the  Department 
of  Justice,  stating  that  the  defendants  constituted  the  "Brit- 
ish Borax  Trust"  and  "practically"  controlled  the  price  of 
potash  and  borax  in  America  (R.  399)  ;  that  they  had  con- 
ducted a  price  war  in  1928  which  the  witness  was  convinced 
was  "aimed  purposely  to  destroy"  the  plaintiff,  and  that 
the  plaintiff's  attorneys  felt  that  it  "had  a  case  against  the 
Trust  for  violating  the  Sherman  Anti-trust  Laws"  ( R.  400 ) . 
In  1940  Burnham  pointed  out  that  "for  some  time  I  have 
talked  about  the  British-owned  potash  and  borax  interests 
getting  most  of  the  potash  and  borax  deposits  in  this  country 
and  driving  out  American  competition."  (R.  655).  Yet  de- 
spite all  of  these  accusations  the  plaintiff  never  instituted 
legal  action  to  recover  for  its  alleged  injuries,  because  what 
money  it  had  "was  sent  to  us  by  our  stockholders  for  other 
purposes"  (R.  661). 
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Summarizing  the  evidence,  it  appears  that  whether  the 
defendants  herein  attempted  to  fraudulently  conceal  from 
plaintiff  its  cause  of  action  or  not,  there  can  be  no  doubt  that 
the  plaintiff  discovered  it  many  years  before  it  filed  its  com- 
plaint, if  indeed  it  was  ever  deceived.  Plaintiff  and  its  presi- 
dent, Burnham,  repeatedly  told  the  stockholders  that  it  was 
the  victim  of  a  conspiracy  in  violation  of  the  antitrust  laws ; 
sponsored  articles  which  were  to  tell  the  public  that;  com- 
municated with  members  of  Congress  to  that  effect,  wrote  the 
Secretary  of  the  Interior,  and  complained  to  the  Antitrust 
Division  of  the  Department  of  Justice.  It  cannot  now  be 
heard  to  say  that  it  was  fraudulently  deceived  into  believing 
that  it  had  no  cause  of  action,  when  for  twenty  years  it  pressed 
its  case  upon  every  conceivable  opportunity. 

In  the  light  of  all  these  facts,  there  can  be  no  doubt  that 
the  plaintiff,  throughout  the  period  from  1929  on,  not  only 
had  reason  to  believe,  but  did  believe,  that  it  had  a  cause  of 
action  against  the  defendants.  Its  attorneys  so  believed  and 
so  advised  it.  The  District  Court  found  quite  correctly  that 
Burnham's  statements  that  he  had  no  knowledge  or  cause 
for  belief,  even  if  admissible,  could  not  conceivably  permit 
of  an  interpretation  contrary  to  the  accumulated  mass  of 
written  and  sworn  statements  over  the  period  in  question. 
As  the  Court  said,  "no  mere  lip  service  to  the  contrary  can 
rise  to  the  dignity  of  creating  a  factual  conflict"  (R.  803). 
The  Court  was  therefore  correct  in  finding  that  the  plaintiff 
knew  or  had  cause  to  believe,  for  many  years  prior  to  1944, 
that  it  had  a  cause  of  action  against  the  defendants  for  dam- 
age to  its  business  resulting  from  violations  of  the  antitrust 
laws  of  the  United  States.  It  necessarily  followed  that  suit 
on  the  cause  of  action  was  barred  by  the  statute  of  limitations 
and  that  judgment  was  correctly  entered  for  the  defendants. 

There  can  be  no  question  that,  on  the  evidence  presented 
below,  a  verdict  for  the  plaintiff,  on  the  question  of  fact  which 
was  made  the  subject  of  the  special  trial,  would  not  have  been 
warranted,  and  if  such  a  verdict  had  been  rendered,  the  de- 
fendant would  have  been  entitled  to  a  new  trial.    The  District 
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Court  was  therefore  correct  in  directing  a  verdict  for  the 
defendants  on  this  issue,  under  the  long-established  rule  of 
the  Federal  courts. 

Bradij  v.  The  Southern  Railway  Company,  320 
U.  S.  476  (1943) ; 

Farr  Company  v.  Union  Pacific  Railroad,  106  F. 
(2d)  437  (O.  C.  A.  10,  1939); 

National  Mutual  Casualty  Company  v.  Eisen- 
hower, 116  F.   (2d)   891   (C.  C.  A.  10,  1940); 

Mutual  Benefit  Life  Insurance  Company  v. 
Snyder,  109  F.   (2d)   469   (C.  C.  A.  6,  1940); 

Oklahoma  Natural  Gas  Company  v.  McKee,  121 
F.  (2d)  583  (C.  C.  A.  10,  1941); 

Barrett  v.  Virginian  Ry.  Co.,  250  U.  S.  473,  476 
(1919). 

CONCLUSION 

The  judgment  of  the  District  Court  should  be  afarmed. 
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No.  11,766 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


BuRNHAM  Chemical  Company,  a  corpora- 

t^°">  Appellant, 

vs. 

Borax  Consolidated,  Ltd.,  a  corporation, 
Pacific  Coast  Borax  Company,  a  cor- 
poration, United  States  Borax  Com- 
pany, a  corporation,  and  American 
Potash  &  Chemical  Corporation,  a  cot- 
pof^tion,  Appellees. 


Brief  for  Appellees  Borax  Consolidated,  Ltd.,  Pacific 
Coast  Borax  Company,  and  United  States  Borax 
Company. 

STATEMENT  OF  THE  CASE 

The  case  is  governed  by  the  decision  of  this  Court  in  Foster 
&  Kleiser  Co.  v.  Special  Site  Sign  Co.,  85  F.2d  742,  cer.  den. 
299  U.S.  613. 

A.     Nature  of  the  Case. 

1.      THE  ACTION. 

This  is  an  action  at  law^  filed  July  6,  1945.  It  was  instituted 


1.     Not  a  suit  in  equity,  as  appellant  asserts.    See  discussion  at  pages 
50-54  infra. 
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under  the  antitrust  laws  (Title  15  U.S.C.,  Sec.  15;  Clayton  Act, 
Sec.  4)  for  the  recovery  of  treble  damages. 

2.  THE  PARTIES. 

The  plaintiff-  is  a  corporation  organized  in  1921  in  the  hope 
of  producing  borax  from  the  brines  of  Searles  Lake  in  San 
Bernardino  County,  California,  on  certain  government  leases, 
by  solar  evaporation.  The  defendants  fall  in  two  groups.  One 
(hereafter  referred  to  as  PCB)  consists  of  Borax  Consolidated, 
Ltd.  and  its  subsidiaries.  Pacific  Coast  Borax  Company  and 
United  States  Borax  Company,  and  is  engaged  in  mining 
borate  ores  in  Kern  County,  California,  and  making  borax  from 
the  ore.  The  other  is  American  Potash  &  Chemical  Corporation 
(hereafter  referred  to  as  AP&CC),  which  is  engaged  in  pro- 
ducing borax  from  the  brines  of  Searles  Lake.  . 

( 

3.  DATE    OF   ACCRUAL    OF   THE   CAUSES   OF   ACTION,   AND    DISMISSAL 
BECAUSE  OF  STATUTE  OF  LIMITATIONS. 

Judgment  was  entered  in  favor  of  defendants  on  the  ground 
that  the  action  was  barred  by  the  statute  of  limitations.^ 

Plaintiff's  alleged  cause  of  action  accrued  partly  in  1925  and 
partly  in  1928  and  in  no  part  later  than  January  1929,  or 
16  years  before  the  action  was  filed. 

The  plaintiff's  alleged  damage  was  suffered: 

1.  In  1924  and  1925,  when  defendants  allegedly  conspired 
to  have  tlie  Post  Office  Department  issue  a  "fraud  order",  pre- 
venting the  plaintiff  from  using  the  mails    (Compl.  para.   73; 


2.  The  appellant  was  plaintiff  below  and  the  appellees  defendants.  For 
convenience  the  parties  will  be  referred  to  as  plaintiff  and  defendants. 

3.  The  court  remarked: 

'The  plea  of  the  statute  of  limitations  is  not  a  technical  one.  No  court 
can  disregard  it  because  of  a  personal  desire  that  someone  may  ultimately 
obtain  recompense  for  an  injury  alleged  to  have  been  suffered.  The  statute 
of  limitations  plea  is  as  much  a  component  part  of  the  scheme  of  adminis- 
tration of  justice  as  is  the  theory  that  a  just  claim  should  be  given  con- 
sideration by  a  court.  There  are  many  reasons  why  claims  must  be  timely 
presented."  (R.  805) 


R.  43-45).  The  fraud  order  was  issued  in  June  1925,  and  its 
alleged  effect  was  to  compel  plaintiff  to  abandon  the  production 
and  sale  of  packaged  borax  in  competition  with  defendants' 
products   (R.  44). 

2.  In  1928,  when  defendants  allegedly  reduced  the  price 
of  borax  below  plaintiff's  costs  of  production,  in  conspiracy,  as 
a  result  of  which  plaintiff  was  driven  out  of  business  entirely 
(Compl.  paras.  73,  76;  R.  44,  45,  47).  It  is  alleged  that,  pur- 
suant to  conspiracy  and  in  order  to  eliminate  the  plaintiff  as  a 
competitor,  defendants  reduced  the  price  of  borax  by  a  number 
of  price  cuts,  the  first  of  which  occurred  in  June  1928  and  the 
rest  of  which  occurred  "by  the  end  of  1928"  (R.  45), 

"with  the  result  that  plaintiff  was  losing  a  large  amount 
of  money  due  to  said  continued  reduction  in  price  of  said 
borax,  and  was  therefore  obliged  to  shut  down  and  close  its 
plant  in  January  1929."  (R.  45) 

In  paragraph  76  of  the  complaint  it  is  alleged  (R.  47) : 

"That,  as  aforesaid,  the  said  plant  and  business  of  plaintiff 
was  shut  down  and  closed  on  or  about  January  1929  for 
the  reasons  herein  stated." 

Thereafter  the  plaintiff  was  never  in  business.  The  damage  for 
which  it  prayed  (para.  81,  R.  53)  was  the  exact  amount  alleged- 
ly invested  in  developing  its  Searles  Lake  plant  which  ceased 
to  operate  in  January  1929  (para.  73,  R.  45). 

No  overt  acts  of  defendants  causing  damage  to  the  plaintiff 
are  alleged  to  have  occurred  after  1929.  This  fact  was  conceded 
in  the  court  below: 

"The  Court:  *  *  *  What  overt  act  of  the  defendants  in 
connection  with  the  matters  that  are  alleged,  before  you 
come  to  the  Little  Placer  claim,  what  act  of  the  defendants 
occurred  that  resulted  in  damage  occurring  after  1929  aside 
from  this  Little  Placer  claim  .^ 

"Mr.  Carr:  Nothing.  We  do  not  allege  anything."  (R. 
2,42) 
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With  respect  to  the  Little  Placer,  a  parcel  of  land  in  Kern 
County,  the  plaintiff  did  not  claim  that  it  sustained  any  damages 
for  which  defendants  could  be  liable.  The  allegations  about  the 
Little  Placer  (Compl.  paras.  77-79,  R.  48-52)  were  inserted  on 
the  theory  that  in  a  suit  for  treble  damages  the  running  of  the 
statute  of  limitations  with  respect  to  damage  incurred  may  be 
tolled  by  a  later  "overt  act"  in  a  "continuing  conspiracy"  al- 
though the  continuance  of  the  "conspiracy"  has  no  relation  to 
the  plaintiff  and  that  "overt  act"  causes  no  actionable  damage 
to  it.  This  is  succinctly  revealed  in  the  following  colloquy: 

"The  Court:  Is  it  your  contention,  Mr.  Carr,  that  plain- 
tiff was  put  out  of  business  in  1929  as  a  result  of  an  un- 
lawful conspiracy  and  that  the  statute  does  not  run  as  long 
as  the  conspiracy  continues  to  be  in  effect.^ 

"Mr.  Carr:  No,  I  do  not  go  that  far.  My  idea  would  be 
that  it  would  run  from  the  last  overt  act. 

"The  Court:  What  do  you  allege  in  the  complaint  to 
be  the  last  overt  act? 

"Mr.  Carr:  The  Little  Placer  Claim  *  *  *  We  could  not 
prove  any  damages  from  it,  but  we  make  a  live  issue  of 
that  thing  in  the  complaint  *  *  *."  (R.  234,  235) 

The  matter  of  the  Little  Placer  is  further  discussed  at  pages 
61-65  below. 

4.      CONTENTIONS   MADE   BY   PLAINTIFF  BELOW  TO   ESCAPE  STATUTE  OF 
LIMITATIONS. 

In  the  court  below  plaintiff  sought  to  escape  the  statute  of 
limitations  on  either  of  two  theories:  (l)  that  of  "continuing 
conspiracy",  just  referred  to,  and  (2)  the  claim  that  the  statute 
had  been  tolled  by  "fraudulent  concealment"  committed  by  de- 
fendants. This  last  claim  was  based  on  the  assertion  that  on 
May  17,  1929  plaintiff's  president,  George  Burnham,  accosted 
Mr.  Zabriskie,  general  manager  of  PCB,  and  accused  defendants 
of  having  conspired  to  cut  the  price  of  borax  to  drive  plaintiff' 
out  of  business,  and  that  Zabriskie  denied  the  accusation. 
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B.     The  Proceedings  Below. 

The  defendants  moved  to  dismiss  the  action  on  the  grounds 
that  the  action  was  barred  by  the  statute  of  limitations  and  that 
no  claim  for  relief  was  stated  (R.  55,  56,  R.  72,  R.  89,  90).* 
We  contended  that  the  action  was  barred  on  the  face  of  the 
complaint  alone,  but  we  also  filed  in  support  of  the  motion 
certain  documentary  material  (R.  77-85),  on  the  view  that  a 
"speaking  motion"  to  dismiss  is  permissible  under  the  Rules  of 
Civil  Procedure.'^  After  argument,  the  parties  stipulated  in 
writing  that  the  motions  should  be  deemed  to  be  not  only 
motions  to  dismiss  but  also  motions  for  summary  judgment 
under  R.C.P,  Rule  56  (R.  105,  107).  Further  affidavits  and 
documents  were  then  filed  for  and  against  the  motions  (R.  108- 
182). « 

In  the  course  of  the  argument  the  plaintiff  suggested  to  the 
court  (Dec.  5,  1945,  R.  226,  254-257)  that  the  issue  of  the 
statute  of  limitations  should  be  tried  first  and  apart  from  the 
merits  of  the  case,  under  the  example  of  Mojnand  v.  Paramount 

4.  The  contention  that  no  claim  for  relief  was  stated  is,  in  our  opin- 
ion, well  taken,  but  will  not  be  discussed  since  the  court  below  placed  its 
judgment  on  the  statute  of  limitations. 

5.  Cf.  cases  such  as  Central  Mexico  Light  &  Power  Co.  v.  Munch 
(2  Cir.),  116  F.  2d  85;  Boro  Hall  Corp.  v.  General  Motors  Corp.,  124 
F.  2d  822,  823  (2  Cir.)  ;  Gallup  v.  Caldwell,  120  F.  2d  90,  92  (3  Cir.)  ; 
Weeks  V.  Bareco  Oil  Co.,  125  F.  2d  84,  93  (7  Cir.)  ;  Cohen  v.  American 
Window  Glass  Co.,  126  F.  2d.  HI,  114  (2  Cir.)  ;  Lucking  v.  Delano, 
129  F.  2d  283,  285  (6  Cir.);  and  cf.  R.C.P.  Rule  12(b),  as  recently 
amended. 

6.  When  the  case  was  later  tried,  most  of  the  documents  theretofore 
filed  in  support  of  the  motions  were  placed  in  evidence  by  us.  To  avoid 
requiring  the  same  documents  to  be  reproduced  in  the  transcript  on  appeal 
twice,  in  our  counter-designation  of  the  record  on  appeal  we  stated  that 
the  doamients  might  be  omitted  from  the  affidavits  with  a  statement  that 
they  were  duplicates  of  trial  exhibits  (R.  207-212).  Later,  appellant  had 
the  original  trial  exhibits  sent  to  this  Court  instead  of  reproducing  them 
in  the  record  and  obtained  from  this  Court  an  order  that  they  need  not  be 
printed  in  the  Iranscript  (R.  824).  Consequently,  the  documents,  which 
constitute  a  major  part  of  the  evidence,  are  not  reproduced  in  full  in  the 
printed  transcript.  However,  they  were  read  into  the  record  in  whole  or 
in  part  during  the  trial  and  thus  all  parts  which  we  deem  material  do 
appear  in  the  printed  record. 


6 

Pictures  Distributing  Company,   36  F.  Supp.   568,  an  antitrust 

case/ 

In  September   1946   the  court,   in   a   Memorandum   Opinion 

(R.    184),   denied   the   motion   for   summary   judgment.    At   a 

later  date,  during  the  pre-trial  conference,  it  said: 

"I  denied  the  motion  for  summary  judgment  because  it 
seemed  as  if  there  might  be  lurking  in  the  case  some< 
matter  of  weight  of  evidence,  and  in  view  of  some  of  the 
decisions  of  our  circuit  court  I  felt  it  would  be  better  to^ 
deny  the  motion  and  to  have  those  matters  determined 
preliminarily,  that  is,  the  matters  that  have  to  do  with  the 
statute  of  limitations."  (R.  264)   (And  see  R.  295). 

While  denying  the  motion  for  summary  judgment,  the  court 
did  not  deny  the  motion  to  dismiss  but,  acting  under  R.C.P.  Rule 
12(d),  reserved  decision  thereon  until  after  the  issue  of  the 
statute  of  limitations  was  tried.  It  followed  plaintiff's  earlier 
suggestion  and  ordered  that  issue  to  be  tried  first  as  permitted 
by  R.C.P.  Rule  42(b)  (R.  185),  and  it  gave  defendants  per- 
mission to  file  special  answers  setting  up  the  defense  of  the 
statute  of  limitations  without  the  necessity  of  answering  the 
complaint  generally. 

The  defendants  filed  such  special  answers  (R.  190-193),  and 
thereupon  plaintiff  moved  to  set  die  issue  for  trial  and  de- 
manded a  jury  (R.  194).  A  pre-trial  conference  was  then  held 
to  consider  what  issues  should  be  presented  to  the  jury.  The 
court  said  that  it  was  "impressed  with  the  necessity  of  sub- 
mitting some  specific  inquiry  or  inquiries  to  the  jury  so  that 
we  don't  convert  this  trial  of  a  special  issue  into  a  trial  of  the 
case",  and  plaintiff's  counsel  expressed  full  agreement  (R.  300). 


7.     The  stipulation  that  the  motions  should  be  treated  as  including 
motions  for  summary  judgment  also  provided  that  in  the  event  the  mo-' 
tions  were  denied  the  plaintiff  might  request  a  special  trial  of  the  issue  of 
the  statute  of  limitations  (R.  106,  107). 
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After  thorough  argument  and  careful  consideration    (cf.   R. 
287-320;  R.  262-286),*  the  court  entered  a  pre-trial  order   (R. 
195)   that  the  jury  should  be  asked  to  return  a  special  verdict, 
as  permitted  by  R.C.P.  Rule  49(a),  to  a  particular  question: 

"At  any  time  from  May  17,  1929  to  October  10,  1939, 
did  plaintiff  know  or  have  good  cause  to  believe  that  its 
business  had  been  theretofore  damaged  by  acts  of  the 
defendants  in  violation  of  the  Anti-Trust  laws  of  the 
United  States?"   (R.  195) 

The  case  was  then  tried  before  a  jury  on  the  special  issue 
(March  26  to  April  3,  1947).  Appellant  strangely  asserts  (Brief, 
pp.  2,  23,  36)  that  defendants  offered  no  evidence.  In  fact,  ihe 
great  bulk  of  the  evidence  was  the  defendants' .  Defendants 
cross-examined  George  Burnham  (plaintiff's  president,  principal 
stockholder  and  chief  executive  since  1922  (R.  396,  397)) 
over  164  pages  of  the  record  and  offered  29  of  the  31  exhibits 
received  in  evidence. 

At  the  close  of  the  trial,  after  a  full  opportunity  had  thus 
been  given  to  the  plaintiff  to  present  its  evidence,  the  court 
concluded  that  the  disputed  fact  that  might  possibly  be  "lurking 
in  the  case"  (see  p.  6,  supra)  simply  did  not  exist,  and  it 
directed  a  verdict  for  the  defendants,  i.e.,  directed  that  the 
answer  to  the  question  should  be  in  the  affirmative  (R.  198;  see 
opinion  from  the  Bench,  R.  800-806). 

The  court  said  (R.  781,  782): 

"We  have  had  one  witness  who  has  testified  in  this  case. 
What  factual  controversy  is  there  for  the  jury  to  resolve? 
Nobody  has  disputed  the  questions  of  any  conversation,  the 
execution  or  sending  of  any  document  *  *  * 


8.  The  pages  of  the  printed  transcript  from  262-286  are  designated 
as  the  transcript  of  proceedings  of  January  16,  1946.  This  is  a  steno- 
graphic error;  they  were  the  proceedings  of  January  16,  1947  and  should 
follow,  not  precede,  pages  287-320,  which  are  the  transcript  of  proceed- 
ings of  December  2,  1946. 
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"*  *  *  xhe  witness  Burnham  has  testified  to  certain 
facts.  He  has  testified  to  conversations  he  had  with  people. 
He  has  testified  to  letters  that  he  wrote.  He  has  testified 
to  letters  that  he  received,  documents  that  were  executed 
by  him  or  received  by  him  have  been  put  in  evidence.  Now, 
none  of  those  things  that  he  has  testified  of  a  factual  nature 
have  been  disputed  by  anyone." 

And  again  it  said  (R.  803,  804) : 

"*  *  *  the  evidence  upon  the  issue  now  before  the 
jury  is  undisputed.  All  of  the  evidence  shows  both  knowl- 
edge and  good  cause  to  believe  on  the  part  of  the  plaintiff 
during  the  period  specified  in  the  special  inquiry,  that  its 
business  had  been  damaged  by  acts  of  the  defendants  inj 
violation  of  the  Anti-trust  Laws.  *  *  *  However,  even  if' 
the  statements  of  the  president  of  the  corporation,  who 
was  the  only  witness,  that  he  had  no  knowledge  or  cause 
for  belief  be  considered  as  evidence,  *  *  *  the  evidence 
is  so  conclusive  in  favor  of  an  affirmative  answer  upon 
the  special  issue  that  the  court  would  set  aside  a  negative 
reply  by  the  jury  to  the  special  issue.  Statements  in  writing 
and  under  oath  by  the  witness  Burnham,  who  was  the 
managing  president  of  the  plaintiff,  commencing  in  1925 
and  continuing  throughout  the  years  to  1940,  show  without 
dispute  a  continued  awareness  and  knowledge  of  the  plain- 
tiff's cause  of  action  set  out  in  the  complaint.  Not  only 
that,  but  these  writings  make  continuous  claim  as  to  the 
responsibility  of  the  defendants  for  the  loss  and  damage 
caused  to  the  plaintiff's  business.  Consequently,  no  mere 
lip  service  to  the  contrary  can  rise  to  the  dignity  of  creating 
a  factual  conflict  for  resolution  by  the  trier  of  the  fact. 
There  has  been  no  evidence  in  the  opinion  of  the  court  of 
any  fraudulent  representation  or  concealment  by  the  de- 
fendants of  the  plaintiff's  cause  of  action  which  deterred  the 
plaintiff  from  timely  presentation  of  its  claim  in  this  court. 
The  so-called  Zabriskie  and   Emlaw  conversations   do   not 
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by  any  stretch  of  the  imagination  go  beyond  denials  of  the 
plaintiff's  claim.  In  no  sense  do  they  reach  the  stature  of 
fraudulent  representations  or  concealment  of  such  an 
affirmative  nature  as  to  in  law  be  misleading  to  the  plaintiff. 
Moreover,  the  evidence  without  dispute  shows  the  plaintiff 
did  not  rely  upon  the  statements  made  by  these  two  men 
and  hence  there  is  no  proof  of  any  misleading  character  to 
be  attributed  to  them." 


The  special  issue  having  thus  been  disposed  of,  defendants' 
motions  to  dismiss  came  up  for  disposition  (R.  806),  were 
further  argued  and  briefed,  and  some  weeks  thereafter,  on  May 
5,  1947,  were  granted  upon  the  statute  of  limitations  (R.  199), 
and  judgment  was  entered  May  9,  1947  dismissing  the  action 
(R.  199). 

C.     The  Facts  Established  at  the  Trial. 

In  June  1928  the  plaintiff  first  opened  its  borax  plant  for 
production.  That  very  month,  the  very  month  it  started  produc- 
tion, its  two  competitors,  the  PCB  group  and  AP&CC,  simul- 
taneously cut  the  price  of  borax  drastically  to  a  point  below 
plaintiff's  cost  of  production  (R.  505,  506).  As  a  result  plaintiff 
was  driven  out  of  business  by  January  1929. 

1.      THE  "THURMAN  ARNOLD  LETTER,"  SHOWING  PLAINTIFF'S  CONVICTION 
EVER  SINCE  1928. 

Plaintiff's  state  of  mind  continuously  throughout  the  years 
following  the  price  cuts  of  1928  is  fully  revealed  by  a  letter 
which  it  wrote  on  November  22,  1939  to  Mr.  Thurman  Arnold, 
then  Chief  of  the  Antitrust  Division  of  the  Department  of 
Justice  (Def.  Ex.  A,  R.  397).  The  letter  reads  in  part  as 
follows  (R.  398-401): 

"Referring  to  a  conversation  which  I  had  with  Mr.  Berge 
the  other  day,  I  understand  that  the  Anti-Trust  Division 
of  the  Department  of  Justice  is  investigating  the  alleged 
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violation  of  the  Sherman  Anti-Trust  Laws  by  the  Fertilizer 
Industries  *  *  *  The  American  Potash  &  Chemical  Cor- 
poration and  the  Pacific  Coast  Borax  Co.  are  both  English- 
owned  companies,  and  the  two  together  constitute  the 
British  Borax  Trust.  Hence,  the  price  of  potash  in  America 
is  practically  under  the  control  of  the  British  Borax  Trust. 

"The  Burnham  Chemical  at  one  time  had  a  Government 
lease  at  Searles  Lake,  and  was  planning  to  make  potash, 
borax  and  other  chemicals  from  that  deposit.  We  com- 
pleted a  plant  in  1928  for  the  production  of  borax,  and 
we  expected,  through  the  profits  we  made  in  borax,  to  add 
a  potash  plant  and  also  make  other  chemicals  and  grad- 
ually grow  to  become  a  large  producer.  *  *  * 

"However,  the  very  month  the  Burnham  Chemical  Co. 
started  production  of  borax,  in  June,  1928,  a  drastic  cut 
in  the  price  occurred,  with  the  result  that,  in  a  few  months, 
we  were  forced  out  of  business.  From  outward  appear- 
ances, it  appeared  that  the  price  war  on  borax  was  be- 
tween the  two  big  English  producers — namely,  the  Amer- 
ican Potash  &  Chemical  Corporation  and  the  Pacific  Coast 
Borax  Co.  The  fact  that  the  main  price  cutting  in  the 
price  war  started  the  month  we  began  production  con- 
vinces us  that  it  was  aimed  purposely  to  destroy  us.  At 
least  that  was  the  resulting  eflfect  of  the  price  war. 

"We  took  the  matter  up  with  our  attorneys,  Francis  J. 
Heney  and  B.  D.  Townsend,  to  see  if  we  did  not  have  a 
case  against  the  Trust  for  violating  the  Sherman  Anti- 
Trust  Laws.  These  attorneys,  who  are  now  both  deceased, 
felt  that  we  had  a  case,  but  we  were  so  completely  ruined 
as  a  result  of  the  price  war,  and  also  in  debt,  that  we  were 
financially  unable  to  employ  the  attorneys  to  go  ahead 
with  the  matter. 


"Enclosed  you  will  find  a  copy  of  a  letter  written  by 
Mr.  B.  D.  Townsend  to  H.  S.  Hinrichs,  dated  July  26, 
1928,  in  which  Mr.  Townsend  points  out  certain  features 
of  the  unfair  methods  of  competition  being  used  by  the 
British  Borax  Trust. 
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"There  is  also  enclosed  the  preliminary  draft  of  an 
article  entitled  'Foreign-Owned  Monoply  vs.  the  People  of 
the  United  States.'  It  is  really  a  history  of  the  Burnham 
Chemical  Co." 

We  shall  refer  to  each  enclosure  later  (see  pages  22-23,  37-43, 
infra) . 

Thus  ever  since  1928  the  plaintiff  was  convinced  that  it  had 
been  driven  out  of  business  by  acts  of  the  defendants  in  viola- 
tion of  the  antitrust  laws. 

2.  PLAINTIFF'S  CONVICTION  CONCERNING  DEFENDANTS'  VIOLATION 
OF  THE  ANTITRUST  LAWS  AND  ITS  DISTRUST  OF  DEFENDANTS  PRIOR 
TO  MAY  17.  1929. 

(a)   PlaintifF's  Accusations  Against  Defendants  in  1923. 

Continuously  for  years  before  1928  the  plaintiff  had  thor- 
oughly distrusted  its  competitors,  AP&CC  and  PCB,  and 
believed  that  they  were  resorting  and  would  continue  to  resort 
to  every  means  to  drive  it  out  of  business,  and  that  their  word 
could  not  be  trusted.  For  example,  in  a  letter  written  on  Octo- 
ber 19,  1923  to  Post  Office  Inspector  McKean  (Def.  Ex.  D, 
R.  452),  who  was  investigating  plaintiff,  the  plaintiff  charged 
(R.  453): 

"However,  the  success  of  our  enterprise  is  not  looked 
upon  with  favor  by  our  potash  and  borax  competitors.  Our 
chief  competitor  who  is  said  to  be  controlled  by  the  Borax 
Consolidated  of  London,  England,  would  be  seriously  af- 
fected *  *  *.  They  have  therefore  taken  steps  to  hinder 
our  development  *  *  *. 

"We  have  reason  to  believe  that  there  are  unseen  forces 
at  work  tending  to  hinder  the  financing  of  our  enterprise 
*  *  *" 

and  by  "competitors"  and  "unseen  forces"  plaintiff  here  meant 
AP&CC  and  PCB  (R.  454,  456). 

In  another  letter  written  in  October  1923  to  Mr.  McKean 
(Def.  Ex.  E,  R.  457),  plaintiff  expressed  hesitation  "to  furnish 
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anyone  other  than  the  Department  of  the  Interior  with  a  list 
of  our  stockholders,"  "owing  *  *  *  to  the  present  active  op- 
position of  parties  interested  in  preventing  us  from  succeeding 
with  our  enterprise"  (R.  458).  Plaintiff  here  referred  to  AP& 
CC,  PCB  (R.  458),  and  to  "all"  whom  it  has  "sued  as  defend- 
ants in  the  present  action"  (R.  464).  Its  "belief  and  suspicion" 
"that  its  competitors  were  trying  to  injure"  it  "was  of  long  stand- 
ing," "went  back  to  these  dates  in  1923"  and  "was  strong 
enough  to  prevent  us  from  giving  our  stockholders'  lists  to  any- 
body." (R.  464,  465) 

In  October  1923  plaintiff  also  wrote  a  letter  (Def.  Ex.  F, 
R.  465)  to  Mr.  Varley  of  the  United  States  Bureau  of  Mines, 
who  also  was  investigating  plaintiff  (R.  466).  The  plaintiff 
charged : 

"Our  potash  and  borax  competitors  do  not  look  with 
favor  upon  the  position  of  our  making  potash  and  borax 
at  such  a  low  figure.  In  fact,  we  have  reason  to  believe 
that  there  are  influences  apparently  at  work  against  the 
development  of  these  Government  borax  and  potash  de- 
posits at  Searles  Lake,  which  make  it  exceedingly  difficult 
to  finance  our  enterprise"  (R.  466) 

and  by  this  plaintiff  referred  to  AP&CC  and  PCB  (R.  470). 

(b)   Plaintiif's  Accusations  Against  Defendants  Upon  Issuance  of  Fraud  Order, 
and  in  the  Carson  City  Suit — 1925,  1926. 

No  sooner  was  the  Post  Office  fraud  order  issued  against 
plaintiff  in  June  1925  than  it  immediately  suspected  that  the 
present  defendants  were  responsible,  but  George  Burnham  noted 
in  his  diary  a  resolution  to  make  no  accusations  until  he  had 
more  than  surmise  (R.  427,  428).  But  his  hesitation  soon 
vanished  as  his  belief  became  conviction. 

In  September  1925  the  plaintiff  filed  a  suit  in  the  United 
States  District  Court  for  the  District  of  Nevada  against  the 
Postmaster  to  enjoin  and  set  aside  the  Post  Office  fraud  order 
(R.   643),   entitled   "BuriihaDi   Chemical  Company.   George  B. 
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Burnham  and  V.  E.  Scott,  plaintiffs,  v.  George  F.  Smith,  Post- 
master of  the  United  States  in  Charge  of  the  Post  Office  at 
Reno,  Nevada,  defendant,"  Equity  No.  75.  For  convenience  we 
shall  refer  to  this  as  the  Carson  City  suit.  On  November  6, 
1925,  Burnham  sent  a  circular  letter  to  his  stockholders  (Def. 
Ex.  Q,  R.  572)  in  which  he  said: 

"The  company  is  ably  *  *  *  managed,  aggressively  going 
forward  on  the  highroad  to  production  of  borax  on  a  huge 
scale,  and  that  is  the  very  reason  our  competitors  [i.e., 
AP&CG  and  PCB]  apparently  instigated  an  unjust  Post 
Office  action  against  us — apparently  they  see  the  hand- 
writing on  the  wall — they  fear  that  the  new  Burnham 
plant  is  going  to  lead  the  world  in  borax  production!"  (R. 
572) 

In  December  1925  Burnham  wrote  another  circular  letter  to 
his  stockholders  (Def.  Ex.  AA,  R.  643),  referring  to  the 

"unwarranted  action  by  the  Post  Office  which  we  con- 
tend was  inspired  by  large  competitors  who  are  naturally 
alarmed  that  the  new  Burnham  plant  will  become  a  formi- 
dable factor  in  the  borax  field. 

"*  *  *  they  have  good  and  sufficient  reasons  for  regard- 
ing us  as  competition  to  be  reckoned  with.  *  *  *  we  pro- 
pose to  gvi&  our  competitors  a  fair  fight  for  supremacy  in 
the  field.  But  our  fight  will  be  in  the  open  and  only  by 
the  fair  methods  known  to  reputable  American  institu- 
tions." (R.  643,  644) 

In  February  1926  Burnham  again  wrote  his  stockholders  (Def. 
Ex.  AB,  R.  645),  describing  the  action  of  the  Post  Office  as 
being  "apparently  at  the  instigation  of  certain  foreign-controlled 
competitive  chemical  interests  evidently  seeking  to  be  the  only 
ones  to  recover  these  great  rich  deposits  of  borax  and  other 
minerals  and  who  apparently  had  long  been  working  in  the 
dark  to  accomplish  their  ends,"  the  "foreign  controlled  com- 
petitive interests"  here  referred  to  being  AP&CC  and  PCB  (R. 
645). 
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By  April  1926,  plaintiff  was  thoroughly  convinced  that  the 
defendants  had  conspired  in  violation  of  the  antitrust  laws  to 
drive  it  out  of  business  and  to  obtain  the  fraud  order  as  a  means 
thereto,  and  on  April  14,  1926  it  filed  in  the  Carson  City  suit 
against  the  Postmaster  a  printed  Amended  Complaint.  George 
Burnham  verified  and  swore  to  this  under  oath. 

This  Amended  Complaint  (Def.  Ex.  C,  R.  407),  with  much 
embellishment, 

1.  Charged  that  the  present  defendants,  i.e.,  AP&CC  and 
PCB,  had  conspired  to  obtain  the  issuance  of  the  fraud  order 
in  order  to  drive  the  plaintiff  out  of  business. 

2.  Accused  these  defendants  of  constituting  a  monopoly,  a 
borax  trust  and  a  conspiracy  in  restraint  of  trade,  all  in  viola- 
tion  of  the  antitrust  laws  of  the  United  States. 

3.  Called  on  the  United  States  Government  to  prosecute 
these  defendants  under  the  antitrust  laws. 

This  document  is  77  pages  of  fine  print,  on  legal  size  paper 
(not  counting  exhibits),  and  pertinent  passages  were  read  into 
the  record  at  pages  409  to  423.  We  summarize  and  quote  por- 
tions below: — 

One  Dr.  Stewart,  an  official  in  the  Bureau  of  Mines,  was 
appointed  by  the  Secretary  of  the  Interior  at  the  Postmaster 
General's  request  to  investigate  the  plaintiff  (R.  410,  411). 
In  February  1925,  Dr.  Stewart  submitted  to  the  Post  Office  De- 
partment a  report.  Plaintiff  alleged  that  "The  contents  of  said 
so-called  'report'  and  the  official  opinions  and  actions  of  Dr. 
Stewart  in  the  premises,  were  influenced  by  certain  false  and 
defamatory  propaganda  and  other  acts  on  the  part  of  the  com- 
petitors of  die  Burnham  Chemical  Company"  (p.  6;  R.  409, 
410).  The  pleading  then  proceeded  to  describe  (Para.  IX,  p. 
18,  R.  411)  the  "Defamatory  Propaganda  by  Borax  Trust  [i.e., 
AP&CC  and  PCB  (R.  411)]  against  Burnham  Chemical  Com- 
pany  and  Burnham  Solar  Process"  and  alleged: 
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"Thus,  not  only  will  both  of  said  companies  be  affected 
as  competitors  by  the  developments  and  operations  of  the 
Burnham  Chemical  Company,  but  both  of  them  are  in- 
terested in  preventing  the  Burnham  Chemical  Company 
*  *  *  from  developing  or  operating  any  plant  or  process 
for  the  recovery  of  any  of  the  salts  contained  in  the  brine 
of  Searles  Lake. 

"(b)  By  reason  of  the  premises,  for  more  than  six  years 
last  past,  said  competitors  [  i.e.,  AP&CC  and  PCB  (R. 
413)}  have  engaged  in  everts  (most  of  them  in  secret) 
to  injure  and  discredit,  and  prevent  the  success  of,  the 
'processes,  plans  and  developments'  of  the  Burnham  Chem- 
ical Company." 

"'{c^  *  *  *  the  aforesaid  competitors  of  the  Burnham 
Chemical  Company  well  knew  of  said  assignment  of  Dr. 
Stewart  and  the  antecedent  facts  in  the  premises  herein- 
before stated;  and  further  knew  that  the  Burnham  Chem- 
ical Company  was  then  about  to  commence  the  production 
of  borax.  Thereupon,  the  aforesaid  competitors  resumed 
and  increased  their  aforesaid  efforts  to  injure  and  discredit, 
and  prevent  the  success  of,  the  "processes,  plans  and  de- 
velopments' of  the  Burnham  Chemical  Company.  Their 
ultimate  objects  in  the  premises  were,  first  to  prejudice  the 
general  public  against  the  Burnham  Chemical  Company, 
so  as  to  defeat  the  efforts  of  the  company  to  finance  its 
enterprise  through  the  sale  of  its  capital  stock  to  the  pub- 
lic; second,  to  discourage  dealers  in  borax  from  dealing 
with  the  Burnham  Chemical  Company,  by  convincing  them 
that  the  Burnham  Chemical  Company  would  not  be  able 
to  develop  and  maintain  a  dependable  production,  because 
of  its  financial  weakness  and  because  of  a  doubt  (falsely 
induced  by  said  competitors)  concerning  the  practicability 
of  its  process.  Their  immediate  object  was  to  prejudice 
and  deceive  the  Postmaster  General  and  the  officers  and 
agents  of  the  Post  Office  Department  engaged  in  conduct- 
ing said  investigation,  and  particularly  Dr.  Stewart  and 
the  other  officers  and  agents  of  the  U.  S.  Bureau  of  Mines 
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engaged  therein  as  aforesaid,  and  thereby  procure  and 
induce  the  issuance  of  a  fraud  order  against  the  Burn- 
ham  Chemical  Company  and  Mr.  Burnham  individually. 
To  that  end,  among  other  things,  the  aforesaid  competitors 
of  the  Burnliam  Chemical  Company,  through  their  officers 
and  agents,  influenced,  procured  and  induced  the  false 
and  defamatory  propaganda  concerning,  and  attacks  upon, 
the  Burnham  Chemical  Company  and  Mr.  Burnham  in- 
dividually, hereinafter  set  forth."  (R.  413-415) 

The  pleading  then  alleged  numerous  acts  of  defendants  in 
1924  and  1925  to  spread  defamatory  propaganda  against  plain- 
tiff in  the  form  of  editorials  in  trade  and  scientific  journals,  in- 
cluding expulsion  of  Burnham  from  the  American  Chemical 
Society.  It  alleged  that  "by  means  of  said  false  and  defamatory 
editorials  and  otherwise,"  "said  competitors  of  the  Burnham 
Chemical  Company  discouraged  dealers  in  borax  from  purchas- 
ing any  of  the  small  quantity  of  borax  which  the  Burnham 
Chemical  Company  then  had  on  hand,"  that  "said  competitors 
*  *  *  caused  said  defamatory  editorials  to  be  brought  to  the 
attention  and  knowledge  of  Dr.  Stewart,  within  a  few  days 
after  they  were  published,  respectively,  and  conveyed  to  Dr. 
Stewart  divers  other  false  and  defamatory  statements  in  the 
premises,"  that  they  did  all  these  things 

"for  the  immediate  purpose  (among  others  as  hereinbefore 
stated)  of  influencing  the  official  opinion  and  action  of 
Dr.  Stewart  in  the  premises,  and  (through  Dr.  Stewart) 
the  official  opinion  and  action  of  the  officers  and  agents  of 
the  Post  Office  Department,  and  particularly  the  Solicitor 
for  the  Post  Office  Department  and  the  Postmaster  Gen- 
eral, in  the  investigation,  consideration  and  disposition  of 
the  aforesaid  charges  against  the  Burnham  Chemical  Com- 
pany and  Mr.  Burnham  individually.  *  *  * 

"(k)  Plaintifi^s  are  informed  and  believe,  and  therefore 
allege,  that  the  aforesaid  false  and  defamatory  propaganda 
and  attacks  did  influence  the  official  opinion  and  action 
of  Dr.  Stewart  in  the  premises;  and  thereby,  and  other- 
wise, did  influence  and  induce  the  subsequent  official  opin- 
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ion  and  action  of  the  Solicitor  for  the  Post  Office  Depart- 
ment and  the  Postmaster  General,  respectively,  as  herein- 
after set  forth."  (R.  412-418) 

The  pleading  further  alleged  (para.  X,  p.  21;  R.  419),  under 
the  caption  "False  and  Misleading  'Report'  by  Dr.  Andrew 
Stewart  Concerning  Investigation  by  U.  S.  Bureau  of  Mines" 
that  Dr.  Stewart's  report  to  the  Postmaster  General 

"concealed  and  misrepresented  the  true  facts  in  the  prem- 
ises, and  consisted  mainly  of  a  repetition  of  the  false  and 
defamatory  propaganda  disseminated  by  the  competitors  of 
the  Burnham  Chemical  Company  as  aforesaid,  disguised 
in  new  verbiage,  and  presented  to  the  Postmaster  General 
and  the  Post  Office  Department,  ostensibly  as  the  impartial 
views  of  the  U.  S.  Bureau  of  Mines."   (R.  419) 

The  pleading  then  charged,  and  we  call  particular  attention 
to  this: 

"that  the  difficulties  encountered  by  Mr.  Burnham  in 
marketing  said  small  amount  of  borax  then  on  hand 
were  created  by  the  aforesaid  competitors  of  the  Burnham 
Chemical  Company  for  the  express  purpose,  among  other 
things,  of  discrediting  the  Burnham  Chemical  Company 
and  furnishing  some  false  and  fictitious  ground  upon  which 
a  fraud  order  could  be  based;  and  that  said  monopolistic 
restraint  of  the  commerce  in  borax  was  and  is  a  flagrant 
violation  of  the  laws  of  the  United  States,  and  could  and 
should  be  prohibited  by  criminal  and  civil  proceedings  in- 
stituted by  the  United  States;  and  Dr.  Stewart  further 
knew  that  said  circumstances  demanded  the  prosecution 
of  the  Borax  Trust  under  the  Anti-Trust  Laws  of  the 
United  States,  but  did  not  warrant  or  justify  the  prosecu- 
tion of  the  Burnham  Chemical  Company  or  Mr.  Burnham 
under  the  Postal  Laws  of  the  United  States."  (p.  24;  R. 
419,  420) 

By  "Borax  Trust"  plaintiff  here  again  meant  AP&CC  and  PCB 
(R.  420). 
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With  great  prolixity  the  pleading  then  charged  that 

"Dr.  Stewart's  so-called  'report'  was  in  effect  a  complaint 
or  petition  on  the  part  of  the  competitors  of  the  Burn- 
ham  Chemical  Company,  with  the  true  authorship  of  said 
document  concealed,  to  procure  and  induce  the  issuance 
of  a  fraud  order  in  the  premises,  for  the  purpose  of 
destroying  the  Burnham  Chemical  Company,  and  thereby 
averting  competition  (otherwise  inevitable)  in  the  produc- 
tion of  borax,  potash  and  other  salts  from  the  brine  of 
Searles  Lake;  and  for  the  further  purpose  of  enabling  the 
Borax  Trust  to  maintain  its  monopoly  of  the  commerce 
in  borax,  in  violation  of  the  laws  of  the  United  States." 
(p.  25;  R.  420,  421) 

The  pleading  also  alleged  (para.  XXIX,  p.  73,  R.  421,  422) 
that  the 

"effect  of  the  fraud  order  was  to  taint  the  reputation  of 
the  company  and  its  officers  with  suspicions  of  fraud  and 
dishonesty,  and  greatly  impair  their  commercial  credit. 
*  *  *  In  the  meantime,  the  company  must  enter  into  com- 
petition with  a  strongly  entrenched  foreign-owned  trust, 
which  controls  nearly  90  per  cent  of  the  borax  trade  of  the 
world,  and  ivhich  is  keen  to  take  advantage  of  every  weak- 
ness of  its  competitors.  Already,  the  fact  of  the  issuance 
of  the  fraud  order  and  the  effects  of  it  have  been  ex- 
tensively published  and  advertised  with  every  possible  de- 
rogatory  and   damnifying   insinuation   and   innuendo." 

And  in  paragraph  XXX,  p.  75  (R.  422,  423),  under  the 
caption  "Additional  Facts  Concerning  Efforts  of  Borax  Trust 
to  Preclude  Development  of  Burnham  Solar  Process;  Conceal- 
ment Thereof  from  Solicitor  and  Postmaster-General,"  the  plead- 
ing alleged  "that  by  their  unlawful  violation  of  their  con- 
tractual obligations,  and  their  subsequent  unlawful  assertion  of 
rights  adverse  to  Mr.  Burnham  as  hereinbefore  stated,  the  Pa- 
cific Coast  Borax  Company  *  *  *  intended,  and  attempted,  to 
render  Mr.  Burnham  financially  helpless  and  permanently  pre- 
clude the  development  of  the  Burnham  Solar  Process,  for  the 
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reason  that  it  would  virtually  destroy  the  value  of  their  exist- 
ing plants,  constructed  and  installed  to  operate  under  more  ex- 
pensive processes,  with  an  investment  exceeding  $30,000,000." 
(R.  422). 

Allegations  were  made  of  efforts  of  PCB  to  obtain  a  lease 
at  Searles  Lake  in  order  to  exhaust 

"the  entire  chemical  deposit  of  Searles  Lake,  and  to  have 
transferred  it  to  the  ponds  of  the  Pacific  Coast  Borax 
Company;  and  thereby  the  Pacific  Coast  Borax  Company 
would  have  secured  virtually  a  permanent  monopoly  of  the 
production  of  potash  and  borax  in  the  United  States,  so 
far  as  concerns  the  present  known  deposits  thereof," 

And  it  was  alleged  that  Burnham  foiled  this  scheme  (R.  423). 
When  Burnham  verified  this  pleading  in  1926  he  believed 
what  it  said  and  he  believed  that  his  attorney,  Townsend,  "had 
good  grounds"  to  put  the  allegations  into  the  document  (R. 
433).  Plaintiff  caused  it  to  be  printed  and  distributed  over  7000 
copies  (R.  432). 

(c)  The  Mather  LeHer. 

The  complaint  in  the  present  case  charges  that  defendants 
caused  the  fraud  order  to  be  issued  through  a  "highly  placed 
federal  government  representative  who  formerly  had  been  *  *  * 
Chicago  manager  and  representative  of  defendant  Pacific  Coast 
Borax  Company."  (R.  43).  The  man  referred  to  was  Stephen 
Mather,  father  of  the  National  Park  Service  (R.  483,  484). 

Subsequent  to  the  filing  of  the  Amended  Complaint  in  the 
Carson  City  suit,  C.  W.  Whitney,  a  director  of  plaintiff,  re- 
ceived from  Stephen  Mather  a  letter  dated  October  8,  1926, 
in  response  to  an  inquiry,  in  which  Mather  claimed  responsibility 
for  the  issuance  of  the  fraud  order  (Def.  Ex.  G,  R.  481).  Burn- 
ham saw  this  letter  shortly  after  Whitney  received  it  (R.  482, 
489).  It  inflamed  and  confirmed  his  previous  beliefs.  He  attached 
the  greatest  significance  to  it,  had  it  photostated,  and  preserved 
it  in  a  safe-deposit  box  until  the  present  time  (R.  483). 
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For  example,  thirteen  years  later,  on  November  18,  1939,  six 

years  before  the  present  suit  was  brought,  plaintiff  wrote  a  letter 

to  the  Secretary  of  the  Interior  of  the  United  States  (Def.  Ex.  H, 

R.  484,  485),  enclosed  a  copy  of  the  Mather  letter,  and  charged: 

"We  believe  that  it  was  the  influence  of  foreign-owned 

interests  in  the  halls  of  government  which  was  behind  all 

of  the  difficulties  of  the  Burnham  Chemical  Co.  *  *  *  The 

reasons  we  are  led  to  believe  this  are  as  follows:  Stephen 

T.    Mather   was    the    one-time    Chicago    manager    of    the 

Pacific   Coast   Borax   Company   and   was   assistant   to    the 

Secretary  of  the  Interior  from   1915   to   1917  and  was  a 

Director  of  tlie  National  Park  Service  of  the  Department 

of  the  Interior  from  May  16,  1917,  up  until  the  time  of 

his  death  about  1930  (See  Who's  Who  in  America,  1926). 

While  he  held  this  high  government  position  he  was  also 

Vice-President  of  the  Stirling  Borax  Company  which  is  a 

subsidiary  of  Pacific  Coast  Borax  Company,  a  foreign-owned 

enterprise.   Stephen   T.   Mather  admits   that  he  was  in   a 

measure  responsible  for  the  Post  Office  fraud  order  being 

issued  against  the  Burnham  Chemical  Company  in  a  letter 

dated  October  8,  1926,  written  to  Clarence  Whitney,  one 

of  the  directors  of  the  Burnham  Chemical  Company.  *  *  * 
******* 

"Mr.  Mather  himself  admits  the  process  may  be  all  right 
and  the  foreign-owned  Borax  Trust  itself  endorses  the 
process.  And  so  they  were  afraid  we  would  he  a  jormidable 
competitor  and  Mr.  Mather  informed  the  Post  Office  to 
issue  a  fraud  order  so  we  could  not  raise  funds.  Mr.  Mather 
was  a  high  Government  official  and  also  an  officer  and 
stockholder  in  the  British-owned  Borax  Trust."  (R.  486, 
487) 

In  March   1927  Whitney  called  on  Mather  to  see  whether, 
in  having  the  fraud  order  issued,  Mather  had  acted  for  Burn- 
ham's  competitors  or  for  the  public  interest.  Whitney  "was  not-, 
satisfied"  with  Mather's  explanation,  nor  was  Burnham  (R.  491 ). 

The  Mather  letted  loomed  so  large  in  plaintiff's  mind  that  in 
January  1929  it  asked  its  attorney  Townsend  to  call  on  Madier 
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in  Chicago  (Def.  Ex.  I,  R.  492,  493),  and  early  in  May  1929 
Burnham   made   a   diary    reminder    to   check    further   Mather's 
connection  with  PCB  (R.  494). 

Then,  a  few  days  later,  on  May  17,  1929,  Burnham  called 
in  New  York  on  C.  B.  Zabriskie,  then  General  Manager  of.  PCB. 
When  he  walked  into  Zabriskie's  office,  he  saw  Mather's  picture 
on  the  wall  (R.  494),  and  the  fact  made  a  tremendous  impres- 
sion on  him.  (R.  496). 

"Q.  And  you  believed  at  the  time  you  talked  to  Mr. 
Zabriskie  that  Mr.  Mather's  reason  for  getting  that  fraud 
order  issued  was  to  injure  the  Burnham  Chemical  Com- 
pany, in  order  to  benefit  its  competitors,  Pacific  Coast  Borax 
Com.pany,  and  American  Potash  &  Chemical  Corporation. 
*  *  *  Was  that  what  you  believed  at  the  time  you  talked 
to  Zabriskie .''  I  am  trying  to  get  your  state  of  mind  then. 
You  said  you  were  very  much  impressed  by  the  fact  that 
his  picture  was  on  the  wall.  Was  that  why  you  were  much 
impressed  by  it?     A.     Yes. 

""Q.  Because  at  that  time  you  had  that  belief  in  your 
mind.?     A.     That  is  right."   (R.  499,  500) 

Though  he  was  of  this  belief,  he  did  not  mention  the  matter 
to  Zabriskie,  Zabriskie  said  nothing  to  him  about  it,  and  later 
in  May  1929  Burnham  tried  to  call  on  Mather  in  Chicago  "be- 
cause of  the  price  cut  in  borax"  in  1928  as  the  result  of  which 
plaintiff  was  "forced  out  of  the  borax  business",  Burnham's 
"suspicions  were  aroused  again",  and  he  wanted  to  "see  whether 
or  not  he  [Mather]  had  some  ulterior  motive"  (R.  498,  499). 

The  Mather  letter  arises  repeatedly  as  an  item  of  importance 
in  plaintiff's  mind.  In  July  1934  Burnham  consulted  plaintiff's 
attorney,  Townsend,  concerning  the  monopolistic  drive  of  the 
PCB  group  and  his  suspicions  concerning  the  defendants  (R. 
501),  and  Townsend  told  him  to  take  important  documents  to 
Washington,  specifically  mentioning  the  Mather  letter,  "to  help 
[his]  cause  along"  as  evidence  of  defendants'  intent  to  injure 
plaintiff  (R.  502).  Both  Townsend  and  he  thought  it  might  be 
evidence    "to    support    the    charge   of    conspiracy    bet^veen    the 
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Pacific  Coast  Borax  Company  and  the  American  Potash  & 
Chemical  Company  to  injure  [his]  company",  of  being  "re- 
sponsible for  the  Post  Office  Fraud  Order  *  *  *  and  for  other 
acts  injuring  the  Burnham  Chemical  Company"  (R.  502,  504). 
And  in  September  1939  plaintiff  again  went  east  and  took  the 
letter  with  him  (R.  505). 

(d)  Plaintiff's  Attorney  Advises  It  in  1928  that  Defendants  Had  Violated  Anti- 
trust Laws  to  Its  Damage  and  Warns  Against  Defendants'  "Excuses  and 
Explanations"  of  Price  Cuts  as  "Cloaks  and  Disguises." 

Plaintiff  followed  the  price  cuts  of  1928  very  closely  (R.  507) 
and  immediately  consulted  his  attorneys  Francis  Heney  and  B.  D. 
Townsend,  to  ascertain  its  rights  against  the  present  defendants. 
Townsend  wrote  a  letter  to  a  Washington  attorney,  Hinrichs, 
and  gave  a  copy  to  plaintiff  which  it  treasured  ever  since  (R. 
509).  This  letter  (Def.  Ex.  J,  R.  510),  written  July  26,  1928, 
contains  these  passages: 

""A  condition  has  arisen  in  the  borax  industry,  concern- 
ing which  I  may  be  asked  to  render  an  opinion  upon  the 
following  question: 

"If  two  concerns  already  in  control  of  the  borax 
market,  not  only  in  the  United  States  but  in  the  whole 
world,  engage  in  a  price  war,  by  selling  at  prices 
which  preclude  any  profit,  and  the  immediate  effect 
of  which  will  be  to  kill  off  the  only  potential  com- 
petitors; is  the  transaction  one  which  may  properly  be 
made  the  subject  of  action  by  the  Federal  Trade  Com- 
mission, under  the  'unfair  competition'  clause  (Sec- 
tion 5)  of  the  Federal  Trade  Commission  Act.-* 

"There  are  other  features  of  the  transaction  which  might 
strengthen  the  case.  For  example,  I  am  inclined  to  think 
that  the  present  competition,  although  very  bitter  in  form, 
and  apparently  in  earnest,  is  in  fact  designed  by  the  con- 
trolling  heads  of  these  two  concerns  (and  which  are  located 
in  England)  for  the  express  purpose  of  killing  off  threat- 
ened  competition,  although  their  subordinates  may  not 
really  know  that  to  be  the  fact.  *  *  * 
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"I  had  given  some  consideration  to  the  terms  of  the 
Federal  Trade  Commission  Act;  and  I  have  read  the  dis- 
cussion of  'Price  Cutting  as  a  Form  of  Unfair  Competi- 
tion', in  Henderson's  book,  'The  Federal  Trade  Commis- 
sion,' written  in  1924,  including  the  four  cases  discussed 
at  pages  246  to  261.  *  *  *  From  my  limited  consideration 
of  the  question,  I  am  inclined  to  the  opinion  that  proof  of 
a  persistent  maintenance  of  prices  at  such  a  low  level  as  to 
preclude  profit,  for  a  period  of  approximately  two  years, 
with  proof  that  the  direct  effect  thereof  is  to  crush  at- 
tempted competition,  would  constitute  'unfair  methods  of 
competition  in  commerce,'  within  the  meaning  of  the  law. 
Stating  it  more  precisely:  I  think  that  proof  of  those  facts 
would  constitute  a  prima  facie  case  and  would  throw  upon 
the  parties  employing  those  methods  the  burden  of  justify- 
ing them.  *   *  *   (R.  510-512) 

"*  *  *  If  these  two  English  concerns  are  engaged  in 
actual  competition,  then  the  present  price  war  is  even 
more  clearly  a  case  of  'unfair  methods  of  competition  in 
commerce';  while,  on  the  other  hand,  if  they  are  not  en- 
gaged in  actual  bona  fide  competition,  then  the  present 
ostensible  price  war  could  have  no  other  purpose  than  to 
prevent  the  establishment  of  any  competitors  in  the 
business."    (R.    513) 

Plaintiff  understood   this   letter  to  refer  to  PCB  and  AP&CC 
(R.   514). 

In  November  1928  Townsend  gave  Burnham  an  opinion  letter 
(Def.  Ex.  K,  R.  515),  advising  that  "I  am  now  convinced  that 
proceedings  before  the  Federal  Trade  Commission  would  result 
in  substantial  benefits  to  those  interested  in  the  subject"  (R. 
517).  Attached  to  the  letter  was  a  memorandum  entitled  "Appli- 
cation of  Federal  Trade  Commission  Law  to  Borax  Trade  Con- 
ditions" (Def.  Ex.  L,  R.  518),  in  which  Townsend  said: 

"For  about  three  years,  and  particularly  during  the  past 
year,  a  persistent  price-war  has  been  waged  in  the  Borax 
Trade,  until  the  price  has  been  reduced  to  a  point  below 
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actual  cost  of  production,  if  all  of  the  actual  elements  of 
production-cost  are  included  in  the  computation,  and  the 
methods  of  computation  are  otherwise  correct. 

"This  situation  imperils  the  continued  existence  of  com- 
petition in  the  Borax  Trade,  and  will  ultimately  lead  to 
the  establishment  of  an  absolute  trust,  if  the  causes  of  the 
situation  are  not  terminated. 

"Various  excuses  and  explanations  are  offered  by  those 
responsible  for  this  situation,  but  it  is  quite  evident  that 
these  excuses  and  explanations  are  mere  cloaks  and  dis- 
guises, and  that  an  adequate  investigation  of  the  subject 
will  develop  proof  that  this  situation  is  the  natural  and 
inevitable  result,  and  therefore  the  very  object  and  purpose, 
of  trade  practices  which  are  in  violation  of  the  Federal 
Trade  Commission  Act,  also  the  Federal  Anti-Trust  Laws. 

"These  unlawful  practices  may  be  concealed  by  clever 
theories  and  ingenious  accounting  devices,  but  when  the 
true  facts  are  disclosed,  the  very  cleverness  and  ingenuity 
employed  to  cloak  and  disguise  the  true  facts,  will  become 
added  and  persuasive  proof  of  consciousness  of  an  illegal 
purpose. 

"If  this  matter  is  to  be  brought  to  the  attention  of  the 
Federal  Trade  Commission,  there  should  be  little  or  no 
discussion  of  the  facts  or  the  methods  by  which  they  may 
be  established,  until  they  are  presented  to  the  Commission; 
otherwise  there  is  danger,  no  matter  how  cautiously  the 
subject  is  handled,  that  the  party  charged  may  learn  the 
methods  to  be  employed  to  expose  the  true  facts,  and  may 
then  defeat  the  most  thorough  and  intelligent  investigation 
by  the  Federal  Trade  Commission  investigators. 

"This  caution  is  especially  applicable  to  cases  where  the 
illegal  practices  have  been  cleverly  concealed  or  disguised." 
(R.  518,  519) 

(e)   Plaintiff's  Advice  to  Its  Stockholders  in  Early  1929  Concerning  Price  Cuts.     4 

In  January   1929  plaintiff  sent  a  circular  letter  to  its  stock-    j 
holders  (Def.  Ex.  M,  R.  521),  which  contained  diese  passages:     ' 
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"Some  very  important  developments  in  the  borax  market 
have  been  taking  place  in  recent  months  which  have  vital 
significance,  in  spite  of  the  fact  that  the  apparent  motives 
back  of  them  are  being  carefully  camouflaged.  For  the  past 
hundred  years,  in  fact  during  its  entire  history,  the  price 
of  borax  has  never  been  below  $75  per  ton  delivered.  //  is 
rather  a  peculiar  coincidence  that  last  summer,  just  at  the 
time  we  were  getting  ready  to  produce  and  put  our  product 
on  the  market,  the  price  dropped  to  $30  per  ton  delivered. 
*  *  *  It  means  that  we  cannot  make  any  profit  on  our 
borax.  *  *  * 

4<  4c  4:  if:  >H  ^  4c 

"It  has  been  urged  by  some  who  are  familiar  with  the 
situation  that  in  selling  borax  at  $50  per  ton  our  competitor 
is  selling  below  actual  cost  of  production,  if  correctly  com- 
puted; and  that  this  remarkable  cut  in  the  price  of  borax 
is  nothing  but  a  price  war  to  destroy  competition,  and 
particularly  the  competition  of  young  competitors  who  are 
struggling  to  become  established.  This  matter  has  been 
under  consideration  for  some  time,  and,  for  obvious  reasons, 
the  subject  was  kept  confidential  while  it  was  under  in- 
vestigation. That  is  the  reason  why  this  price  war  has  not 
been  mentioned  to  you  until  the  present  time;  and,  for  the 
same  general  reason,  further  discussion  of  it  will  not  be 
indulged  in  at  this  time.  *  *  *"   (R.  521). 

In   March    1929   plaintiff   sent   another   circular   letter  to   its 
stockholders  (Def.  Ex.  N,  R.  523),  in  which  it  said: 

"But  just  as  we  went  into  production  came  the  slash  in 
the  price  of  borax.  The  price  dropped  to  the  lowest  level 
in  the  history  of  borax  production.  A  drop  of  more  than 
50  per  cent  in  the  price  of  borax  at  the  plant.  *  *  *  We 
believe  no  one  is  really  making  a  profit,  *  *  *  Your  com- 
pany, an  infant  in  the  industry,  without  definitely  estab- 
lished markets,  without  surplus  or  reserve,  was  hit  the 
hardest.  *  *  * 
******* 

"Let  us  take  stock  of  our  resources.  What  have  we? 
On  close  checking  we  believe  that  we  have  quite  a  lot. 
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True  enough,  not  much  to  put  on  the  market  for  a  quick 
sale,  under  the  conditions,  but  a  big  thing  if  properly  de- 
veloped. *  *  *  W'^hat  is  wrong  then?  Nothing  funda- 
nientally,  except  that  some  sinister  forces  apparently  are 
trying  to  rob  us  of  what  is  rightfully  ours.  They  know 
our  weak  point  (lack  of  surplus  and  reserve)  and  they  are 
trying  to  take  advantage  of  it."  (R.  523-525) 

Plaintiff  admitted  that  by  "sinister  forces"  he  meant  PCB  and 
AP&CC. 

Immediately  before  calling  on  Zabriskie  in  May  1929  Burn- 
ham  visited  some  of  his  eastern  stockholders  and  told  them 
"that  the  price  cuts  by  the  defendants  had  occurred  simultaneous- 
ly and  in  the  very  month  [plaintiff]  started  production"  and 
that  he  thought  that  "was  a  peculiar  coincidence"  (R.  543). 

(f)   Defiance  of  Plaintiff  by,  and  Plaintiff's  Disbelief  in,  AP&CC,  and  Its  Distrust 
of  PCB— December  1928  to  May  1929. 

On  December  26,  1928,  plaintiff  called  on  Mr.  Emlaw,  presi- 
dent of  AP&CC,  and  accused  Emlaw  and  his  company  of  in- 
fringing plaintiff's  patents.  Emlaw  denied  the  accusation  and 
was  "angry  and  defiant",  and  Burnham  did  not  believe  the 
denial  (R.  527).  On  leaving  Emlaw,  Burnham  called  the  same 
day  on  Zabriskie,  General  Manager  of  PCB,  and  asked  him  to 
put  up  $50,000  to  finance  plaintiff  in  a  patent  infringement  suit 
against  AP&CC  (R.  528,  534).  As  an  inducement  to  PCB  to 
do  this,  Burnham  told  Zabriskie  that  "if  the  American  Potash 
&  Chemical  Company  were  infringing  our  process,  and  we  pre- 
vailed in  a  suit  against  them,  then  they  would  have  to  pay  us 
royalties,  and,  of  course,  that  would  increase  the  price  of  borax", 
"would  benefit  the  Pacific  Coast  Borax  by  raising  the  price"  and 
"would  be  a  legal  way  of  protecting  ourselves  on  the  drastic 
cut  in  price"  (R.  528,  529). 

Burnham  followed  up  with  a  letter  to  PCB  on  the  subject 
on  January  15,  1929  (Def.  Ex.  O,  R.  530).  The  letter  contains 
these  passages: 
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"After  a  careful  investigation  and  consideration  of  the 
matter,  we  became  convinced  that  the  American  Potash  & 
Chemical  Corporation  was,  and  for  a  long  time  had  been, 
engaged  in  flagrant  violations  of  our  [borax]  patent  rights; 
whereupon  we  served  upon  them  a  formal  notice  of  in- 
fringement on  October  31,  1927. 

"2.  In  the  meantime,  the  American  Potash  &  Chemical 
Corporation  has  engaged  in  a  persistent  and  flagrant  price 
war,  as  to  borax,  reducing  the  price  to  $50  per  ton  or  less, 
delivered  anywhere  in  the  United  States.  We  are  reliably 
informed  that  the  prices  quoted  by  this  company  in  the 
present  month  and  for  several  months  last  past,  are  below 
its  actual  cost  of  producing  borax,  if  such  production  cost 
be  accurately  and  properly  computed,  and  we  are  further 
reliably  informed  that  the  specific  purpose  of  this  price  war 
is  to  destroy  competition  as  to  borax. 

"3  *  *  *  |(7g>  are  advised  by  our  attorneys  that,  under 
these  facts,  the  American  Potash  &  Chemical  Corporation 
is  engaged  in  an  "unfair  method  of  competition,'  within 
the  provisions  of  the  Federal  Trade  Commission  Act,  and 
allied  acts."  (R.  330-332) 

By  "allied  acts"  plaintiff  referred  to  the  antitrust  laws  (R.  532). 
The  letter  concluded  "that  the  very  institution  of  a  suit  by  us 
as  above  proposed  will  result  in  an  immediate  increase  of  the 
price  of  borax  of  not  less  than  $10  per  ton,  and  this  increase 
alone  will  much  more  than  offset  the  cost  to  your  company  of 
such  benefits  of  the  above  proposition."  (R.  332) 

After  receipt  of  this  letter  and  before  May  1929,  PCB  refused 
to  finance  plaintiff's  lawsuit.  This  refusal  added  to  the  plaintiff's 
conviction  that  PCB  and  AP&CC  had  conspired  together  to  cut 
prices. 

"Q.  Then,  when  Mr.  Zabriskie  refused  to  advance  the 
money  to  assist  you  in  bringing  a  patent  suit  against  the 
American  Potash  &  Chemical  Corporation  so  that  you  could 
get  the  price  up,  you  attached  significance  to  that,  did  you.^ 
"A.  Well,  I  felt  very  certain  that  the  American  Potash 
was  infringing  our  patents  and  the  very  fact  that  Zabriskie, 
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who  wouldn't  cooperate  in  any  way  to  help  us,  and  inci- 
dentally help  himself  for  supporting  our  infringement  suit 
against  the  American  Potash  &  Chemical  Company,  the  very 
fact  that  he  wouldn't  cooperate  gave  me  added  belief  or  sus- 
picion that  he  was  cooperating  with  the  American  Potash 
&  Chemical  Company  and  cooperating  with  them  to  cut 
the  price  in  order  to  drive  us  out  of  business."  (R.  534, 
535) 

At  this  time,  too,  litigation  over  mineral  patents  was  pending 
between  PCB  and  plaintiff  and  continued  for  several  years  (R. 
553-554),  and  in  it  plaintiff  was  accusing  PCB  of  dishonesty 
and  fraud  (Cf.  R.  673). 

3.      ALLEGED  CONVERSATIONS  OF  MAY  17,  1929. 

Plaintiff  claims  that  on  May  17,  1929,  Burnham  again  called 
on  Zabriskie  in  New  York.  Since  Zabriskie  died  in  the  early 
1930's,  and  no  one  else  is  said  to  have  been  present,  we  know 
nothing  of  this  visit  except  as  Burnham  tells  it.  Burnham  accused 
PCB  of  conspiring  with  AP&CC  in  the  matter  of  the  price  cuts  in 
order  to  injure  the  plaintiff  (R.  536),  and  Zabriskie  denied  the 
accusation.  Burnham  never  thereafter  saw  him  again  (R.  536). 
Then  Burnham  immediately  called  on  Emlaw,  president  of 
AP&CC,  and  despite  the  alleged  denial  by  Zabriskie,  Burnham 
repeated  the  same  accusation  to  Emlaw  (R.  536).  He  did  not, 
however,  repeat  the  accusation  of  patent  infringement  which 
he  had  made  the  previous  December,  although  he  still  disbe- 
lieved Emiaw's  denial  (R.  539).'' 


9.  "Q.  When  you  called  upon  Mr.  Zabriskie  on  the  morning  of  May 
17,  1929,  you  accused  him,  did  you  not,  of  conspiring  with  the  American 
Potash  &  Chemical  Corporation  for  the  deliberate  purpose  of  driving  you 
out  of  business .'' 

A.  Yes.  *  *  *  I  told  Mr.  Zabriskie,  'It  looks  to  me  like  you  fellows 
were  cutting  the  price  of  borax  purposely,  deliberately,  to  drive  the  Burn- 
ham Chemical  Company  out  of  business. 

Q.  And  you  called  his  attention  to  the  fact  that  the  price  cut  had 
occurred  the  very  month  you  started  production.^  A.     Yes. 

Q.  You  talked  to  Zabriskie  that  morning,  and  then  you  went  right 
over  to  see  Mr.  Emlaw  that  afternoon,  only  takine  time  for  lunch  did  you 
not.?  A.     Yes. 
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When  denying  plaintiff's  accusation,  Zabriskie  mentioned  the 
"large  production,  the  over  production  and  the  cheaper  source 
of  borax  in  the  Kramer  District"  (R.  546),  and  Emlaw  said 
"that  they  had  an  immense  production,  and  that  their  produc- 
tion had  gone  up  by  leaps  and  bounds"  (R.  547),  but  neither 
Zabriskie  nor  Emlaw  gave  any  actual  production  figures  and 
both  spoke  in  generalities  only  (R.  547).  Moreover,  what  they 
said  about  increased  production  and  cheaper  costs  was  true,  and 
BurrJiam  already  knew  it  as  he  had  previously  made  an  in- 
dependent investigation,  but  he  did  not  believe  that  these  fac- 
tors sufficed  to  explain  the  sudden  nature  of  the  price  cuts  and 
their  timing  (R.  547). 

"Q.     So  when  you  went  to  see  those  gentlemen  on  May 

17  you  knew  there  was  overproduction  and  a  large  amount 

overhanging  the  market,  did  you  not? 

"A.     Yes,  but  I  could  not  understand  why  there  should 

be  such  a  cut  in  the  price  of  borax  the  very  month  we 

started  production. 

"Q.  And  the  only  thing  they  told  you  that  morning 
that  you  did  not  already  know  was  their  denial  that  they 
had  deliberately  done  this  price  cutting  for  the  purpose 
of  driving  you  out  of  business,  isn't  that  true? 

"A.  Well,  except  for  this:  I  could  not  understand 
why  it  should  go  so  low,  even  though  there  was  an  over 

Q.  And  when  you  called  upon  Mr.  Emlaw  in  the  afternoon  you  ac- 
cused him  of  cutting  prices  in  conspiracy  with  the  Pacific  Coast  Borax 
for  the  purpose  of  injuring  your  company,  did  you  not? 

A.  Yes.  *  *  *  and  I  told  Mr.  Emlaw  about  the  same  as  I  told  Mr. 
Zabriskie,  namely,  'It  looks  as  though  you  had  cut  the  price  on  borax  for 
the  deliberate  purpose  of  driving  us  out  of  business. 

Q.  You  made  that  accusation  as  firmly  as  you  could  with  politeness, 
did  you  not?  A.     Yes,  that  is  right. 

Q.     Did  you  tell  Mr.   Emlaw  why  it  was  that  you  believed  he  and 
Zabriskie's  company  were  conspiring  to  drive  you  out  of  business? 
******* 

A.     Yes,  substantially  the  same  as  I  told  Mr.  Zabriskie. 
Q.     That  is  to  say,  it  seemed  very  strange  that  the  price  was  cut  in 
half  the  very  month  your  company  started  production?  A.     Yes. 

Q.     And  that  they  knew  you  were  starting  production  in  that  month? 
A.     Yes."  (R.  544,  545) 
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supply.    I  could  not  understand  why  it  should  go  down 
so  low  as  $13  a  ton  in  bulk."  (R.  548,  549) 

As  a  matter  of  fact,  the  statements  allegedly  made  by  Zabris- 
kie  and  Emlaw  about  increased  production  and  lower  costs  of 
production  were  the  very  "excuses  and  explanations"  that  plain- 
tiff's attorney  Townsend  had  told  him  were  mere  "cloaks  and 
disguises"  the  previous  November  (see  p.  24,  supra) .  Thus, 
Burnham  admitted  that  he  "understood  that  one  of  the  excuses 
which  Mr.  Townsend  referred  to  as  being  a  mere  cloak  and  dis- 
guise was  the  claim  that  the  Kramer  field  was  a  cheaper  source 
of  supply  for  borax"  and  "that  was  also  one  of  the  statements 
made  *  *  *  by  Mr.  Zabriskie  in  May  1929  as  an  excuse  or  ex- 
planation for  the  price  cut."  He  admitted  that  by  "the  various 
excuses  and  explanations"  Townsend  was  referring  "to  the 
fact  that  there  were  improved  processes  for  making  borax  *  *  * ; 
also  because  the  Kramer  field  was  a  cheaper  source  of  borax 
supply  *  *  *  and  also  because  there  was  an  over-supply  of 
borax  on  the  market"  (R.  552,  553). 

After  these  alleged  conversations  with  Zabriskie  and  Emlaw, 
Burnham  told  neither  his  stockholders  nor  his  Board  of  Direc- 
tors of  them  (R.  648) . 

4.  CONTINUOUS  REASSERTION  BY  PLAINTIFF  AFTER  MAY  1929  OF  ACCU- 
SATIONS AGAINST  DEFENDANTS  IDENTICAL  WITH  THOSE  THERETO- 
FORE MADE. 

(a)   Solemn  Reassertion  in  Carson  City  Suit,  January  1930. 

In  January  1930  a  hearing  was  held  in  the  Carson  City 
action  before  Judge  Norcross  on  the  plaintiff's  application  for 
a  temporary  injunction  against  the  Postmaster  (R.  555),  and 
plaintiff  reiterated  and  embellished  all  the  accusations  which 
it  had  made  against  the  present  defendants  before  May  1929  < 
(see  pages  12-19,  supra).  On  January  15,  1930,  plaintiff  filed 
an  affidavit  by  George  Burnham  in  support  of  its  application 
(Def.  Ex.  P,  R.  556).  In  this  affidavit  Burnham  said  that  cer- 
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tain  portions  of  the  Amended  Complaint  in  the  cause  were 
true  of  his  own  knowledge  (cf.  R.  557-560),  and  then  added, 
to  make  sure  that  there  would  be  no  mistake  about  plaintiff's 
beliefs  and  convictions,  its  charges  and  accusations, 

"At  the  commencement  of  this  affidavit,  affiant  stated 
that  certain  portions  of  the  amended  complaint  are  true 
as  affiant's  personal  knowledge.  To  the  end  that  there 
may  he  no  misunderstanding:  as  to  the  matters  in  the 
amended  complaint  which  are  not  within  the  personal 
knowledge  of  affiant,  affiant  is  reliably  informed  that  they 
are  true,  and  verily  believes  them  to  be  true."  (R.  56l) 

Burnham  believed  then  and  subsequently  that  "I  had  good 
reason  to  believe  that  they  [the  accusations  in  plaintiff's  plead- 
ing in  the  Carson  City  action]  ivere  true"  (R.  565). 

Moreover,  the  affidavit  stated  the  facts  as  to  the  price  cuts, 
"As  our  plant  was  completed,  and  our  operations  begun,  the 
price  of  borax  was  still  further  reduced  *  *  *  and  the  Burn- 
ham  Chemical  Company  could  not  make  a  profit  *  *  *"  (R. 
565,  566).  And  it  concluded: 

"The  immediate  effect  of  this  price  war  was  to  compel 
the  Burnham  Chemical  Company  to  suspend  operations  at 
the  end  of  the  year  1928.  //  appears  quite  certain  that  this 
price  war  ivas  intended  to  be  only  temporary,  to  accomplish 
some  object  beneficial  to  the  authors  thereof,  and  that 
normal  prices  will  ultimately  be  restored."  (R.  567) 

By  this  he  referred  to  and  meant  the  intentions  of  AP&CC  and 
PCB  (R.  570). 

(b)   Plaintiff  inflamed  Again  in  1934  and  Consults  Counsel. 

In  19.34  the  plaintiff's  beliefs  concerning  defendants'  viola- 
tion of  the  antitrust  laws  were  again  inflamed.  There  had  been 
only  three  companies  mining  borate  ore, — PCB,  Western  Borax 
Company,  and  Suckow  Borax  Company;  by  1934  PCB  had 
taken  over  Western  and  was  about  to  acquire  Suckow;  Burn- 
ham knew  the  fact  and  was  aroused  (R.  576,  580),  for  the  only 
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other  source  of  borax  was  Searles  Lake,  and  most  of  the  produc- 
tion from  it  was  in  the  hands  of  the  defendant  AP&CC  (R. 
576).  "In  other  words,  on  July  30,  1934,  I  reaHzed  that  the 
Pacific  Coast  Borax  group  were  getting  almost  a  complete 
monopoly  of  the  Kramer  borax  district"    (R.   574,   575). 

Therefore,  on  July  30,  1934  plaintiff  again  consulted  its 
attorney  Townsend  and  Francis  J.  Heney,  who  had  become 
Judge  of  the  Superior  Court  in  Los  Angeles  (R.  576,  577). 
Townsend  told  him  that  Mr.  Neblett,  a  law  partner  of  Senator 
McAdoo,  had  recently  and  publicly  accused  PCB  of  being  an 
illegal  monopoly  in  violation  of  the  antitrust  laws  (R.  580, 
581). 

(c)  Glavis  Letter  and  Conversation,  1934. 

On  Townsend's  advice  Burnham  then  went  to  Washington 
and  carried  with  him  a  letter  of  introduction  from  Judge  Heney 
to  Mr.  Louis  Glavis,  head  of  the  Bureau  of  Investigation  of  the 
Department  of  the  Interior.  This  letter  of  introduction  (Def. 
Ex.  R,  R.  584),  dated  August  23,  1934,  said: 
"Dear  Louis: 

This  will  introduce  my  friend  and  former  client,  George 
B.  Burnham,  who  desires  to  talk  with  you  about  a  matter 
which  I  think  it  is  well  worth  you  while  to  investigate, 
to-wit,  the  matter  of  the  Pacific  Coast  Borax  Company 
having  established,  continued  and  maintained  an  evil  and 
strangling  monopoly  in  the  borax  business.  It  is  a  foreign- 
controlled  corporation,  and  borax  has  become  a  material 
of  such  general  use  in  the  United  States  that  a  monopoly 
thereof  is  oppressive  in  many  lines  of  business. 

*  *  *  I  think  he  is  about  as  well  posted  as  any  man  in 
the  United  States  in  regard  to  the  borax  business,  and  in 
relation  to  the  question  of  the  monopoly  thereof  by  the 
Pacific  Coast  Borax  Company."   (R.   585,  586) 

Burnham  called  on  Glavis,  taking  with  him  the  Mather  letter 
(R.  587)  and  a  copy  of  plaintiff's  Amended  Complaint  in 
the   Carson   City   action   and   of   the   affidavit  filed   therein   in 
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January,  1930  (R.  597,  598).  He  told  Glavis  that  "the  Amer- 
ican Potash  &  Chemical  Company  and  the  Pacific  Coast  Borax 
Company,  had  cut  the  price  of  borax  in  the  month  of  June, 
1928  in  the  very  month  that  [his}  company  had  started  produc- 
tion" and  that  "after  [plaintiff]  had  sold  [its]  borax  toward 
the  end  of  1929,  about  November  of  1929,  these  same  com- 
panies then  increased  the  price  of  borax  by  one-third"  (R. 
586). 

In  short,  these  circumstances  still  loomed  in  plaintiff's  mind 
as  proof  that  the  price  cuts  were  conspiratorial  and  designed 
for  plaintiff's  destruction.  As  Burnham  testified,  he  "attached 
significance  *  *  *  to  the  fact  that  those  price  cuts  occurred 
*  *  *  at  that  time"  (R.  599). 

(d)    Plaintiff's  Letters  to  Secretary  of  interior  Iclces,  1934. 

In  September,  1934  plaintiff  wrote  a  letter  to  Mr.  Ickes, 
Secretary  of  the  Interior   (Def.  Ex.  U,  R.  601)   and  said: 

"In  the  summer  of  1928  this  company,  after  overcom- 
ing many  difficulties,  succeeded  in  completing  its  borax 
plant  upon  its  lease  property  and  produced  and  sold  1427 
tons  of  refined  borax.  No  sooner  had  ive  started  produc- 
tion than  a  most  drastic  cut  in  price  of  borax  occurred. 
*  *  *  This  was  the  lowest  price  in  the  history  of  the 
borax  business.  Soon  thereafter  it  was  cut  even  more, 
until  finally  the  price  was  reduced  to  $18  per  ton.  Our 
cost  of  production  was  $26  per  ton,  and  therefore  it  was 
impossible  for  us  to  continue  to  operate  and  produce 
borax.  *  *  * 

"The  reason  our  competitor  [i.e.,  P.C.B.  (R.  602)] 
has  been  able  to  maintain  this  low  price  is  because  of  his 
illegal  acquisition  in  1926  of  the  most  valuable  and  most 
economical  source  of  sodium  borate  in  the  world  *  *  * 
known  as  the  Kram^  Borax  Deposit."  (R.  601) 

"Therefore,  by  illegally  acquiring  a  source  of  cheap 
borax  supply  our  competitor,  the  Pacific  Coast  Borax  Com- 
pany, have  made  it  impossible  for  us  to  produce  borax  at 
a  profit  at  present  prices. 
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"It  is  not  fair  nor  just  that  the  Government  should 
now  take  steps  to  cancel  our  lease  upon  Searles  Lake  due 
to  the  non-payment  of  our  rent,  or  the  non-production  of 
the  minerals  thereon  when  the  cause  of  such  default  is 
due  to  the  false  and  deceitful  action  of  our  competitor, 
whose  main  object  is  to  get  patent  to  sodium  borate  lands 
and  to  drive  out  all  competition  and  hold  a  monopoly  of 
the  borax  business.  Nor  is  it  fair  that  the  Government 
continue  to  the  end  that  the  borax  trust  can  obtain  con- 
tinued ownership  and  thereby  drive  out  of  business  a  Gov- 
ernment lessee,  such  as  ourselves,  who  must  pay  a  royalty 
on  production  and  who  obtains  its  lands  and  mineral  de- 
posits by  legal  and  lawful  methods." 

"For  six  years  we  have  been  defending  the  interests  of 
the  people  of  the  United  States  against  the  illegal  practices 
of  the  borax  trust.  We  had  to  carry  on  our  battle  with 
meager  funds,  whereas,  the  borax  trust  had  unlimited 
money  at  its  disposal."  (R.  603) 

In  November,  1934,  plaintiff  wrote  another  letter  to  the  Secre- 
tary of  the  Interior  (Def.  Ex.  V,  R.  605)  and  said  in  it: 

"Immediately  upon  our  entering  into  the  production  of 
borax  the  price  of  borax  fell  *  *  *  below  our  cost  of 
production  *  *  *  so  we  had  to  shut  down. 

"There  are  only  three  principal  producers  of  borax  in 
the  world  today,  namely,  the  Pacific  Coast  Borax  Com- 
pany and  the  American  Potash  &  Chemical  Company,  both 
controlled  by  English  capital  and  known  as  the  Borax 
Trust.  In  fact,  they  may  be  classed  as  one  producer,  since 
they  both  operate  under  English  control.  The  West  End 
Chemical  Company  at  Searles  Lake  is  the  third  producer. 
There  are  no  other  borax  producers,  because  they  have 
now  all  been  bought  out  by  the  Trust."  (R.  605) 

(e)   Plaintiff's  Distrust  of  Defendants'  Honesty.  1934-1936. 

On  October  11,  1934  plaintiff  again  consulted  its  attorney 
Townsend    (R.    587)    and  was  told   that  PCB  in   its  efforts  to 
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obtain  a  patent  from  the  government  on  certain  land  in  the 
Kramer  District  "had  been  guilty  of  concealing  facts  from  the 
government"  and  that  "they  were  not  honest  and  above-board" 
(R.  588).  Barnham  believed  this  (R.  588). 

In  February  19.36  the  plaintiff  consulted  a  Los  Angeles  at- 
torney named  Hess  who  suggested  that  the  granting  of  a  patent 
on  the  Little  Placer  to  defendant  United  States  Borax  Com- 
pany might  be  the  result  of  fraud  on  the  part  of  that  defendant 
(R.  589,  590). 

(f)   Plaintiff's  Communiccrtions  with  Senator  Pittman  and  Accusations  Against 
Defendants,  1936-1937. 

Later  in  1936  Burnham  was  in  correspondence  with  Senator 
Key  Pittman,  Chairman  of  a  Subcommittee  of  the  United  States 
Senate  Committee  on  Public  Lands  and  Surveys,  investigating 
the  potash  industry.  Plaintiff  took  some  credit  for  having 
Senator  Pittman  introduce  the  resolution  for  the  investigation 
(R.  739,  740).  In  the  years  1925  to  1929  George  Burnham 
had  repeatedly  talked  to  Senator  Pittman  about  the  fraud  order 
(R.  764,  765),  and  in  1936  he  told  Senator  Pittman  about  the 
price  cuts  of  1928  and  their  effect  upon  the  plaintiff  (R.  765, 
766). 

In  September  1936  Senator  Pittman  by  letter  (Def.  Ex.  S, 
R.  591)  requested  plaintiff  for  a  statement,  and  it  replied  on 
October  20,  1936   (Def.  Ex.  T,  R.  593,  594),  saying: 

"Foreign-owned  corporations  are  practically  the  only 
producers  of  potash  in  America.  They  are  also  the  prin- 
cipal producers  of  borax  and  are  spoken  of  as  the  English 
Borax  Trust.  The  world's  potash  market  is  controlled  by 
the  German  Potash  Trust  and  apparently  the  English  Borax 
Trust  cooperates  with  the  German  Trust  in  the  control  of 
the  market.  As  soon  as  any  Government  lease  begins  pro- 
ducing potash  the  Ttust  will  no  doubt  cut  the  prices  of 
potash  a)id  the  lessees  should  have  some  kind  of  govern- 
ment protection  against  such  competition.  A  similar  situa- 
tion occurred  when  we  started  producing  borax.  The  very 
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month  we  started  on  borax  production,  drastic  cuts  in  the 
price  of  borax  occurred."  (R.  594) 

*  4:  *  *  *  4:  * 

"The  very  month  we  started  operations  saw  the  beginning 
of  a  price  war  between  the  two  largest  producers  of  borax 
(both  Enghsh  controlled  corporations)  [i.e.,  AP&CC  and 
PCB  (R.  595)],  which  drove  tlie  selling  prices  down  to  the  i 
unbelievable  price  of  $18  per  ton  F.O.B.  plant.  *  *  *  No 
producer  could  make  profits  at  that  price  and  a  new  com- 
pany like  ourselves  without  financial  reserves  could  not 
continue  indefinitely  to  carry  the  losses  entailed  in  opera- 
tion. It  would  almost  appear  that  the  cut  in  price  of  borax 
■was  purposely  timed  to  start  the  very  month  we  started 
borax  production."  (R.  594,  595) 

(g)   PlaintifF  Consults  New  York  Attorney  About  Suing  Defendants,  1938. 

In  1930  plaintifi?  had  obtained  a  temporary  injunction  in  the 
Carson  City  suit  against  the  Postmaster,  but  the  action  was  dis- 
missed for  lack  of  prosecution  in  1935  (cf.  p.  41,  infra).  In  late 
1937  and  early  1938  "three  things  occurred  which  revived 
[plaintijff's]  belief  as  to  the  responsibility  of  these  companies 
[defendants]  for  the  price  cut  and  the  damage  to  [it]":  first, 
the  Post  Office  renewed  enforcement  of  the  fraud  order;  second, 
plaintiff's  "lease  had  been  terminated  by  the  Department  of  the 
Interior",  and  third,  "an  appeal  *  *  *  to  the  President  of  the 
United  States  had  been  denied"  (R.  609,  6lO). 

Therefore  plaintiff  decided  to  "consult  an  attorney  about  any 
possible  claim  [it]  might  have  against  the  Pacific  Coast  Borax 
and  the  allied  companies  and  the  American  Potash  &  Chemical 
Company  with  respect  to  the  damage  done  it  as  the  result  of 
the  price  cuts  in  1928"  (R.  609),  and  in  January  1938  one  of 
its  New  York  .stockholders  suggested  to  Burnham  that  he  employ 
Mr.  William  Stephens,  a  New  York  attorney,  "in  connection 
with  a  possible  suit  against  these  defendants  American  Potash 
&  Chemical  Company  and  Pacific  Coast  Borax"  (R.  6ll). 
Plaintiff  also  contemplated  having  "a  noted  writer  who  is 
opposed  to  trusts"  write  plaintiff's  history   (R.  610). 
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On  May  10,  1938,  Burnham  did  consult  Mr.  Stephens  (R.  611, 
612)  and  ""unburdened  his  troubles  to  him",  among  them  being 
"the  price  cuts  of  1928"  (R.  613),  as  Burnham  then  believed 
that  the  price  cuts  of  1928  were  collusive  and  designed  to  injure 
plaintiff  (R.  6l4).  He  told  Stephens  "that  the  price  cut  had 
occurred  in  June  1928,  at  the  very  time  [he]  started  produc- 
tion" (R.  615),  and  Stephens  was  quite  "impressed"  with  the 
simultaneity  and  timing  of  the  price  cuts  and  expressed  the 
view,  "that  is  a  remarkable  coincidence  *  *  *  and  it  might 
indicate  some  violation  of  the  law"  (R.  615),  but  told  Burnham 
that  probably  plaintiff  was  barred  by  the  statute  of  limitations 
from  suing  the  defendants  (R.  615). 

(h)    Muir  Monograph — "People  of  the  United  States  v.  Foreign-Owned  Monop- 
oly," a  "History  of  the  Burnham  Chemical  Co." — May  1938. 

In  May  1938,  one  of  plaintiff's  stocldiolders,  Muir,  prepared 
a  monograph  entitled  "People  of  the  United  States  vs.  Foreign- 
Owned  Monopoly"  and  gave  it  to  Burnham   (R.  616-617).  As 

we  have  seen   (p ,  supra),  in  1939  plaintiff  sent  a  copy  to 

Thurman  Arnold  calling  it  '"really  a  history  of  the  Burnham 
Chemical  Co."  This  document  (Def.  Ex.  AH,  R.  662),  is  wholly 
destructive  of  plaintiff's  claim  of  fraudulent  concealment.  It  is 
35  pages  long,  and  relevant  passages  were  read  into  the  record 
(at  R.  662-681).  We  summarize  and  quote  portions  below: — 

'"Seven  thousand  American  citizens,  mostly  people  of 
small  means,  bought  treasury  stock  in  the  Burnham  Chemi- 
cal Co.  in  the  hopes  of  sharing  in  some  of  the  profits. 
But  the  borax  industry  was  in  the  control  of  an  English- 
owned  borax  trust  and  a  competitor  would  be  detrimental 
to  the  trust.  So  it  happens  that  every  time  the  infant  enter- 
prise made  a  little  progress,  the  monopoly,  or  even  some 
Government  official,  would  hit  the  struggling  infant  over 
the  head  and  down  it  would  fall.  *  *  * 


"Now,  who  are  they  "in  and  out  of  the  halls  of  Govern- 
ment who  encourage  the  growing  restriction  of  competi- 
tion?' Who  are  these  people  who  are  aiding  monopoly  in 
order  that  the  rich  can  get  richer  and  the  poor  get  poorer? 
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"Let  us  describe  some  of  these  potash  and  borax  deposits 
and  recite  a  httle  of  the  history  of  tiiis  Burnham  Chemical 
Co."  (R.  662,  663) 

"*  *  *  The  Pacific  Coast  Borax  Co.  sell  the  20  Mule 
Team  brand  of  borax,  the  only  package  borax  on  the 
market,  because  the  borax  trust  has  apparently  forced  all 
others  out  of  the  field  of  competition." 

The  monograph  then  describes  the  placer  locations  on  Searles 
Lake,  "found  to  contain  numerous  deposits  of  borax",  and 
states  that  a  company  was  formed  to  develop  the  property,  but 
"The  control  of  the  company  fell  into  the  hands  of  another 
British  corporation  in  1909  [AP&CC's  predecessor}.  The 
principal  borax  production  of  die  world  is  made  by  these 
two  British  interests  [AP&CC  and  PCB].  Probably  at  the 
start  these  two  companies  were  separate  competing  com- 
panies, but  today  it  is  believed  that  an  office  in  London 
controls  the  two  co77ipanies."  (R.  663,  66A) 

The  monograph  then  describes  the  granting  in  1918  of  gov- 
ernment leases  on  Searles  Lake,  some  to  George  Burnham,  and 
relates  that  Burnham  was  then  working  for  PCB  which  put  up 
for  him  the  necessary  bond  with  the  Department  of  the  Interior, 
but  that  when  it  appeared  that  his  experiments  would  be  suc- 
cessful, PCB  discharged  him  and  refused  to  finance  him. 

"But  the  making  of  large  amounts  of  potash  would  also 
result  in  the  production  of  large  amounts  of  cheap  borax 
and  that  would  be  detrimental  to  the  borax  trust.  So,  Mr. 
Burnham  was  discharged  from  the  employment  of  the 
Pacific  Coast  Borax  Company."  (R.  665,  6GG) 

The  monograph  continued  that  PCB  in  1919  through  a  sub- 
sidiary tried  to  acquire  large  acreage  at  Searles  Lake  to  utilize 
the  process  of  solar  evaporation. 

"Thus,  the  Borax  trust  put  itself  on  record  to  show  diat 
it  realized  the  great  possibilities  of  solar  evaporation  and 
die  economies  that  could  be  effected.  *  *  *  But  apparently 
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the  trust  reasoned  'why  develop  a  cheap  process  unless  it 
can  control  its  use?'  They  reasoned  that  unless  they  had  a 
large  part  of  Searles  Lake  solar  pond  land  they  did  not 
desire  to  encourage  production  by  solar  methods  as  it  would 
only  invite  competition.  Therefore,  when  they  were  denied 
this  solar  pond  land  as  a  result  of  the  protest  of  Mr.  Burn- 
ham,  and  the  other  lessees,  the  borax  trust  took  no  further 
steps  to  develop  the  solar  process  *  *  *.  All  the  evidence 
points  to  a  policy  of  the  trust  to  either  control  the  entire 
situation  at  Searles  Lake,  or  else  do  nothing  at  all  in  hopes 
that  no  one  else  would  do  anything."  (R.  G6G,  667) 

All   tliis,  according  to  Muir, 

"also  shows  that  Air.  Burnham  was  double-crossed.  The 
trust  wanted  to  use  his  process,  but  did  not  want  to  pay 
hint  anything  for  it. 

"Their  application  also  indicated  an  attempt  io  defraud 
the  Government  of  royalties  from  production.  *  *  *  It 
certainly  shows  the  character  of  the  Trust,  as  wanting  to 
grab  it  all  and  pay  the  Government  nothing."  (R.  667) 

The  monograph  then  describes  the  Post  Office  fraud  order  and 
blames  it  on  defendants  and  Stephen  Mather  acting  as  their 
instrument. 

"The  financing  of  the  company  was  going  along  rapidly 
when  the  Post  Office  Department  of  the  United  States 
Government,  apparently  inspired  by  misinformation  and 
evidently  influenced  by  Stephen  T.  Mather,  of  the  Depart- 
ment of  the  Interior  and  who  was  associated  with  the 
trust,  imposed  a  Post  Office  Fraud  Order  upon  the  Com- 
pany." (R.  668) 

The  document  then  quotes  the  Stephen  Mather  letter  (see  page 

19,  supra)  and  says: 

"The  main  point  about  the  letter  is  that  Mr.  Stephen 
T.  Mather  admits  that  he  was  responsible,  in  a  measure, 
for  having  the  fraud  order  issued.  In  other  words,  the 
president  of  a  competing  borax  company,  a  subsidiary  of 
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the  Pacific  Coast  Borax  Co.  and  a  man  who  held  a  high 
position  in  the  Department  of  the  Interior  admits  he  was 
in  a  measure  responsible  for  having  a  post  office  fraud 
order  issued  against  a  competitor. 

"Mr.  Mather  speaks  of  having  found  the  literature  in 
London.  The  head  office  of  the  Borax  Trust  is  located  in 
London.  Did  the  head  office  bring  the  literature  to  his 
attention?"  (R.  668,  669) 

"Mr.  Mather  sets  up  nothing  in  his  letter  that  shows 
there  was  fraud  committed.  He  could  find  no  fraud.  The 
only  thing  that  worried  him  ivas  that  the  Burnham  Chemi- 
cal Co.  was  a  competitor  to  the  Borax  Trust  ivith  whom  he 
was  associated  and  their  production  would  mean  competi- 
tion to  his  company  and  a  loss  of  profits  to  himself." 
(R.  669,  670) 

The  monograph  then  discusses  "Price  Cutting  of  Borax".  It 
states  that  despite  serious  crippling  from  the  fraud  order  plaintiff 
revised  its  plans  and  managed  to  raise  funds  to  complete  a  borax 
unit,  which 

"thus  enabled  the  Company  to  begin  production  of  borax 
in  June  1928,  just  three  costly  years  after  the  Fraud  Order 
was  imposed.  *  *  *  At  last  it  looked  as  though  the  troubles 
of  the  Company  were  over.  The  borax  plant  was  rehabili- 
tated and  completed  in  the  spring  of  1928,  and  in  June 
actual  production  of  borax  was  started.  But  the  very  month 
the  Company  started  operation  savj  the  beginning  of  a 
price  war  between  the  tivo  largest  producers  of  borax 
(both  English-controlled  corporations)  which  drove  the 
selling  prices  down  to  the  unbelievable  price  of  $18.00  per 
ton  F.O.B.  plant.  Borax  had  never  sold  for  less  than  $60.00 
a  ton  before  and  this  was  some  $40.00  lower  than  borax 
had  ever  sold  before  in  its  history.  No  producer  could  make 
profits  at  that  price  and  a  new  company  like  the  Burnham 
Chemical  Co.,  without  financial  reserves,  could  not  continue 
indefinitely  to  carry  the  losses  entailed  in  operation.  It 
would  appear  that  the  cut  in  price  of  borax  was  purposely 
timed  to  start  the  very  month  the  Burnham  Chemical  Co. 
started  borax  production.  Did  the  two  English  borax  pro- 
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ducers  conspire  to  start  a  price  war  the  very  month  the 
Burnham  Chemical  Co.  started  production?  Were  the  two 
companies  price  war  directed  by  a  common  management  in 
London?"  (R.  670,  671) 

The  monograph  notes  that  the  Burnham  company  obtained  a 
temporary  injunction  against  the  Postmaster  in  1930,  that  suit 
was  dismissed  for  lack  of  prosecution  in  1935,  and  that  "ap- 
parently the  Post  Office  had  forgotten  all  about  the  matter" 
until  "in  September,  1937,  the  Fraud  Order  was  reinstated." 
(R.  672)  As  an  explanation  why  the  fraud  order  was  rein- 
stated, it  then  describes  the  efforts  of  defendant  United  States 
Borax  Company  to  obtain  patents  on  borax  lands  in  the  Kramer 
area  of  Kern  County,  beginning  in  1926,  and  charged  that  that 
defendant  obtained  its  patents  by  fraud: 

"Thus  the  evidence  shows  that  the  foreign-oivned  interest 
deceived  the  Government  as  to  the  nature  of  the  deposits 
and  Mr.  Austin  was  induced  to  withdraw  this  application 
so  that  the  Borax  Trust  cotdd  get  ownership  to  the  deposits 
and  thereby  deprive  the  Government  of  royalties. 

"The  Burnham  Chemical  Co.  has  contested  the  matter 
of  ownership  to  some  of  the  valuable  sodium  borate  de- 
posits in  this  Kramer  borax  district  but  it  has  been  of  little 
avail.  *  *  * 

"The  Government  was  evidently  deceived  as  to  the  true 
nature  of  these  deposits.  *  *  *  In  my  opinion,  the  Austin 
sodium  applications  and  their  withdrawal,  and  the  prosecu- 
tion of  patent  to  the  land,  and  the  withholding  of  informa- 
tion from  the  Government  that  sodium  borate  was  found, 
is  fraud,  and  it  is  the  most  cunning  example  of  deception 
practiced  upon  the  Government  in  the  history  of  land  office 
transactions.  Not  only  was  the  Government  injured  and 
consequently  the  People  of  the  United  States,  but  it  en- 
abled the  Trust  to  grow  more  and  wore  wealthy  and  to 
cut  the  price  of  bofax  and  drive  the  Burnham  Chemical 
Co.  out  of  business."  (R.  673,  674) 

The  monograph  then  purports  to  describe  how  defendants 
went    about    acquiring    "tlie    Carlsbad    potash    deposits"    and 
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charged  that  "apparently  as  a  reward  for  assisting  them," 
"Horace  M.  Albright,  head  of  the  National  Parks  Service  of 
the  Department  of  the  Interior,  *  *  *  was  *  *  *  given  the 
position  of  Vice-President  and  General  Manager  of  the  United 
States  Potash  Co.  What  strouger  evidence  than  that  could  one 
want  to  show  that  there  are  people  in  the  Halls  of  Government 
who  have  been  taking  active  efforts  to  help  this  monopoly  to 
get  control  of  the  potash  and  borax  in  this  country?"  (R.  675) 

At  this  point  the  monograph  quotes  a  letter  written  on  July 
17,  1937,  by  a  Stockholders'  Committee  of  plaintiff  to  President 
Roosevelt,  wherein  the  President  was  told: 

"Again  the  Government  granted  ownership  to  the  largest 
sodium  borate  deposit  in  the  world  to  the  Borax  Trust,  a 
foreign-owned  concern,  contrary  to  the  law  and  the  inten- 
tion of  Congress  giving  the  trust  a  strangle  hold  on  the 
borax  industry  and  enabling  them  to  drive  us  out  of  the 
competitive  field,  at  the  time  we  started  our  production." 
(R.  676) 

The  Muir  monograph  concluded  that  the  reason  for  the  re- 
instatement of  the  postal  fraud  order  in  1937  was  that  defen- 
dants utilized  someone  in  government  service  to  bring  it  about 
in  order  to  punish  plaintiff  for  its  opposition  to  defendants' 
acquisitions  in  Kern  County.  Plaintiff  was  fully  convinced  of  this 
fact,  for  the  monograph  continued  with  an  essay  on  "Evidence 
by  Induction",  saying: 

"Through  inductive  evidence  one  can  reason  that  when 
foreign-owned  companies  get  all  the  breaks  and  yet  7000 
American  citizens  get  all  the  knocks  there  must  be  some 
one  in  the  Halls  of  Government  that  is  helping  the  foreign- 
owned  interests  and  deliberately  blocking  the  efforts  of 
7000  American  citizens. 

*  *  *  *  4:  4(  * 

"What  stronger  evidence  would  one  want  to  show  that 
the  British  Borax  Trust  itself  was  behind  the  various  steps 
that  have  been  taken  to  defeat  the  Burnham  Chemical  Co. 
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and  that  it  used  the  Government  as  a  tool  to  accomplish  it; 
that  it  induced  the  Post  Office  to  issue  a  Fraud  Order 
against  the  Burnham  Cliemical  Company  in  order  to 
eUminate  a  competitor,  when  Stephen  T.  Mather,  a  mem- 
ber of  the  Borax  Trust,  admits  that  he  was,  in  a  measure, 
responsible  for  the  Fraud  Order? 

"*  *  *  it  is  inconceivable  that  our  Post  Office  Depart- 
ment would  issue  a  Fraud  Order  against  the  corporation 
and  destroy  the  investment  of  7000  stockholders  without 
first  asking  the  corporation  to  change  any  statement  the 
Government  thought  was  incorrect.  A  fair-minded  Gov- 
ernment would  not  do  such  a  thing  and  therefore  it  must 
have  been  the  Borax  Trust  behind  the  Fraud  Order,  just 
as  Stephen  T.  Mather's  letter  shows."  (R.  678-680) 

(i)   Plaintiff's  Repeated  Accusations  Against  Defendants  to  Government  Offi- 
cials—1939. 

In  August  1939  Burnham  again  went  east,  taking  with  him 
copies  of  the  Mather  letter,  Townsend's  letter  of  1928  and  the 
Muir  monograph  (R.  616),  because  he  thought  them  to  be 
important  (R.  648). 

Burnham  again  conferred  with  his  attorney,  Mr.  Stephens,  in 
New  York  (R.  617)  and  called  on  Mr.  Wendell  Berge  of  the 
Antitrust  Division  of  the  Department  of  Justice.  In  November, 
as  we  have  seen,  he  wrote  to  Thurman  Arnold.  Burnham  ad- 
mitted that  this  letter  stated  substantially  what  he  had  earlier 
told  Berge  (R.  623,  625),  and  that  what  he  had  told  Mr. 
Berge  he  had  already  told  Senator  Key  Pittman  in  1936  and 
1937  (R.  624,  625).  Thus,  the  Thurman  Arnold  letter  (quoted 
at  pages  9-11,  supra)  summarizes  plaintiff's  accusations  made  to 
Senator  Pittman  in  1936. 

In  November  and  December  1939  and  January  1940  plaintiff 
wrote  other  letters  that  arc  si.gnificant  because  they  demonstrate 
plaintiff's  positive  conviction  that  the  1928  price  cuts  could  not 
be  explained  by  increased  production  of  borax  or  the  discovery 
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of  new  and  cheaper  sources  of  supply  or  methods  of  producHon, 
but  only  by  conspiracy  of  defendants  aimed  at  plaintiff.  On 
November  18,  1939,  plaintiff  wrote  to  the  Secretary  of  the  In- 
terior (Def.  Ex.  H,  R.  484),  from  which  we  have  al'-eady 
quoted  passages  (p.  20,  supra).  This  letter  also  said: 

""As  President  and  Stockholder  of  the  Burnham  Cherrical 
Company  and  as  a  citizen  of  the  United  States  I  protest 
the  granting  of  any  further  potash  lands,  through  lease 
or  otherwise,  to  the  American  Potash  &  Chemical  Con> 
pany  *  *  *.  The  reasons  for  my  protest  are  as  follows: 
'"(l)  The  American  Potash  &  Chemical  Corporation 
and  other  fertilizer  producers  are  now  being  investigated 
by  the  Antitrust  Division  of  the  Department  of  justice 
for  alleged  violation  of  the  Sherman  Antitrust  Laws  This 
corporation  is  a  foreign-owned  Company  with  about  80 
per  cent  of  its  stock  held  by  foreign  citizens  residing  in 
England.  The  corporation,  together  with  another  Ey'.tish- 
owned  potash  and  borax  producer  in  the  United  States 
[i.e.,  PCB,  (R.  619)  ]  constitute  a  formidable  monopoly 
of  the  potash  and  borax  industry  of  this  country."  (R.  618, 
619) 

"The  Burnham  Chemical  Company  was  granted  a  lease 
on  lands  at  Searles  Lake.  *  *  *  It  proceeded  with  the  de- 
velopment of  its  lease  by  raising  money  through  the  mails. 
*  *  *  the  Post  Office  issued  a  fraud  order  against  the 
Company,  in  1925,  denying  it  the  use  of  *the  mails.  Our 
supply  of  funds,  the  lifeblood  of  the  Company,  was  cut 
off.  *  *  *  However,  the  Company  did  manage  to  raise 
sufficient  money  to  build  part  of  its  plant  and  produce 
borax;  and  1,400  tons  of  991/)  per  cent  pure  borax  was 
produced.  But,  the  very  month  our  production  started, 
in  June,  1928,  the  American  Potash  &  Chemical  Corpora- 
tion and  the  Pacific  Coast  Borax  Company,  both  foreign- 
owned  companies,  began  cutting  the  price  of  borax  from 
approximately  $60  per  ton  f.o.b.  Searles  Lake  to  about  $18 
a  ton.  Our  cost  of  production  was  $26  per  ton,  so,  when 
the  price  fell  below  $26  we  were  losing  money — and  we 
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had  to  close  down  our  plant.  After  we  stopped  our  small 
production  the  price  went  up.  *  *  *  we  were  unable  to 
pay  even  the  rent  on  the  lease,  and,  therefore,  the  De- 
partment of  the  Interior  cancelled  our  potash  lease. 

"*  *  *  Ij-  is  evident  that  the  foreign-owned  borax  in- 
terests realized  that  if  the  solar  methods  of  production  got 
an  adequate  start  they  could  become  serious  competitors 
to  themselves;  it  would  break  the  British  Monopoly  of  the 
potash  and  borax  industry  in  this  country;  and  so  this  drastic 
cut  in  the  price  of  borax  was  aimed  at  us,  to  drive  the 
cheaper  methods  of  production  from  the  field.  The  new 
source  of  borax  in  the  Kramer  Borax  fields  was  the  ex- 
cuse of  the  Borax  Trust  for  cutting  the  price  of  borax, 
but  that  field  had  been  in  production  for  a  year  before  we 
started  production.  Furthermore,  after  we  stopped  our 
small  production,  the  price  went  up.  *  *  *  Foreign  in- 
terests drove  us  out."  (R.  618-621) 

Plaintiff  knew  in  1928  that  the  Kramer  borax  fields  had  been 
in  production  a  year  before  plaintiff  started  production  and  that 
AP&CC's  Searles  Lake  production  had  already  doubled  in  1927 
(R.  647).  The  significance  of  these  facts  had  ahvays  been  xvith 
it  as  showing  that  the  new  Kramer  field  could  not  be  the  real 
reason  for  the  price  cuts  (R.  622). 

The  letter  also  referred  to  the  Carlsbad  Potash  Leases  and 
Mr.  Horace  M.  Albright's  employment  (cf.  Muir  Monograph, 
pp.  41,  42,  supra),  and  asserted: 

"This  incident  shows  a  further  connection  between  for- 
eign-owned interests  and  Government  officials  which  lead 
us  to  believe  the  foreign-owned  interests  have  more  than 
once  used  their  influence  in  the  Halls  of  Government  to 
drive  out  American  competition  *  *  *."  (R.  623) 

On  December  8,  193S^,  Mr.  Pearce,  Special  Assistant  to  the 
Attorney  General  in  charge  of  antitrust  matters  in  New  York 
City,  by  letter  asked  plaintiff  for  "any  documentary  evidence 
which  you  may  have  in  your  possession  sustaining  the  views  ex- 
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pressed"   in   the  letter  to  Thurman  Arnold    (Def.  Ex.  W,  R. 

631).  On  December  18,  1939,  the  plaintiff  replied  (Def.  Ex.  X, 

R.  632): 

"I  do  not  know  just  what  documentary  evidence  you 
desire,  but  in  case  you  want  to  know  the  prices  to  which 
borax  was  cut  in  1928  this  information  can  be  obtained 
from  *  *  *  the  Secretary-Treasurer  of  the  Burnham  Chem- 
ical Co.  *  *  * 

"In  case  you  desire  to  see  the  letter  of  Oct.  8,  1926, 
from  Mr.  Stephen  T.  Mather  to  Mr.  Whitney,  that  is  in 
the  possession  of  Mr.  Whitney  *  *  *. 

"*  *  *  we  could  have  made  a  substantial  profit  if  the 
price  of  borax  had  remained  up.  The  very  month  we 
started  production  in  June,  1928,  the  price  xvar  on  borax 
started.  Our  borax  was  991/^%  pure  and  was  made  by 
the  solar  evaporation  of  the  Searles  Lake  brine.  We  re- 
quired no  expensive  fuel  oil  to  evaporate  the  brine  as  do 
the  American  Potash  &  Chemical  Co.  But  our  process  was 
patented  and  they  did  not  want  us  to  succeed;  so  they 
started  the  price  war."   (R.  632-634) 

What  plaintiff  here  wrote  to  Mr.  Pearce  it  had  already  told 
Mr.  Berge  (R.  63"^)  and  to  Senator  Key  Pittman  in  1936  and 
1937. 

On  January  5,  1940,  plaintiff  again  wrote  to  Mr.  Pearce  (Def. 
Ex.  Y,  R.  636)  and  emphasized: 

"The  price  cutting  on  borax,  mentioned  in  my  December 
18,  1939,  letter  to  you  occurred  in  June,  1928.  The  price 
cutting  drove  the  Burnham  Chemical  Co.  out  of  business 
and  prevented  us  from  building  up  a  plant  to  produce 
potash,  borax  and  other  chemicals  at  Searles  Lake,  Cali- 
fornia *  *  *. 

"*  *  *  In  other  words,  the  price  of  borax  was  cut  in 
half  at  the  plant  the  very  month  we  started  production. 
About  three  months  later  it  was  down  to  about  $18.00 
per  ton  f.o.b.  plant. 

"On  page  389  of  the  June,  1928,  issue  of  Chemical  and 
Metallurgical  Engineering  Magazine,  the  following  state- 
ment is  made: 
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'Among  important  price  changes  in  market  for  chem- 
icals  during   the  past  month   was   a  drastic  decline  in 
quotations  for  borax  and  boric  acid.    Improved  processes 
by  which  production  costs  have  been  lowered  is  given 
as  the  reason  underlying  the  price  change.' 
"Tiie  statement  that  improved  processes  caused  the  price 
reduction  does  not  entirely  fit  into  the  facts.   The  newly 
discovered  borax   deposits  in   the  Kramer  Borax  District, 
California,  in  1925  no  doubt  has  had  some  influence  on 
the  price  of  borax,  but  the  Kramer  field  was  producing 
borax  for  about  a  year  and  a  half  before  we  started  pro- 
duction. The  processes  at  Kramer  and  Searles  Lake  were 
fairly   well    established.     Yet   the   very   month   u>e  started 
production  they  cut  the  price  in  half.   If  the  processes  were 
being  improved  you  would  expect  a  more  gradual  lowering 
of  price.    I  will  be  glad  to  go  into  this  in  more  detail  with 
your  representative  when  he  calls."   (R.  637,  638) 

In  January  1940  Burnham  conferred  with  the  Department  of 
Justice  in  San  Francisco,  and  on  January  30,  1940,  wrote  to  it 
(Def.  Ex.  Z,  R.  639),  emphasizing: 

"As  mentioned  in  my  letter  of  January  5,  1940,  to  Mr. 
Charles  C.  Pearce  of  your  New  York  office,  the  price  of 
borax  dropped  *  *  *  [^  June  1928.  The  enclosed  photostat 
copies  of  pages  in  the  'Chemical  and  Metallurgical  En- 
gineering' magazine  for  June,  1928,  show  a  drastic  cut 
in  price  for  borax  for  that  month  compared  to  the  previous 
month.*  *  *  That  was  the  very  month  we  started  our 
borax  production,  June,  1928.  We  continued  our  produc- 
tion until  January,  1929,  and  we  were  then  forced  to  shut 
down  due  to  price  cutting.  Vrom  stocks  of  borax  on  hand 
ive  continued  to  sell  borax  until  the  fall  of  1929.  During 
this  period  the  price  of  borax  continued  to  fall  still  more. 
******* 

"By  the  fall  of  1929  all  the  borax  stored  in  our  ware- 
house was  sold.  We  were  shut  down  and  without  funds 
to  renew  operation  because  we  had  been  forced  to  sell 
borax  below  cost  of  production.  So  in  November,  1929, 
since  we  had  been  forced  out  of  business,  the  market  price 
of  borax  went  up.  *  *  * 
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"As  long  as  we  threatened  renewal  of  our  production 
or  had  stocks  of  borax  on  hand,  die  price  stayed  down,  but 
when  all  our  borax  was  sold  and  we  were  eliminated  as 
a  competitor  the  price  went  up.  V^e  were  a  potential 
producer  of  potash  and  therefore  when  we  were  eliminated 
as  a  borax  producer  we  were  also  eliminated  as  a  future 
potash  producer. 

"Another  interesting  point  to  consider  is  that  this  price 
increase  took  place  in  November,  1929-  Yet  about  two 
months  prior  to  that  time  the  financial  crash  of  1929  had 
started.  The  world-wide  depression  had  begun  with  tum- 
bling stock  market  prices.  In  spite  of  the  fact  that  one  of 
the  biggest  depressions  in  history  was  upon  the  world,  the 
Trust  raised  the  price  of  its  borax.  That  is  further  evi- 
dence that  the  rise  in  price  was  because  we  were  eliminated 
as  a  competitor."  (R.  639-641) 

The  fact  that  the  price  had  risen  just  as  soon  as  plaintiff  had 
sold  all  its  borax  was  known  to  it  ever  since  it  occurred  in 
1929  (R.  642),  and  plaintiff  had  "realized  long  before  1939 
that  the  fact  might  have  a  peculiar  significance"  (R.  648,  649) . 
On  January  13,  1940,  plaintiff  wrote  to  its  stockholders  (Def. 
Ex.  AG,  R.  654)  and  said: 

"Last  August  I  wrote  you  about  the  Burnham  Chemical 
Co.  I  mentioned  a  hearing  in  Washington,  D.  C,  on 
September  12,  1939,  which  I  planned  to  attend.  I  attended 
the  hearing  and  I  am  convinced  that  the  Government  is 
beginning  to  take  our  view  regarding  the  disposition  of 
certain  valuable  borax  deposits  in  the  Kramer  Borax  Dis- 
trict, California. 

"For  some  time  I  have  talked  about  the  British-owned 
potash  and  borax  interests  getting  most  of  the  potash  and 
borax  deposits  in  this  country  and  driving  out  American 
competition.  Well!  Now  the  United  States  Department 
of  Justice  is  investigating  the  potash  producers  of  this 
country  for  their  alleged  violation  of  the  Sherman  Anti- 
Trust  laws," 
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In  this  statement  that  "for  some  time"  he  had  been  talking 
about  the  British-owned  borax  interests  getting  the  borax  de- 
posits in  this  country  and  driving  out  American  competition, 
Burnham  referred  to  "the  whole  period  of  the  time  when  we 
were  driven  out  of  production  *  *  *  since  1929." 

5.  PLAINTIFF'S  DELAY  IN  SUING  WAS  DUE  TO  LACK  OF  FUNDS. 

The  simple  fact  is  that  plaintiff's  long  delay  in  filing  suit  was 
due  to  lack  of  funds.  Thus,  although  it  had  filed  its  suit  against 
the  Postmaster  in  1925  and  its  Amended  Complaint  in  1926,  it 
did  not  bring  its  application  for  temporary  injunction  to  hearing 
until  1930,  primarily  for  lack  of  funds  (R.  657).  Similarly, 
although  it  was  convinced  that  it  had  a  good  patent  infringe- 
ment claim  against  AP&CC  and  served  notice  of  infringement, 
it  never  filed  suit  because  of  lack  of  funds  (R.  658,  659). 

In  the  letter  to  Thurman  Arnold  in  November,  1939,  plaintiff 
stated  that  it  had  been  advised  by  its  attorney  Townsend  in 
1928  and  was  convinced  that  it  had  a  good  case  against  the 
defendants  for  violation  of  the  antitrust  laws  but  it  had  no 
funds  to  proceed  (see  p.  10,  supra).  And  Burnham  testified: 

"Q.  Why  was  it,  Mr.  Burnham,  that  the  plaintiff,  Burn- 
ham Chemical  Company,  was  unable  to  employ  Mr.  Town- 
send  or  Mr.  Heney  to  continue  the  investigation  in  search 
for  evidence  to  support  your  charge  after  1929? 

"A.  Because  we  were  practically  broke  and  what  money 
we  did  have  was  sent  to  us  by  our  stockholders  for  other 
purposes."  (R.  660,  661) 

The  "charge"  here  referred  to  is  "the  charge  of  conspiracy  in 
violation  of  the  antitrust  laws",  "the  charge  that  these  defendants 
had  injured  [plaintiff]  in  violation  of  the  Anti-Trust  Laws" 
(R.  661). 

6.  DEATH  OF  WITNESSES  AKfD  PARTIES. 

In  the  many  years  elapsing  before  this  action  was  brought, 
numerous  witnesses  who  might  challenge  Burnham's  claims  have 
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died.  Mr.  Stephen  Mather,  Judge  Heney,  B.  D.  Townsend,  R.  C. 
Baker  (president  of  the  PCB  group  and  the  man  in  charge  ot 
it,  R.  537),  Senator  Pittman,  Mr.  Whitney — all  are  dead   (R. 
659).  Zabriskie  died  in  the  early  1930's  (R.  537). 


APPELLEES'  CONTENTIONS 

Appellees  contend 

(1)  that  on  the  face  of  the  complaint  the  action  is  barred 
by  the  statute  of  limitations,  and 

(2)  that  under  the  evidence  it  is  indisputably  so  barred. 


DISCUSSION 

I. 

The  Applicable  Statute  of  Limitations  Is  Section  338,  Subdivision 
1,  California  Code  of  Civil  Procedure;  the  Period  Is  Three 
Years;  and  the  Statute  Begins  to  Run  as  to  Any  Item  of 
Damage  From  the  Overt  Act  Producing  It. 

A.     THE  STATE  STATUTE  OF  LIMITATIONS  APPLIES. 

The  state  statute  of  limitations  applies  to  treble  damage  suits 
by  private  parties  under  the  federal  antitrust  laws. 

Chattanooga  Foundry  and  Pipe  Works  v.  City  of  Atlanta, 

203  U.S.  390; 
Foster  &  Kleiser  Co.  v.  Special  Site  Sign   Co.,  85  F.2d 
742  (9  Cir.),  cer.  den.  299  U.S.  613, 

and  numerous  other  cases  cited  below. 

An  Action  to  Recover  Treble  Damages  Under  the  Antitrust  Laws 
Is  an  Action  at  Law,  Not  a  Suit  in  Equity 

Appellant  urges  on  this  Court  a  contention  never  made  in 
the  District  Court.  It  argues  that  this  is  a  suit  in  equity,  and 
since,  under  Holmberg  v.  Armbrecht,  327  U.S.  392,  no  statute 
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of  limitations  applies  to  suits  in  equity  in  federal  courts,  appel- 
lant argues  that  no  statute  of  limitations  applies  to  this  case. 

But  a  treble  damage  suit  under  the  antitrust  laws  is  not  a 
suit  in  equity.  It  is  an  action  at  law,  and  a  tort  action.  This  is 
not  only  the  necessary  implication  of  all  antitrust  cases  involving 
the  statute  of  limitations  wherein  it  has  been  universally  held 
that  the  state  statutes  govern,  but  it  has  been  held  expressly. 
In  Fleitmann  v.  Wehbach  Co.,  240  U.S.  27,  involving  a  bill  by 
a  stockholder  of  a  corporation  against  defendants  to  compel 
payment  of  treble  damages  under  the  Sherman  Act,  the  court 
held  that  the  action  was  not  in  equity  but  at  law.  The  court, 
through  Mr.  Justice  Holmes,  said  (pp.  28,  29)  : 

"Of  course  the  claim  set  up  is  that  of  the  corporation 
alone,  and  if  the  corporation  were  proceeding  directly 
under  the  statute  no  one  can  doubt  that  its  only  remedy 
would  be  at  law.  *  *  * 

'•*  *  *  -yve  agree  with  the  courts  below  that  when  a 
penalty  of  triple  damages  is  sought  to  be  inflicted,  the 
statute  should  not  be  read  as  attempting  to  authorize 
liability  to  be  enforced  otherwise  than  through  the  verdict 
of  a  jury  in  a  court  of  common  law.  On  the  contrary  it 
plainly  provides  the  latter  remedy  and  it  provides  no 
other." 

To  the  same  effect,  Meeker  v.  Lehigh  Valley  Railroad  Co., 
162  Fed.  354:— "This  is  an  action  at  law,  *  *  *"  (p.  357).  And 
so  also  in  Hartjord-Empire  Co.  v.  Glenshaw  Glass  Co.,  3  F.R.D. 
50,  where  it  is  said:  "It  has  been  held  by  the  United  States 
Supreme  Court  that  an  action  for  damages  for  violation  of  the 
antitrust  laws  is  an  action  at  law  triable  by  a  jury  as  of  right." 

In  Connecticut  hn porting  Co.  v.  Frankfort  Distilleries,  101 
F.2d  79,  87  (2  Cir.),  the  court  said:  "This  is  not  a  suit  in 
equity  *  *  *,"  and  several  courts  have  had  occasion  to  state  the 
obvious,  that  the  action  \s  in  tort.  Clark  Oil  Co.  v.  Phillips 
Petroleum  Co..  148  F.2d  580,  583  (8  Cir.);  Northii'estern  Oil 
Co.  V.  Socony-Vacuum  Oil  Co..  138  F.2d  967,  970  (7  Cir.) 

Holmberg  v.  Arnibrecht,  supra,  itself  recognizes  that  the  action 
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is  at  law.  At  page  37  of  its  brief,  plaintiff  quotes  from  that 

case  as  follows: 

"Apart  from  penal  enactments,  Congress  has  usually  left 
the  limitation  of  time  for  commencing  actions  under  na- 
tional legislation  to  judicial  implications.  As  to  actions  at 
law,  the  silence  of  Congress  has  been  interpreted  to  mean 
that  it  is  federal  policy  to  adopt  the  local  law  of  limita- 
tions (citing  cases).'' 

Significantly,  in  quoting  this  passage,  plaintiff  omits  the  cita- 
tions substituting  the  phrase  "citing  cases",  but  one  of  the 
citations  so  omitted  by  plaintiff  is  Chattanooga  foundry  etc.  v. 
Atlanta,  203  U.S.  390,  a  treble  damage  suit  under  the  Sherman 
Act,  in  which  the  court  held  that  the  state  statute  of  limitations 
applied. 

The  apparent  basis  of  plaintiff's  contention  that  this  is  a  suit 
in  equity  is  (Brief,  pp.  22,  39)  that  somehow  fraud  is  involved. 
Even  were  fraud  involved,  tliat  would  not  make  a  case  a  suit  in 
equity;  e.g.,  an  action  for  damages  for  fraud  is  an  action  at  law. 
Moreover,  an  action  for  damages  under  the  Sherman  Act  is  not 
an  action  for  fraud  at  all,  and  where  "fraudulent  concealment"  is 
urged  as  tolling  the  running  of  the  statute  of  limitations,  fraud 
is  not  the  gravamen  of  the  action  and  is  no  part  of  the  cause 
of  action.  Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co.,  supra; 
State  of  Oklahoma  v.  American  Book  Company,  144  F.2d  585 
(10  Cir.). 

The  plaintiff  seems  to  suggest  that  the  Holmberg  case  was  a 
suit  in  equity  because  fraudulent  concealment  was  involved.  Such 
is  not  the  fact.  That  was  a  suit  by  creditors  of  an  insolvent 
Land  Bank  under  Section  16  of  the  Federal  Farm  Loan  Act  to 
enforce  stockholders'  liability  for  the  bank's  debts.  Such  a  pro- 
ceeding is  a  suit  in  equity  because,  as  said  in  Russell  v.  Todd, 
309  U.S.  280  at  285: 

"As  the  liability  of  the  stockholders  as  prescribed  by 
this  section  is  to  pay  'equally  and  ratably,'  the  sole  remedy 
is  by  plenary  representative  suit  brought  in  equity  in  behalf 
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of  all  creditors  of  the  bank,  in  which  the  existence  and 
extent  of  insolvency,  and  the  ratable  shares  of  the  contri- 
bution by  shareholders  can  be  ascertained  and  an  equitable 
distribution  made  of  the  fund  recovered."^" 

The  Farm  Loan  Act,  unlike  the  National  Bank  Act,  confers 
no  power  on  the  receiver  to  levy  an  assessment  or  to  sue  to 
enforce  statutory  liability  {Wheeler  v.  Greene,  280  U.S.  49), 
and  therefore  the  only  mode  of  enforcement  of  the  liability  is 
a  creditor's  bill  in  equity.  Christopher  v.  Brusselbcick,  302  U.S. 
500  at  502.^1 

Plaintiff's  Contention  Is  Inconsistent  with  Its  Position  Below 

Plaintiff's  present  contention  was  never  even  suggested  in  the 
court  below.  Plaintiff  admitted  below  that  the  state  statute  of 
limitations  applied.  Thus  at  the  pre-trial  conference  of  Decem- 
ber 2,  1946,  plaintiff's  counsel  said: 

"We  are  suing  under  Section  15,  the  treble  damage  sec- 
tion *  *  *.  There  is  no  question  but  what  on  the  bare 
statement  of  all  the  facts,  the  statute  would  have  run 
unless  we  did  allege  and  prove  some  excusatory  facts. 
[R.  300,  301} 


10.  The  passage  quoted  continued  thus: 

"But  this  amount  cannot  be  determined  and  its  distribution  effected 
with  resort  to  the  procedures  traditionally  employed  by  equity  upon  a  bill 
for  an  accounting  and  for  the  distribution  of  a  fund  brought  into  its 
custody.  No  stockholder  is  liable  for  more  tlian  his  proportion  of  the 
debts  not  exceeding  the  par  value  of  his  stock.  His  proportion  can  be 
ascertained  only  upon  an  accounting  of  the  debts  and  of  the  stock  and  a 
pro  rata  distribution  of  the  liability  among  the  shareholders  and  of  the 
proceeds  of  recovery  among  the  creditors.  Such  a  suit  during  its  progress 
and  at  its  conclusion  by  a  final  decree  of  distribution  requires  the  exercise 
of  powers  which  are  peculiarly  those  of  a  court  of  equity  to  bring  before 
it  in  a  single  suit  all  the  necessary  parties  to  ascertain  their  rights  and 
liabilities,  and  to  adjust  and  settle  them  by  its  decrees." 

1 1 .  The  only  other  case  cited  by  plaintiff  to  support  its  contention 
that  this  is  a  suit  in  equity  is  Benedict  v.  City  oj  New  York,  250  U.S.  321, 
which  was,  however,  a  suit  on  an  express  trust. 
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"'*  *  *  what  we  believe,  your  Honor,  is  this,  that  the 
matter  stands,  and  it  is  our  position  that  unless  we  can 
make  good  our  excusatory  allegations,  of  course,  the  statute 
will  have  run  *  *  *."  (R.  302) 

Again,  at  the  pre-trial  conference  of  January  16,  1947,  the 
following  colloquy  occurred  between  court  and  counsel  for 
plaintiff  (R.  266,  267): 

"The  Court:  There  is  another  question  also  that  I  think 
would  have  to  be  decided,  and  that  is,  who  would  go 
forward  to  present  the  evidence  first  on  this  issue?  *  *  * 
There  must  be  a  preponderance  of  evidence,  according  to 
all  rules,  to  be  borne  by  him  who  has  the  burden  of  proof. 
I  will  be  glad  to  decide  that  unless  you  gentlemen  can 
agree  between  yourselves  as  to  that. 

"Mr.  Carr:  /  think  we  should,  because  we  are  advancing 
facts  which  we  claim  tolled  the  statute  of  limitations,  and 
I  think  that  burden  does  rest  with  us."  (R.  266,  267) 

Plaintiff's  counsel  also  said  at  the  same  time  (R.  306) : 

"Our  only  defense  to  the  statute  of  limitations  is  the 
excusatory  allegations  which  we  have  in  our  complaint  and 
coming  under  those  California  cases  of  fraud  and  conceal- 
ment." 

Furthermore,  as  we  have  already  noted,  it  was  the  plaintiff 
which  suggested  to  the  District  Court  that  it  order  a  separate 
trial  on  the  statute  of  limitations  (p.  5,  supra),  and  it  was  the 
plaintiff  which  demanded  a  jury  trial  (p.  6,  supra),  and  a  jury 
trial  was  granted  because,  the  action  being  at  law,  plaintiff  was 
thought  to  be  entitled  to  a  jury  as  of  right. ^- 

B.     THE  APPLICABLE  STATUTE  IS  C.C.P.  SECTION  338.  SUBDIVISION  1.  AND 
THE  PERIOD  IS  THREE  YEARS. 

The  action  is  one  upon  a  liability  created  by  statute  other 
than  for  a  penalty  or  forfeiture. 


12.     As  said  by  the  trial  court: 

"You  have  requested  a  jury  trial  in  this  case,  which  is  your  right,  as  to 
this  special  issue,  and  you  have  it."  (R.  448) 

"The  Court:  But,  Mr.  Carr,  you  demanded  a  jury,  if  I  remember 
rightly,  to  hear  this  factual  question  as  to  whether  the  cause  of  action  .was 
barred  by  the  statute  of  limitations."  (R.  812) 
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Foster  &  Kleiser  Co.   v.  Special  Site  Sign  Co.,  85   F.2d 

742   (9  Cir.)  ; 
Momand  v.  Universal  Film  Exchange,  43  F.Supp.  996; 
Hansen  Packing  Co.  v.  Swift  and  Co.,  27  F.Supp.  364. 

Consequently,  as  this  Court  held  in  the  Foster  &  Kleiser  case, 
the  applicable  statute  in  California  is  Section  338,  Subd.  (l)  of 
the  California  Code  of  Civil  Procedure: — "Within  three  years: 
1.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture." 

C.  THE  STATUTE  BEGINS  TO  RUN  SEPARATELY  AGAINST  EACH  ITEM  OF 
DAMAGE  AND  NOT  LATER  THAN  THE  DAMAGE  ITSELF  OR  FROM  THE 
OVERT  ACT  PRODUCING  THAT  DAMAGE.  THE  THEORY  OF  CONTINU- 
ING CONSPIRACY  HAS  NO  APPLICATION  TO  A  PRIVATE  SUIT  FOR 
DAMAGES. 

Plaintiff  argues  that  its  action  is  one  for  conspiracy  and  that 
die  statute  of  limitations  does  not  begin  to  run  as  long  as  the 
alleged  conspiracy  continues  or  some  overt  act  occurs,  even 
though  that  act  has  no  relation  to  the  plaintiff  or  caused  no 
damage  to  it.  In  this  the  plaintiff  errs  and  is  confused  in  trying 
to  import  into  a  private  damage  suit  the  rule  applicable  to 
criminal  prosecutions  for  violations  of  the  antitrust  laws. 

In  a  criminal  case,  so  long  as  there  is  a  conspiracy  within  the 
period  of  limitations,  there  is  a  punishable  crime.  But  a  treble 
damage  suit  by  a  private  party  is  not  brought  to  vindicate  the 
law.  The  gravamen  of  such  an  action  is  not  the  conspiracy — 
the  wrong  to  the  public — but  the  damage  suffered  by  the  plaintiff. 
Therefore  there  must  be  overt  acts,  for  without  overt  acts  there 
can  be  no  damage,  and,  although  the  overt  acts  may  acquire 
the  taint  of  illegality  because  of  the  conspiracy,  the  private 
plaintiff's  right  to  recover  is  based  on  the  acts  done  to  his 
damage.  c 

Plaintiff's  principal  reliance  in  its  continuing  conspiracy  theory 
is  the  case  of  United  States  v.  Kissel,  218  U.S.  601.  But  that  was 
a  criminal  case,  and  all  the  other  cases  cited  by  plaintiff  in  its 
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brief  on  the  subject  are  likewise  criminal  cases.  This  Court  in 
the  Foster  &  Kleiser  case,  supra,  expressly  held  the  Kissel  case 
inapplicable  to  a  treble  damage  suit.  The  United  States  Supreme 
Court  denied  certiorari  (299  U.S.  613),  and  the  Foster  &  Kleiser 
decision  has  been  repeatedly  approved  by  every  court  which 
subsequently  has  had  to  apply  the  statute  of  limitations  to 
private  suits  under  the  Sherman  Act. 

In  the  Foster  &  Kleiser  case,  this  Court  held  (pp.  750,  751) 
that  "The  fact  that  there  may  be  a  criminal  conspiracy  does  not 
give  plaintiflf  an  action  for  damages";  the  right  of  action,  unlike 
in  a  suit  by  the  government,  criminal  or  civil,  lies  not  in  the 
conspiracy  but  in  injury  to  the  particular  plaintiff  resulting  from 
particular  overt  acts.  This  Court  further  said  (p.  750): 

"In  a  civil  action  for  damages  sustained  because  of  a 
conspiracy  in  restraint  of  trade,  the  right  of  recovery  is  not 
based  upon  the  conspiracy,  but  upon  the  injuries  resulting 
therefrom.  *  *  *  The  gist  of  the  action  under  this  section 
is  for  injuries  inflicted  pursuant  to  the  conspiracy  for  which 
the  wrongdoer  is  liable.  Morris  &  Co.  v.  Nat'l  Ass'n  of 
Stationers  (CCA.)  40  F.(2d)  620.  The  cause  of  action 
arises  when  the  damage  is  sustained  and  the  statute  of  limi- 
tations begins  to  run  at  that  time.  Bluefields  S.  S.  Co.  v. 
United  Fruit  Co.  (CCA.)  243  F.l,  20.  *  *  * 

"Under  this  decision,  in  a  civil  action  for  damages  under 
the  Sherman  Anti-Trust  Act,  a  plaintiff  may  recover  only 
such  damages  as  have  been  sustained  within  the  applicable 
period  of  limitations  immediately  preceding  the  filing  of 
the  action." 

The  statute  runs  from  the  date  the  damage  was  incurred 
(Bluefields  S.  S.  Co.  v.  United  Fruit  Co.,  243  Fed.  1 ) ;  indeed, 
the  statute  runs  as  to  each  item  of  damage  from  the  date  of 
the  last  overt  act  causing  that  damage  to  the  plamtiff;  if  there 
are  more  than  one  overt  act  causing  damage,  the  statute  runs 
on  each  separately.  See  thorough  discussion  in  Momand  v.  Uni- 
versal Film  Exchange,  Inc.,  43  F.  Supp.  996  at  1006,  et  seq.; 
also  Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  72  F.2d  885  at  888 


57 

(first  col.)  and  890  (4  Cir.)  ;  Momaud  v.  Paramount  Futures 
Dist.  Co.,  36  F.  Supp.  568;  and  S trout  v.  United  Shoe  Ma- 
chinery Co.,  208  Fed.  GAG,  at  650  (cited  in  the  Foster  &  Kleiser 
case). 

In  Man  J  and  v.  Universal  Film  Exchange,  Inc.,  43  F.  Supp. 
996,  Judge  Charles  Wyzanski  carefully  stated  the  law  on  the 
subject  in  a  decision  rendered  by  him  after  special  trial  on  the 
statute  of  limitations.   He  said  (at  p.  1006)  : 

"Under  the  law  of  the  United  States  private  causes  of 
action  for  damage  suffered  from  violations  of  the  anti- 
trust law  may  accrue  at  different  times,  depending  upon 
the  type  of  violation.  *  *  *  In  the  single  violation  type 
of  case,  the  moment  the  plaintiff's  interest  is  invaded  he 
is  entitled  to  sue  for  damages  not  only  on  account  of 
the  injuries  he  suffered  at  once  but  also  on  account  of 
those  he  will  suffer  in  the  future  from  the  defendant's 
wrong,  including  what  he  has  suffered  during,  and  will 
suffer  after,  the  trial.  *  *  * 

"*  *  *  Each  time  the  plaintiff's  interest  is  invaded  by 
an  act  of  the  defendants,  he  has  a  new  cause  of  action. 
For  that  particular  invasion  he  is  at  once  entitled  to  re- 
cover as  damages,  not  only  for  the  injuries  he  suffers  at 
once,  but  also  for  those  he  will  suffer  in  the  future  from 
that  particular  invasion,  including  what  he  has  suffered 
during  and  will  suffer  after  the  trial.  *  *  * 

"When  those  new  invasions  occur,  new  causes  of  action 
will  accrue  and  a  new  period  of  limitation  applicabh  to 
the  damage  from  those  invasions  will  begin.  *  *  * 

"It  is  not  difficult  to  apply  the  foregoing  principles  to 
this  case.  As  I  have  said,  the  plaintiff  here  alleges  first, 
that  the  conspiracy  continued  up  to  the  date,  of  the  writ, 
and  second,  that  the  plaintiff's  interests  have  been  invaded 
at  different  times.  The  first  allegation  is  not  controlling. 
Even  though  'a  conspiracy  *  *  *  is  in  effect  renewed  dur- 
ing each  day  of  its  tontinuance'  (United  States  v.  Borden 
Co.,  308  U.S.  188,  202,  60  S.  Ct.  182,  190,  84  L.  Ed.  181), 
no  private  civil  cause  of  action  accrues  from  the  mere  con- 
spiracy itself  because  standing  alone  a  conspiracy  does  not 
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invade  any  private  rights.  Nalle  v.  Oyster,  230  U.S.  165, 
182,  183,  33  S.  Ct.  1043,  57  L.  Ed.  1439;  Foster  &  Kleiser 
Co.  V.  Special  Site  Sign  Co.,  9  Cir.,  85  F.  2d  742,  751. 
Thus,  in  private  suits  the  existence  of  the  conspiracy  as 
such  is  not  the  critical  question  in  computing  the  period 
of  limitation.  Northern  Kentucky  Telephone  Co.  v.  South- 
ern Bell  Telephone  &  Telegraph  Co.,  6  Cir.,  73  F.  2d  333. 
See,  also,  the  cases  collated  in  Note  97  A.L.R.  137.  The 
critical  question  is  on  what  date  or  dates  the  defendants 
invaded  the  plaintiff's  interest.  Cf.  American  Law  Institute, 
Restatement  of  Torts,  vol.  IV,  §  899,  pp.  523-529.  In  the 
case  from  the  Sixth  Circuit  just  cited,  it  is  said  that  the 
question  is  on  what  date  the  defendant  last  acted,  which  is 
perhaps  another  way  of  stating  the  same  rule." 

In  Beegle  v.  Thomson,  138  F.2d  875,  881  (7  Cir.)  (per 
Lindley,  J.),  the  court  said: 

"Section  15,  allowing  private  parties  treble  damages  for  in- 
jury accruing  to  their  business  from  violation  of  the  Anti- 
Trust  Act,  embraces,  as  one  of  the  essentials  to  such  ac- 
tion, injury  to  plaintiff's  business.  The  complaint  must 
affirmatively  show  this  injury.  It  is  not  enough  to  allege 
something  forbidden  and  claim  damages  resulting  there- 
from. Allegation  of  the  specific  injury  suffered  by  plaintiff 
differing  from  that  sustained  by  it  as  a  member  of  the 
community  is  essential.  *  *  *  The  mere  existence  of  a 
violation  is  not  sufficient  ipso  facto  to  support  the  action, 
for  no  party  may  properly  seek  to  secure  something  from 
another  without  allegation  and  proof  of  facts  demonstrat- 
ing pecuniary  loss  springing  from  or  consequent  upon  the 
unlawful  act." 

In  Glenn  Coal  Co.  v.  Dickinson  Fuel  Co.,  72  F.2d  885  (4 
Cir.),  the  court  considered  the  problem  pertinently  thus  (p. 
888): 

"In  this  case  we  must,  therefore,  carefully  analyze  the 
declaration  to  ascertain  what  act  or  acts  of  the  defendants 
are  alleged  which  amount  to  a  violation  of  the  law  with 
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consequent  damage  to  the  plaintiff.  It  is  alleged  in  the 
declaration  with  much  emphasis  and  repetition  that  the 
defendants  unlawfully  combined  and  conspired  to  violate 
the  law,  and  to  restrain  and  monopolize  the  trade  and  also 
that  their  acts  were  unlawful,  fraudulent,  deceptive  and 
accompanied  by  the  intent  to  violate  the  law.  These  are, 
however,  only  general  allegations  and  in  themselves  no 
more  than  conclusions  of  the  pleader  in  the  absence  of 
averment  of  specific  acts  of  the  defendants  from  which  it 
can  be  determined  as  a  matter  of  law  whether  the  Act 
has  in  fact  been  violated  with  resultant  damage  to  the 
plaintiff.  Here  we  find  that  only  two  specific  acts  are  set 
out  consisting  of  (l)  defendants'  activities  with  respect  to 
the  allegedly  deceitfully  procured  exclusive  sales  agency 
taken  by  the  Dickinson  Fuel  Company  from  the  plaintiff 
*  *  *.  As  to  the  former,  it  appears  its  duration  was  limited 
to  the  period  *  *  *  [which]  terminated  more  than  8  years 
prior  to  the  commencement  of  the  suit.  *  *  *  This  allega- 
tion may,  therefore,  be  dismissed  from  further  considera- 
tion." 

See,  also,  Sidney  Morris  &  Co.  v.  National  Association  of 
Stationers,  40  F.2d  620  (7  Cir.);  Alexander  Milburn  Co.  v. 
Union  Carbide  &  Carbon  Corp.,  15  F.2d  678,  680  (4  Cir.); 
Aiidwest  Theatres  Co.  v.  Cooperative  Theatres,  43  F.  Supp.  216, 
220;  Leonard  v.  Socony  Vacuum  Oil  Co.,  42  F.  Supp.  369,  370; 
Tu'in  Ports  Oil  Co.  v.  Pure  Oil  Co.,  119  F.2d  747  (8  Cir.), 
cer.  den.  314  U.S.  6A4;  Twin  Ports  Oil  Co.  v.  Pure  Oil  Co., 
46  F.  Supp.  149,  152. 

D.     PLAINTIFF'S  CAUSES  OF  ACTION  ACCRUED  NO  LATER  THAN  JANUARY 
1929. 

As  we  have  seen  (pp.  2-4,  supra),  the  plaintiff's  causes 
of  action  are  predicated  oh  damage  allegedly  suffered  from  two 
events,  and  two  only,  (a)  the  post  office  fraud  order  in  1924 
and  1925,  and  (b)  the  price  cuts  of  1928.  Since  damage  was 
at  once  suffered,  the  statute  then  began  to  run.    Moreover,  the 
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damage  was  then  complete,  because  plaintiff  was  completely 
out  of  business  by  January  1929  (see  p.  3,  supra)  .^^ 

In  an  attempt  to  escape  the  only  overt  acts  in  the  case,  plain- 
tiff's brief  asserts  (p.  7)  that  its  cause  of  action  "is  based  upon 
a  conspiracy  formed  by  the  defendants  in  the  fall  of  1929." 
Not  only  is  that  legally  impossible  (see  pp.  55  to  59,  supra), 
but  an  inspection  of  the  complaint  does  not  support  the  asser- 
tion. The  first  seventy-one  paragraphs  (R.  2-39)  make  general 
allegations  about  conspiracy  without  any  relation  to  the  plain- 
tiff and  state  no  cause  of  action  in  any  private  party.  The  cause 
of  action,  if  any,  must  be  found  in  what  follows  under  the 
topic  heading  "As  to  Plaintiff"  (R.  40). 

Indeed,  if  plaintiff's  contention  that  its  cause  of  action  "is 
based  upon  a  conspiracy  formed  by  defendants  in  the  fall  of 
1929"  were  correct,  it  would  have  no  cause  of  action  at  all  be- 
cause no  overt  acts  were  committed  to  its  damage  after  January 
1929.  And  by  the  time  the  alleged  conspiracy  in  the  fall  of 
1929  was  formed  the  plaintiff  no  longer  had  any  business  to  be 
damaged.  In  other  words,  nothing  was  done  to  plaintiff's  dam- 
age under  the  alleged  conspiracy,  and  the  prior  acts  which 
allegedly  caused  its  damage  were  not  done  under  any  conspiracy 
of  which  the  plaintiff  complains  and  therefore  could  not  be  ac- 
tionable. 

As  a  matter  of  fact,  it  is  not  true  that  the  conspiracy  on  which 
the  plaintiff  has  sued  is  alleged  to  have  been  formed  in  the 
fall  of  1929.  While  the  complaint  does  allege  that  the  defend- 
ants entered  into  an  agreement  in  the  fall  of  1929,  it  also 
alleges,  in  paragraph  GG  (R.  36)  that 


13-  Even  had  some  damage  continued  to  flow — contrary  to  the  fact — 
the  running  of  the  statute  would  not  have  been  deferred,  for  as  said  in 
Northern  Kentucky  Telepbotie  Co.  r.  Southern  Bell  Telephone  &  Tele- 
graph Co.,  73  F.2d  333  (6  Cir.)  : 

"If  this  were  not  true,  then  it  would  result  that,  in  every  case  where 
damages  resulting  from  a  wrongful  act  are  in  their  nature  con- 
tinuing, there  would  be  no  limitation  upon  the  right  of  action,  and 
the  beneficent  purpose  of  the  statute  to  put  a  period  to  the  right  to 
sue  would  be  defeated."  (p.  335) 
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"said  1929  agreement  constituted  a  reduction  to  writing  of 
the  previous  verbal  and  written  agreements,,  understand- 
ings, combinations  and  conspiracies  of  defendants  and, 
from  time  to  time,  made  and  entered  into  by  said  defend- 
ants during  the  years  previous  to  the  making  and  entering 
into  of  said  agreement  of  1929." 

Little  Placer 

Plaintiff's  brief  refers  to  the  allegations  (R.  48-53)  relative 
to  the  Little  Placer  claim  as  constituting  the  "last  overt  act." 
The  gist  of  these  allegations  is  that  in  1925  certain  sodium 
borate  deposits  were  discovered  in  Kern  County;  that  some  of 
the  defendants  acquired  patents  from  the  government  on  all 
but  a  10-acre  plat  known  as  the  Little  Placer;  that  the  plain- 
tiff since  1928  has  sought  to  obtain  a  lease  on  the  Little  Placer 
from  the  United  States  Government  under  the  Sodium  Leasing 
Act;  that  some  of  the  defendants  opposed  the  application  and 
sought  to  obtain  a  patent  from  the  government  under  the  Min- 
eral Laws;  that  the  Department  of  the  Interior  has  declined 
to  give  the  plaintiff  a  prospecting  permit  or  a  lease  and  has 
declined  to  give  the  defendants  a  patent,  and  that  the  Little 
Placer  still  belongs  to  the  United  States  Government,  the  latter 
having  refused  either  to  lease  or  patent  it  to  anyone. 

Three  things  are  at  once  obvious: 

I.  If  Any  Claim  to  Damages  Re  the  Little 
Placer  Existed,  It  Would  Be  Barred  by 
the  Statute  of  Limitations. 

The  complaint  alleges  that  plaintiff's  application  to  the  De- 
partment of  the  Interior  for  a  prospecting  permit  was  denied 
on  February  9,  1929  (R-  50),  and  that  its  application  for  a 
lease  was  denied  finally  on  May  3,  1933  (R.  50).  What  hap- 
pened thereafter  were  merely  unsuccessful  attempts  of  plaintiff 
to  induce  the  Department  to  reopen  and  reconsider  and  of 
defendant  United  States  Borax  Company  to  obtain  a  patent. 
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2.  But  No  Cause  of  Action  With  Respect  to 
the  Little  Placer  Is  Alleged,  Because  No 
Damage  Is  Claimed  Therefrom. 

The  damage  claimed  in  the  complaint  is  the  sum  of  $1,168,564 
(para.  81,  R.  53),  and  this  is  the  exact  sum  which  plaintiff 
alleges  that  it  had  invested  in  developing  its  brine  borax  plant 
at  Searles  Lake  in  San  Bernardino  County  (para.  73,  R.  45). 
The  Little  Placer  in  Kern  County  is  a  mining  deposit  of  ore 
and  not  part  of  the  Searles  Lake  works,  and  there  is  thus  no 
allegation  of  damages  with  respect  to  the  Little  Placer.  This 
fact,  apparent  on  the  face  of  the  complaint,  was  also  frankly 
conceded  by  plaintiff's  counsel,  as  we  have  seen  at  p.  4,  supra. 

The  Little  Placer  allegations  were  inserted  in  the  complaint 
solely  under  the  erroneous  theory  that  so  long  as  the  continuance 
of  a  "conspiracy"  can  be  evidenced  by  some  overt  act,  even 
though  it  causes  no  damage,  the  statute  does  not  begin  to  run 
against  damages  resulting  from  earlier  overt  acts. 

3.  No  Cause  of  Action  Relative  to  the  Little  Placer 
Is  Alleged,  Even  Had  Damages  Been  Suffered. 

Even  if  plaintiff  had  suffered  damage  from  failure  to  receive 
a  lease  on  the  Little  Placer,  it  would  be  a  case  of  damnum 
absque  injuria. 

The  decision  whether  the  property  was  subject  to  patent  under 
the  mining  laws  or  to  the  leasing  acts,  and,  if  the  latter,  whether 
to  grant  a  prospecting  permit  or  a  lease,  or  to  refuse  to  grant 
either,  was  vested  by  law  in  the  Department  of  the  Interior 
(30  U.S.C.A.  Sec.  181,  182,  261,  262;  Oregon  Basin  Oil  &  Gas 
Co.  V.  Work,  Sec.  of  Interior,  273  U.S.  660,  affirming  6  F.2d 
676;  United  States  v.  Wilbur,  283  U.S.  4l4).  The  proximate 
cause  of  the  plaintiff's  failure  to  obtain  a  lease  was  the  determina- 
tion of  the  United  States  Government,  acting  through  that  De- 
partment. If  the  latter  acted  improperly,  the  plaintiff  may  have 
had  a  right  to  go  to  the  courts  in  a  direct  attack,  but  it  may 
not  collaterally   attack   the  determination   of   the   Land   Office, 
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nor  could  the  District  Court  in  this  case  substitute  its  judgment 
for  that  of  the  Secretary  of  the  Interior  and  say  that  the  plaintiff 
was  entitled  to  a  lease. 

The  principle  in  the  field  of  malicious  prosecution  is  wholly 
analogous  (l6  Cal.  Jur.  734),  that  an  action  may  not  be  main- 
tained unless  it  appear  that  the  alleged  malicious  prosecution 
has  been  terminated  in  favor  of  the  party  injured  by  it.  This 
rule  "is  founded  upon  the  necessity  that  proceedings  in  a  court 
properly  vested  with  jurisdiction  of  the  parties  and  the  subject 
matter  shall  be  free  from  collateral  attack." 

A  complaint  states  no  cause  of  action  for  damages  under  the 
Sherman  Act  where  the  damages  result  from  acts  of  govern- 
mental officials  although  "instigated  and  induced  by  the  defen- 
dant". American  Banana  Company  v.  United  Fruit  Company, 
166  Fed.  261,  affirmed  American  Banana  Co.  v.  United  Fruit 
Co.,  213  U.S.  347  (per  Mr.  Justice  Holmes),  where  it  is  said 
(at  p.  358): 

"The  fundamental   reason  why  persuading  a   sovereign 
power  to  do  this  or  that  cannot  be  a  tort  is  that  it  is  a 
contradiction  in  terms  to  say  that  within  its  jurisdiction  it 
is  unlawful  to  persuade  a  sovereign  power  to  bring  about 
a  result  that  it  declares  by  its  conduct  to  be  desirable  and 
proper.  *  *  *  it  makes  the  persuasion  lawful  by  its  own 
act."" 
In  Keogh   v.   Chicago  and  Northivestern  Railroad  Co.,    260 
U.S.   156,  the  plaintiff  sued  under  the  Sherman  Act  for  treble 
damages  because  defendant  railroads  had,  in  conspiracy,  fixed 
rates;  he  was  denied  damages  because  the  rates  had  been  ap- 
proved by  the  Interstate  Commerce  Commission.  The  court  (per 
Mr.  Justice  Brandeis)    agreed   that,   if  the  railroads  had   fixed 
the   rates  by  agreement  and  conspiracy,   they  were  subject   to 
criminal  prosecution  or   to  an   equity   suit   by  the  government 


14.  Even  though  the  activity  of  private  parties  would  otherwise  be 
illegal  as  in  violation  of  the  antitrust  laws,  they  may  not  be  held  liable  for 
bringing  matters  before  tlie  governmental  official  or  body,  state  or  federal, 
having  jurisdiction  or  for  action  taken  by  those  governmental  authorities 
within  the  scope  of  their  legal  powers.  W^^ash/iig/on  Brewers  Institute  v. 
United  States,  137  F.  2d  964  (9  Cir.). 
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under  the  Sherman  Act,  even  though  the  rates  had  been  ap- 
proved by  the  Commission,  but  a  private  plaintiff  could  recover 
no  damages  because  the  approval  of  the  rates  by  the  Commis- 
sion conclusively  established  that  he  had  paid  rates  no  higher 
than  he  had  a  legal  right  to  pay.  As  the  court  said: 

"Section  7  of  the  Anti-Trust  Act  gives  a  right  of  action 
to  one  vi^ho  has  been  'injured  in  his  business  or  property.' 
Injury  implies  violaiion  of  a  legal  right." 

And  see  Maltz  v.  Sax,  et  al.,  134  F.2d  2  (7  Cir.),  cer.  den.  319 
U.S.  772,  where  a  plaintiff  v/as  held  to  have  no  cause  of  action 
for  damages  from  a  conspiracy  under  the  antitrust  lav/s  which 
injured  him  in  his  business  of  the  manufacture  and  sale  of  punch- 
boards,  because  punchboards  are  a  gambling  device  and  there- 
fore against  public  policy,  and  therefore  he  had  been  damaged 
in  no  legal  right. 

In  the  present  case,  denial  by  the  Department  of  the  Interior 
of  plaintiff's  application  for  a  lease  was  conclusive  that  the 
plaintiff  had  no  legal  right  to  a  lease.  It  would  be  rank  conjec- 
ture to  speculate  that  had  the  defendants  not  attempted  to  obtain 
a  patent  on  the  Little  Placer,  the  plaintiff  would  have  been 
successful  in  obtaining  a  lease.  And  the  Department  has  itself 
stated  just  that.  There  are  in  evidence  here  (R.  819)  certified 
copies  of  (l)  a  decision  of  the  Department  of  the  Interior  dated 
January  22,  1947,^''  denying  the  plaintiff's  renewed  application 
for  a  lease,  (2)  order  of  the  Department  dated  February  24, 
1947,  denying  the  plaintiff's  motion  for  a  rehearing.  The  first 
document  states  that  plaintiff's  application  for  a  prospecting 
permit  was  finally  rejected  November  23,  1928;  that  plaintiff 
did  not  appeal  from  that  rejection,  and  that  "the  Commissioner 
*  *  *  finally  rejected  the  application  for  a  lease  on  May  3,  1933, 
and  closed  the  case."  It  then  recites  the  proceedings  between 
the  United  States  Borax  Company  and  the  Land  Office,  to  which 
plaintiff  here   "was  not   a   party   and   did   not   participate".   It 


15.     The  transcript  erroneously  describes  this  as  July  22,  1927. 
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states  that  after  the  United  States  Borax  Company  relinquished 
all  claims  to  the  Little  Placer  in  1945  the  Burnham  company 
pressed  an  application  for  reinstatement  of  its  lease  application. 
After  noting  the  contention  of  the  Burnham  company 

"that  it  should  be  granted  a  lease  as  a  matter  of  equity 
because  a  foreign  borax  combine  was  working  against  it 
from  1928  on"  and  "that  the  combine  could  have  colored 
the  picture  as  to  the  Little  Placer  during  the  first  hearing" 

it  states  that  Burnham  did  not  and  could  not  contend  that  it 
was  entitled  to  a  lease  as  a  matter  of  law,  and  it  continues: 

"Appellant's  claim  therefore  comes  down  to  the  conten- 
tion that  it  should  be  granted  reinstatement  and  a  lease 
because  of  equitable  considerations.  On  this  score,  appel- 
lant avers  that  it  would  have  been  granted  a  lease  without 
competitive  bidding  in  1933  had  the  Department  not  ren- 
dered an  erroneous  decision.  This  is  pure  conjecture. 

"As  for  the  reference  to  the  borax  combine  and  the 
suggestion  that  it  prevented  appellant  from  successfully 
establishing  its  case  in  1933,  this  is  also  so  speculative  and 
conjectural  that  it  cannot  be  given  appreciable  weight." 


It  is  clear  that  the  Little  Placer  allegations  can  in  no  way 
serve  to  rescue  plaintiff's  case  from  the  statute  of  limitations. 

II. 

The  Running  of  the  Statute  of  Limitations  Was  Not  Tolled  by 
"Lack  of  Knowledge"  by  Plaintiff  of  Its  Cause  of  Action  or 
by  Any  "Fraudulent  Concealment." 

A.  "LACK  OF  KNOWLEDGE"^  DOES  NOT  TOLL  THE  STATUTE  OF  LIMITA- 
TIONS IN  A  TREBLE  DAMAGE  SUIT,  AT  LEAST  IN  THE  ABSENCE  OF 
"FRAUDULENT  CONCEALMENT." 

Fundamentally,  and  in  the  absence  of  some  exception,  statutes 
of  limitations  begin  to  run  from  the  moment  a  cause  of  action 
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arises,  whether  the  wronged  party  knew  that  he  had  a  cause  of 
action  or  not,  and  even  if  he  did  not  know  the  identity  of  the 
wrongdoer.  Rose  v.  Dunk-Harbison  Co.,  7  C.  A.  2d  502;  Lattin 
V.  Gillette,  95  Cal.  317;  Scafidi  v.  Western  Loan  &  Bldg.  Co., 
72  C.A.2d  550,  556  (hearing  by  S.  Ct.  denied);  Nejf  v.  New 

York  Life  Ins.  Co.  30  Cal.  2d  (30  A.  C.   l6l,   167,  citing 

Scafidi  case) . 

This  Court  announced  the  same  rule  in  a  treble  damage 
suit  under  the  antitrust  laws:  "Mere  ignorance  of  the  injury 
complained  of,  or  of  the  facts  constituting  such  injury,  will  not 
prevent  the  running  of  the  statute."  Foster  &  K/eiser  Co.  v. 
Special  Site  Sign  Co.,  85  F.2d  742  at  752  (9  Cir.). 

There  is  a  statutory  exception  in  the  case  of  actions  for 
"relief  on  the  ground  of  fraud";  there  the  statute  does  not 
begin  to  run  until  discovery  (California  C.C.P.,  Section  338, 
Subd.  4).  But  a  suit  under  the  Sherman  Act  is  not  such  an  ac- 
tion. In  Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co.,  supra, 
this  Court  rejected  the  contention  that  it  was.  It  held  that 
C.C.P.  Sec.  338,  subd.  4,  applies  only  when  fraud  is  the  grava- 
men of  the  action,  and  that  such  is  not  the  case  in  a  Sherman 
Act  suit.'*^ 

Again,  in  State  of  Oklahoma  v.  American  Book  Company, 
144  F.2d  585,  also  a  treble  damage  suit  under  the  Sherman 
Act,  in  which  the  action  was  held  barred  by  limitations,  the 
Circuit  Court  of  Appeals  for  the  Tenth  Circuit  cited  Foster  & 
Kleiser,  supra,  and  declared  that 

"The  running  of  the  statute  was  not  tolled  by  the  non- 
discovery  of  the  claim.    The  claim  was  not  one  for  fraud 


16.  It  is  worthy  of  note  that  in  1933  the  California  legislature  amended 
C.C.P.  Sec.  338,  subd.  4,  by  extending  the  rule  applicable  to  "an  action 
for  relief  on  the  ground  of  fraud  or  mistake"  to  actions  for  relief  on  the 
ground  of  conspiracy,  thus  providing  that  the  statute  should  not  run  until 
discovery  of  the  facts  constituting  the  conspiracy.  But  the  very  next  session 
of  the  legislature  in  1935  deleted  the  reference  to  conspiracy,  a  clear  ex- 
position that  conspiracy  is  not  fraud  within  the  meaning  of  the  statute. 
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within  the  meaning  of  [the  Oklahoma  statute  of  limita- 
tions identical  with  C.C.P.  Section  338,  subd.  4]." 

Plaintiff  also  relies  on  a  non-statutory  exception  that  the 
running  of  the  statute  may  be  tolled  in  some  cases  if  there  has 
been  "fraudulent  concealment"  by  the  wrongdoer.  In  Cuin- 
vi'mgs  V.  Board  of  Education,  190  Okl.  533,  125  Pac.  2d  989 
at  993,  the  court  held  that  the  doctrine  of  fraudulent  conceal- 
ment may  not  be  extended  to  an  action  for  damages  created 
by  statute  which,  though  remedial  as  to  the  plaintiff,  is  penal 
as  to  the  defendant.  This  case  was  cited  with  approval  by  tiie 
Tenth  Circuit  in  State  of  Oklahoma  v.  American  Book  Com- 
pany, supra,  where  fraudulent  concealment  was  alleged  in  an 
amended  complaint. 

If,  however,  the  doctrine  of  "fraudulent  concealment"  may 
be  applied  in  a  proper  case  to  a  damage  suit  under  the  anti- 
trust laws,  this  is  not  such  a  case.   We  contend: 

(1)  That  no  facts  constituting  fraudulent  concealment  were 
alleged  in  the  complaint;  and 

(2)  That  the  evidence  conclusively  demonstrated  that  there 
was  no  "fraudulent  concealment." 

B.  THE  COMPLAINT  DOES  NOT  ALLEGE  ANY  FACTS  CONSTITUTING 
FRAUDULENT  CONCEALMENT  BUT  ON  THE  CONTRARY  NEGATIVES 
ITS  EXISTENCE. 

Violation  of  the  anti-trust  law  is,  of  course,  not  itself  fraudu- 
lent concealment.  State  of  Oklahoma  v.  American  Book  Com- 
pany, supra;  Foster  &  Kleiser  v.  Special  Site  Sign  Co.,  supra. 

The  cases  on  "fraudulent  concealment"  all  emphasize  the 
existence  of  fiduciary  and  confidential  relationships   (e.g.,  Neff 

V.  Netv   York  Life  Ins.   Co.,   30  Cal.  2d  (30  A.  C.   l6l, 

169)),^^  and  it  is  a  rare  case  where  the  statute  has  been  held 


17.  Pashley  r.  Pacific  Elec/i/c  Ry.  Co.,  25  Cal.  2d  226,  emphasizes  (at 
233  and  235)  the  existence  of  a  confidential  and  fiduciary  relationship 
arising  from  the  fact  that  defendants'  agent  and  the  plaintiff  occupied  the 
relationship  of  physician  and  patient. 
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to  be  tolled  on  the  doctrine  of  fraudulent  concealment  in  the 
absence  of  such  a  relationship. 

In  the  present  case  there  was  no  fiduciary  relationship  between 
the  plaintiff  and  defendants.  Indeed,  if  reference  be  made  to 
the  evidence,  it  will  be  seen  that  for  years  plaintiff  had  dis- 
trusted defendants,  believed  them  to  be  dishonest,  was  engaged 
in  litigation  with  one  of  them  and  was  threatening  litigation 
against  all  of  them  (see,  e.g.,  pages  9-11,  22-23,  26-28,  33-35, 
37-43,  supra). 

Consequently,  "Mere  silence  on  the  part  of  the  [defendants] 
would  not  constitute,  under  well  settled  principles,  a  fraudulent 
concealment."  Kimball  v.  Pacific  Gas  &  Electric  Company.  220 
Cal.  203,  217;  Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co., 
supra. 

As  said  in  the  case  of  Daily  Telegraph  Company  v.  Long 
Beach  Press  Publishing  Co.,  133  Cal.  App.  140  (hearing  by 
Supreme  Court  denied),  where  an  appellant  whose  complaint 
had  been  dismissed  on  demurrer  sought  to  excuse  failure  to 
make  earlier  discovery  by  alleging  that  the  "defendant  kept 
secret  and  concealed  the  true  facts": 

"It  is  the  well-established  rule,  however,  that  in  the  absence 
of  an  allegation  of  afjirt?iative  acts  in  the  nature  of  artifice 
to  conceal  the  facts,  a  complaint  is  deficient  in  this  respect. 
The  rule  has  been  expressed  in  the  case  of  Phelps  v. 
Grady,  168  Cal.  73,  at  page  78  [41  Pac.  926,  928],  by 
quoting  from  Wood  v.  Carpenter,  101  U.  S.  135  [25  L. 
Ed.  807},  as  follows:  '*  *  *  Concealment  must  be  the 
result  of  positive  acts.  Concealment  by  mere  silence  is  not 
enough.  There  must  be  some  trick  or  contrivance  in- 
tended to  exclude  suspicion  and  prevent  inquiry.'  " 

Kimball  v.  Pacific  Gas  &  Elec.  Co.,  220  Cal.  203,  involved  a  fiduciary 
relationship  under  the  Workmen's  Compensation  Act.  Thereunder  the 
employer  is  entitled  to  recover  from  a  third  party  for  the  employee's  dam- 
age, the  recovery  in  excess  of  amounts  expended  by  the  employer  are  held 
by  it  for  the  employee,  and  the  employer  may  not  settle  without  the  em- 
ployee's consent.  In  spite  of  this  relationship  the  employer  negotiated  a 
settlement  and  concealed  from  the  employee  the  fact  that  a  third  party 
was  responsible  (cf.  p.  217). 

The  other  cases  cited  by  plaintiff  all  involve  conventional  fiduciary  re- 
lationships. 
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To  the  same  effect,  Scafidi  v.  Western  Loan  &  Bldg.  Co.,  72 
C  A.  2d  550,  562,  563. 

The  Burden  Is  on  a  Plaintiif  to  Plead  and  Prove  a  Valid  Excuse  for  Delay 
in  Suit:  Facts,  Not  Conclusions,  Must  Be  Alleged 

Where  an  action  is  brought  more  than  the  statutory  period 
after  the  cause  of  action  arose,  the  plaintiff  has  the  burden  of 
pleading  and  proving  a  legal  and  valid  excuse  for  its  delay. 
The  burden  of  pleading  and  proving  fraudulent  concealment  is 
on  the  party  who  claims  fraudulent  concealment.  Strout  v. 
United  Shoe  Machinery  Co.,  208  Fed.  646  (an  antitrust  case, 
cited  by  this  Court  in  the  Foster  &  Kleiser  case)  ;  Kimball  v. 
Pacific  Gas  &  Electric  Co.,  220  Cal.  203,  215;  Pashley  v.  Pacific 
Electric  Railway  Co.,  25  Cal.  2d  226,  230.  This  burden  is  quite 
rigorous  and  requires  a  plaintiff  to  plead  facts,  not  conclusions,^^ 
and  the  allegations  "must  be  construed  most  strongly  against 
the  pleader."  Prentiss  v.  McWhirter,  63  F.2d  712  (9  Cir.).  The 
principles  need  not  here  be  elaborated,  because  it  is  clear,  both 
from  the  complaint  and  from  the  evidence  offered  by  plaintiff,^" 
Vk'hat  plaintiff's  excuse  was,  and  it  is  equally  clear  that  it  was 
not  good  in  law. 

Denial  of  a  Claim  or  of  an  Accusation  of  Wrongdoing 
is  Not  Fraudulent  Concealment 

The  only  factual  allegations  relative  to  fraudulent  conceal- 
ment are  in  paragraph  75  of  the  complaint  (R.  A6).  It  is  there 


18.  Vertex  Investment  Co.  v.  Schwabacher,  57  C.A.2d  406  (Hearing 
by  Supreme  Court  denied)  ;  Lady  W^ashingtnn  Consolidated  Co.  v.  Wood, 
113  Cal.  482;  Wood  v.  Carpenter,  101  U.S.  135  at  140;  Collins  v.  The 
Texas  Company,  123  Cal.  App.  60;  Consolidated  R.  &  P.  Co.  v.  Scar- 
borough, 216  Cal.  698;  Daily  Telegram  Co.  v.  Long  Beach  Press  Publish- 
ing Co.,  133  Cal.  App.  140;  Turman  v.  Holmes,  29  C.A.2d  198;  Haley 
V.  Santa  Fe  Land  Improvement  Company,  5  C.A.2d  415  (judgment  re- 
versed with  instructions  to  sitstain  demurrer)  ;  Moore  v.  Boyd,  lA  Cal. 
167;  Johnson  v.  Ehrgott,  1  Cal.  2d  136;  Myers  v.  Metropolitan  Trust 
Company,  22  C.A.2d  284;  Shonts  v.  Hirliman,  28  F.  Supp.  478  (S.  D. 
Cal.). 

19.  In  Nejf  v.  New  York  Life  Ins.  Co.,  30  A.C.  161,  the  action  was 
dismissed  on  plaintiff's  offer  of  proof. 
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alleged   that  in  May   1929  George  Burnham  called  on  C.   B. 

Zabriskie,  manager  of  the  defendant  PCB,  and 

"protested  against  the  said  cuts  made  by  defendants  in 
the  price  of  borax  and  charged  said  defendants  v/ith  so 
doing  for  the  purpose  of  eliminating,  and  with  the  intent 
so  to  do,  plaintiff  from  its  operations  at  Searles  Lake  and 
from  any  competition  with  the  products  of  defendants" 

and  that  Zabriskie  denied  the  accusation. 

Thus  in  1929,  sixteen  years  before  the  suit  was  instituted, 
the  plaintiff  accused  one  of  the  defendants  of  having  conspired 
to  cut  the  price  of  borax  for  the  purpose  of  eliminating  the 
plaintiff.  This  very  fact,  demonstrating  plaintiff's  belief  and 
state  of  m.ind  16  years  ago,  is  enough  to  show  that  the  action 
is  barred  by  limitations. 

The  excuse  for  not  suing  amounts  to  nothing  more  than  this: 
the  plaintiff  went  to  one  of  the  parties  whom  it  believed  had 
wronged  it,  accused  him  of  so  doing,  and  the  accused  wrong- 
doer denied  the  accusation.  Such  an  excuse  is  wholly  inade- 
quate; the  fact  alleged  does  not  constitute  fraudulent  conceal- 
ment. 

A  leading  authority  on  the  subject  is  a  decision  of  this  Court, 
Feak  V.  Marion  Steam  Shovel  Co.,  84  F.2d  670  (9  Cir.),  cer. 
den.  299  U.S.  604,  which  establishes  that  denial  of  an  accusa- 
tion of  wrongdoing  is  not  fraudulent  concealment.  This  Court 
there  said: 

"Restatements  of  the  fraudulent  representation  do  not  of 
themselves  constitute  concealment,  and  where  a  party  is 
once  put  upon  notice  of  fraud  he  cannot  avoid  the  con- 
sequences of  his  constructive  knowledge  of  the  fraud  nor 
fulfill  his  duty  to  investigate  by  going  to  the  party  he 
suspects  of  the  fraud.  He  cannot  desist  from  further  in- 
vestigation because  he  is  reassured  of  the  truth  of  the 
original  representations." 

To  the  same  effect,  that  after  a  person  suspects  that  a  v/rong 
has  been  perpetrated  on  him,  he  cannot  stop  the  running  of  the 
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statute  by  going  to  the  alleged  wrongdoer  and  obtaining  assur- 
ance that  no  wrong  was  committed,  see 

Turman  v.  Holmes,  29  C.A.2d  198; 

Burchmore   v.   H.   M.   Byllesby  &   Co.,    1    N.W.2d   327 

(Neb.  1941); 
Phillips  V.  Baker,  114  S.W.2d  421   (Tex.   1938)    (citing 
the  Peak  case)  ; 

34  Am.  ]ur.  137,  which  states: 

"In  purely  business  transactions,  it  seems  to  be  the  rule 
that  the  reaffirmance  of  the  truth  of  the  original  statements, 
after  notice  that  such  statements  were  fraudulent,  does  not 
constitute  a  concealment  of  the  fraud  and  so  excuse  delay 
in  bringing  action." 

In  Neff  V.  New  York  Life  Ins.  Company,  30  Cal.  2d  (30 

A.C.  161 ),  plaintiff  appealed  from  a  judgment  dismissing  an 
action  on  a  disability  policy  because  of  the  statute  of  limitations. 
Plaintiff  claimed  that  the  statute  had  been  tolled  by  fraudulent 
concealment,  alleging  that  defendant  had  fraudulently  told  the 
insured  that  he  was  not  entitled  to  any  benefits  and  that  he  was 
not  permanently,  continuously  and  wholly  prevented  from  pur- 
suing a  gainful  occupation.  The  Supreme  Court,  noting  that 
statutes  of  limitations  rest  on  sound  policy  and  are  among  the 
most  beneficent  to  be  found  in  the  books,  said  that  "no  mere 
denial  of  liability,  even  though  it  be  alleged  to  have  been  made 
through  fraud  or  mistake,  should  be  held  sufficient,  without 
more,  to  deprive  the  insurer  of  its  privilege  of  having  the  dis- 
puted liability  litigated  within  the  period  prescribed  by  the 
statute  of  limitations"  (p.  168).  It  pointed  out  that  if  the  de- 
fendant's acts  were  to  be  held  to  constitute  fraudulent  conceal- 
ment, no  one  could  deny  liability  without  indefinitely  suspending 
the  running  of  the  statute  of  limitations. 

As  said  in  Jackson  v.  Buihanan,  59  Ind.  390: 

"To  deny  a  fact,  or  procure  another  to  deny  it,  is  not  a 
positive  or  an  affirmative  act;  it  is  a  negation.  That  the 
guilty  parties  should  deny  the  act  averred  in  the  complaint, 
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is  not  calculated  to  conceal  the  fact,  but  rather  to  awaken 
the  attention  of  the  aggrieved  party  to  its  existence,  and 
put  him  upon  enquiry  as  to  its  truth;  nor  does  it  tend  to 
avoid  enquiry  concerning  it,  but  rather  to  invite  it.  To  hold 
that  the  denial  of  a  fact  is  such  a  concealment  of  it  as 
would  prevent  the  statute  of  limitations  from  running, 
would  require  all  persons  to  admit  facts,  or  remain  silent 
when  confronted  with  them,  or  place  themselves  beyond 
the  protection  of  the  statute." 

C.  THE  EVIDENCE  CONCLUSIVELY  ESTABLISHED  THAT  THERE  WAS  NO 
FRAUDULENT  CONCEALMENT. 

1.  The  Special  Issue  Framed  by  the  Court  Below  Selected  for  Consideration 
a  Crucial  Element  in  the  Claim  of  Fraudulent  Concealment,  Without  Which 
the  Claim  Necessarily  Failed. 

The  plaintiff  (Brief,  pp.  15,  et  seq.)  criticizes  the  wording 
of  the  special  issue  because  it  did  not  refer  to  "diligence"  or 
"discovery".  Since  a  directed  verdict  was  granted,  the  wording 
is  not  of  vital  importance,  but  it  serves  to  illustrate  plaintiff's 
misunderstanding  of  the  case. 

Since  the  cause  of  action  here  is  not  one  based  on  fraud, 
mere  lack  of  knowledge  or  of  "discovery"  could  not  toll  the 
statute.  Unless  there  was  a  "fraudulent  concealment",  the  statute 
would  have  run  although  plaintiff  were  wholly  ignorant  that 
it  had  a  cause  of  action  or  had  been  "diligent"  in  investigating 
(Cf.  Scajidi  V.  Western  Loan  &  Bldg.  Co.,  72  C.A.2d  550). 

Now,  one  of  the  principal  elements  of  "fraudulent  conceal- 
ment" is  reliance  by  plaintiff  on  some  affirmative  artifice  or 
contrivance  to  prevent  discovery,  a  reliance  as  result  of  which 
plaintiff  was  lulled  into  inaction.  In  other  words,  the  doctrine 
of  fraudulent  concealment  rests  on  estoppel.  As  said  in  Ne§  v. 

New  York  Life  Insurance  Company,  30  Cal.  2d (30  A.C.  l6l, 

170),  the  plaintiff  must  plead  and  prove  "facts  which  would 
estop  the  defendants  from  asserting  such  defense",  i.e.,  the 
defense  of  the  statute  of  limitations.  To  the  same  effect  is 
Pashley  v.  Pacific  Electric  Railway  Co.,  25  Cal.  2d  226  at  231, 
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para.  3a,  (relied  on  by  plaintiff),  which  shows  the  controlling 
effect  in  a  fraudulent  concealment  case  (as  distinguished  from  a 
case  where  the  cause  of  action  is  based  on  fraud)  of  a  plaintiff's 
belief.  An  estoppel  requires  reliance  and  a  reliance  requires 
belief  (e.g.,  3  Pomeroys  Equity  Jurisprudence,  5th  ed..  Sec.  812, 
p.  230,  Sec.  890,  p.  502). 

In  short,  if  after  the  alleged  Zabriskie  conversation — the  only 
alleged  act  of  fraudulent  concealment — plaintiff  still  believed, 
or  subsequently  again  believed  at  any  time  up  to  the  statutory 
period  before  suit  was  brought,  that  it  had  been  damaged  by 
acts  of  defendants  in  violation  of  the  Sherman  Act,  it  could  not 
claim  reliance  on  an  alleged  fraudulent  concealment.  That  excuse 
goes  by  the  board.  Even  could  a  denial  be  the  basis  of  a  "fraudu- 
lent concealment",  one  who  does  not  accept  and  continue  to 
believe  the  denial  may  not  protect  himself  from  the  penalties 
of  delay  by  hiding  behind  it  any  more  than  in  an  action  for 
fraud  one  may  recover  unless  actual  reliance  is  proved.  Spinks 
V.  Clark,  147  Cal.  439,  AAA;  Smith  v.  Brown,  59  C.A.2d  836. 

The  issue  as  framed  by  the  trial  court  was  thus  far  more 
favorable  to  the  plaintiff  than  the  law  warranted,  for  it  inquired 
whether  the  plaintiff  had  knowledge  or  good  cause  to  believe, 
whereas  mere  belief  would  have  been  sufficient.  The  special 
issue  was  precisely  the  sort  of  thing  encouraged  by  R.C.P.  Rule 
49(a),  for  it  acutely  singled  out  from  a  mass  of  facts  a  simple 
question,  an  affirmative  answer  to  which  would  necessarily  re- 
quire a  decision  that  the  plaintiff  was  barred  by  limitations  and 
thus  end  the  case  without  wasting  the  time  of  the  court  and 
the  litigants. 

2.      The  Evidence  Was  Conclusive  and  Overwhelming. 

The  evidence  emanates  from  the  plaintiff  itself,  consisting — 
in  its  entirety — of  statements  of  plaintiff.  Moreover,  it  is  all 
what  may  be  called  "real"^  evidence  (Cf.  I  Wigmore  on  Evi- 
dence, 3d  Ed.,  p.  396,  Sec.  24),  which,  from  the  very  nature  of 
things,  may  not  be  contradicted  or  denied.  That  is  to  say,  it  does 
not  consist  of  testimony,  oral  or  written,  by  third  parties  as  to 


74 

what  plaintiff  knew  or  did.  It  includes  acts  of  plaintiff  and 
written  statements  analogous  to  "verbal  acts"  (Cf.  VI  Wigmore 
on  Evidence,  p.  190,  Sec.  1772)  which  are  not  merely  evidence 
of  plaintiff's  past  knowledge  or  state  of  mind  but  immutably 
constitute  that  knowledge  or  state  of  mind  just  as  the  mass  of 
a  mountain  stands  immune  from  any  denial  of  its  existence,  the 
denial  of  which  must  necessarily  be  treated  as  "sham"  and  dis- 
regarded.^" 

It  is  for  this  reason  that  the  trial  court  was  well  within  its 
right  and  duty  in  directing  a  verdict  on  the  special  issue  of  fact. 
Brady  v.  Southern  Railway  Co.,  320  U.S.  476.  There  the  court 
said  (p.  479): 

"When  the  evidence  is  such  that  without  weighing  the 
credibility  of  the  witnesses  there  can  be  but  one  reasonable 
conclusion  as  to  the  verdict,  the  court  should  determine  the 
proceeding  by  nonsuit,  directed  verdict  or  otherwise  in 
accordance  with  the  applicable  practice  without  submission 
to  the  jury,  or  by  judgment  notwithstanding  the  verdict. 
By  such  direction  of  the  trial,  the  result  is  saved  from  the 
mischance  of  speculation  over  legally  unfounded  claims." 

And  see  Farr  v.  Union  Pacific  Railway  Co.,  106  F.2d  437  (10 
Cir.). 

The  evidence  reviewed  at  pages  9  to  50,  supra,  demonstrates 
that  plaintiff  at  all  times  continued  to  believe  that  the  defen- 
dants had  caused  it  damage  by  acts  in  violation  of  the  antitrust 
laws  and  that  despite  Burnham's  alleged  conversations  of  May 
17,  1929,  plaintiff  remained  convinced  that  it  had  a  good  case 
against  the  defendants.  So  it  wrote  to  Thurman  Arnold  in  1939. 
The  plaintiff  had  previously  been  warned  by  its  attorney  Town- 
send  that  innocent  explanations  of  the  price  cuts  were  merely 
"cloaks  and  disguises".  In  its  letters  to  the  Department  of  Justice 
in   1939  and  January   1940,  in  which  it  only  repeated  what  it 

20.  And  cf.  the  rule  that  written  admissions  or  statements  made  be- 
fore any  controversy  has  arisen  so  far  outweigli  oral  assertions  from  the 
witness  stand  to  the  contrary  that  the  latter  will  not  be  treated  as  even 
raising  a  conflict.   In  re  Irvine,  102  Cal.  6O6. 
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had  been  telling  Senator  Pittman  and  others  throughout  the 
entire  previous  decade,  plaintiff  itself  disposed  of  these  explana- 
tions as  wholly  inadequate  for  reasons  expressed  and  stated  as 
being  wholly  conclusive  to  it. 

Without  attempting  to  review  all  the  facts  that  demolish 
plaintiff's  claim  of  fraudulent  concealment,  we  may  note: 

1.  While  plaintiff  believed  that  Stephen  Mather  was  re- 
sponsible for  procuring  the  fraud  order  as  a  tool  of  the  defen- 
dants and  to  injure  plaintiff,  Burnham  did  not  mention  Mather 
or  the  post  office  fraud  order  to  Zabriskie,  and  nothing  was  said 
by  Zabriskie  with  respect  to  it,  although  at  that  very  conversa- 
tion the  plaintiff's  conviction  on  the  subject  was  further  inflamed 
by  seeing  Mather's  picture  on  the  wall,  and  thereafter  plaintiff 
continued  in  its  previous  views  about  defendants'  responsibility 
for  the  fraud  order. 

2.  A  few  months  after  the  Zabriskie  conversation  and  in 
January  1930  plaintiff,  in  order  to  induce  the  U.S.  District 
Court  for  Nevada  to  grant  it  relief,  reaffirmed  and  amplified 
under  oath  all  the  accusations  which  it  had  previously  made 
against  the  defendants  of  violation  of  the  antitrust  laws. 

3.  In  the  middle  30's  plaintiff  was  further  aroused  by  what 
it  believed  to  be  the  monopolistic  activities  of  the  defendants 
and  was  warned  and  believed  that  defendants  were  dishonest 
and  not  to  be  trusted. 

4.  Plaintiff  repeatedly  accused  defendants  to  one  person  or 
another,  including  attorneys  consulted  by  him,  of  having  com- 
mitted damage  to  it  by  acts  in  violation  of  the  antitrust  laws, 
all  as  later  charged  in  the  complaint  filed  herein  in  1945. 

Plaintiff's  brief  (p.  25)  seeks  to  put  the  best  face  possible 
on  the  facts  by  saying  "admittedly",  the  evidence  shows  "that 
from  time  to  time  from  1929  Burnham  became  doubtful  of  the 
truth  of  Zabriskie's  and  Ertilaw's  assurances  that  their  companies 
were  not  violating  the  law."  This  concession,  however  mild  it 
may  be,  is  alone  sufficient  to  sustain  the  judgment.  Indeed  on 
page  22  its  brief  argues: 
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"Furthermore,  actual  knowledge  by  a  wronged  party  that 
the  acts  of  defendants  as  charged  in  a  complaint  were  in 
themselves  performed  and  carried  out  in  violation  of  the 
Anti-Trust  laws  does  not  constitute  proof  of  a  conspiracy 
formed  after  the  occurrence  of  such  acts  and  on  which 
conspiracy  the  action  is  solely  based."  [Emphasis  is  plain- 
tiff's] 

This  concedes  that  it  always  knew  that  the  acts  which  caused 
its  damage  were  in  violation  of  the  antitrust  laws,  but  plaintiff 
seeks  to  escape  the  statute  of  limitations  on  the  ground  that 
it  did  not  know  of  a  later  conspiracy  formed  after  those  acts 
were  committed  and  for  which  it  has  no  right  to  recover  since 
no  acts  were  done  thereunder  to  its  damage! 

3.      PlaintifF's  Real  Reasons  for  Not  Suing  Are  No  Excuse  in  Law. 

(a)  Lack  of  Funds. 

Plaintiff's  real  reason  for  not  suing  was,  as  it  wrote  to 
Thurman  Arnold,  its  lack  of  funds  (see  p.  49,  supra).  But 
lack  of  funds  with  which  to  sue  is  no  excuse  for  delay.  This 
Court  has  so  held  in  Gillons  v.  Shell  Oil  Co.  of  California,  86 
F.2d  600,  606  (9  Cir.),  and  Cummings  v.  Wilson  &  Willard 
Mfg.  Co.,  4  F.2d  453,  454,  455,  cer.  den.  268  U.S.  701,  follow- 
ing Leggett  V.  Standard  Oil  Company,  149  U.S.  287,  294,  and 
Hayward  v.  National  Bank,  96  U.S.  611,  618.  To  the  same 
effect.  Wolf  Alineral  Process  Corporation  v.  Minerals  Separation 
North  American  Corporation  (4  Cir.),  18  F.2d  483,  490,  cer. 
den.  275  U.S.  558,  and  De  Estrada  v.  San  Felipe  Land  &  Water 
Co.,  46  Fed.  280,  282  (D.  C  Cal.). 

(b)  Lacic  of  Conclusive  Evidence. 

Plaintiff  also  excuses  its  delay  because  it  had  not  assembled  in 
its  possession  conclusive  evidence.  But  the  law  does  not  permit 
a  man  to  defer  bringing  suit  until  he  has  the  legal  evidence  to 
prove  his  case.  If  a  party  believes  he  has  been  wronged,  he 
may  not  defer  suit  until  he  has  his  proof  "sewed  up."  Cf. 
Lattin  v.  Gillette,  95  Cal.  317. 
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A  plaintiff,  being  convinced  or  believing  that  he  has  a  cause 
of  action,  must  sue  before  the  statute  of  limitations  has  run 
and  then  make  use  of  the  available  discovery  procedures,  such 
as  taking  depositions  to  require  adverse  parties  to  answer  under 
oath  and  produce  documents,  demanding  inspection  of  docu- 
ments, and  the  like.  Scafidi  v.  Western  Loan  &  Building  Com- 
pany, 11  C.A.2d  530,  570;  Videlity  &  Casualty  Co.  of  New  York 
V.  ]  as  per  Furniture  Co.,  117  N.E.  258  (Ind.)  ;  Texas  Rice  Lands 
Co.  V.  McPaddin  etc.  Co.,  265  S.W.  888,  890  (Tex.).2^ 

Plaintiff'  argues  that  one  may  defer  suing  when  he  is  aware 
of  facts  which  make  him  merely  "suspicious,"  and  cites  deci- 
sions where  fraud  is  the  gravamen  of  the  cause  of  action  and 
where,  by  the  statute  itself,  the  statute  of  limitations  does  not 
begin  to  run  until  "discovery.""  In  the  California  cases  in- 
volving a  claim  of  fraudulent  concealment,  the  courts  have  re- 
peatedly said  that  the  plaintiff  is  under  a  duty  to  act  when 
he  is  av/are  of  facts  that  make  him  "suspicious."  Scafidi  v.  West- 
ern Loan  &  Bldg.  Co.,  72  Cal.  App.  550,  569;  Bliss  v.  Martin, 
lA  C.A.2d  500,  507  (hearing  by  S.  Ct.  denied);  Hobart  v. 
Hobart  Estate  Co.,   26  Cal.   2d  412,  438.    But  the  matter  re- 


21.  Compare  the  observation  in  Bowles  v.  Pure  Oil  Company,  5 
F.R.D.  300: 

"*  *  *  it  cannot  be  contended  that  the  law,  in  general,  has  ever  been  that 
a  plaintiflf's  action  must  fail  because,  when  he  begins  his  suit,  he  does  not 
know  enough  about  his  cause  of  action  to  establish  it  forthwith  by  com- 
petent evidence  "'  *  *.  Under  the  old  equity  practice  a  bill  of  discovery 
could  be  maintained  not  only  in  aid  of  a  pending  suit  but  also  where  there 
was  no  suit  in  existence,  but  only  one  in  contemplation.  Under  the  Rules 
of  Civil  Procedure,  Rule  27,  before  an  action  is  instituted,  upon  a  showing 
that  the  proposed  plaintiff  'is  presently  unable  to  bring'  the  action,  dis- 
covery by  depositions  may  be  had." 

22.  Plaintiff  also  cites  American  Surety  Company  i'.  Pauly,  170  U.S. 
133,  which  does  not  involve  the  statute  of  limitations.  That  was  a  suit 
on  a  fidelity  bond,  which  required  notice  to  be  given  of  any  act  which 
might  involve  loss  as  soon  as  it  came  to  the  insured's  knowledge.  The  case 
turned  purely  on  the  construction  of  the  contract  which  was  to  be  con- 
strued most  strongly  against  the  party  that  had  drafted  it.  "If  the  com- 
pany intended  the  bank  to  inform  it  of  mere  rumors  or  suspicions,  that 
intention  should  have  been  clearly  stated  in  the  contract." 
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quires  no  discussion,  because  this  case  is  infinitely  stronger  than 
any  mere  matter  of  suspicion.  It  is  a  case  of  positive  conviction.-^ 
Under  Strout  v.  United  Shoe  Machinery  Co.,  208  Fed.  646, 
a  treble  damage  suit  under  the  antitrust  laws,  cited  by  this 
Court  in  the  Foster  &  Kleiser  case,  a  great  deal  less  knowledge 
than  plaintiff  had  here  was  held  to  defeat  a  claim  of  fraudulent 
concealment.  That  was  a  suit  by  a  trustee  of  a  corporation  "to 
recover  damages  *  *  *  from  a  secret  conspiracy  by  defendants 
in  alleged  violation  of  the  anti-trust  act."  The  acts  complained 
of  as  having  injured  the  corporation's  business  consisted  of  buy- 
ing a  majority  of  the  stock  of  the  corporation,  electing  officers 
or  directors  of  the  defendant  to  form  the  entire  board  of  direc- 
tors of  the  corporation,  stopping  the  corporation's  business,  and 
enforcing  disuse  of  its  patents  by  exercising  the  control  thus 
acquired.  The  court  said  that  "the  supposition  that  these  doings 
might  have  been  fraudulently  concealed  does  not  seem  to  me 
entitled  to  serious  consideration."  In  reply  plaintiff  argued  that, 
while  it  knew  of  the  acts  done,  it  did  not  know  that  they  were 
done  in  conspiracy  and  with  the  improper  purpose  but  for 
which  the  plaintiff  would  have  no  cause  of  action  under  the 
Sherman  Act.    The  court  replied: 

"The  plaintiff  says  that  these  acts  vv^ere  made  unlav/ful 
by  the  purpose  of  the  defendants,  in  combination,  to  do 
the  above  acts  in  restraint  of  trade,  and  that  this  purpose,  if 


23.  Plaintiff  cites  Hazel  Atlas  Glass  Co.  v.  Hartford  Empire  Co.,  322 
U.S.  238,  but  it  has  no  relevance.  In  order  to  lielp  it  obtain  a  patent  of 
doubtful  validity,  Hartford's  officials  wrote  an  article  praising  the  device 
as  a  remarkable  advance  in  the  trade,  had  it  signed  by  an  apparently  dis- 
interested expert,  and  had  it  published  in  a  trade  journal  as  his  article.  It 
then  submitted  the  article  to  the  Patent  Office  in  support  of  the  patent 
application.  In  a  later  patent  infringement  suit  against  Hazel  Atlas,  Hart- 
ford's lawyer  (who  had  taken  part  in  the  spurious  publication)  cited  it 
to  the  Circuit  Court  of  Appeals  in  his  brief,  and  that  court  quoted  from 
the  article  copiously  in  rendering  a  decision  sustaining  the  patent.  This 
was  a  "deliberately  planned  and  carefully  executed  scheme  to  defraud  not 
only  the  Patent  Office  but  the  Circuit  Court  of  Appeals."  The  Supreme 
Court  held  that  diligence  of  Hazel  Atlas  in  uncovering  this  "sordid  story" 
was  not  relevant  because  the  matter  did  not  concern  only  private  parties; 
it  was  "a  tampering  with  the  administration  of  justice,  "  a  "wrong  against 
public  legal  institutions,  and  involved  the  integrity  of  the  judicial  process," 
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not  disclosed  to  the  trustee,  was  fraudulently  concealed. 
No  doubt  it  may  be  assumed  that  such  a  purpose,  apart 
from  the  acts  done,  would  not  be  disclosed;  but,  except 
so  far  as  its  existence  is  established  by  the  alleged  acts 
done,  I  do  not  see  how  it  could  have  afforded  this  plain- 
tiff any  cause  of  action.   The  demurrer  is  sustained  *  *  *." 

In  the  present  case  plaintiff  admitted  that  it  knew  that  it 
had  sustained  damages  and  knew  that  the  defendants  had  caused 
that  damage,  and  the  only  thing  it  even  claims  that  it  did  not 
know  was  that  the  defendants  had  acted  in  conspiracy  (Cf. 
Burnham  affidavit,  Pv.  125,  lines  3-6).  This  excuse  is  identically 
that  rejected  in  the  Strout  case. 

4.      Answer  to  Other  Contentions  of  Appellant. 

(a)  Re  Burden  of  Proof. 

Plaintiff  argues  (Brief,  p.  36)  that  the  burden  of  proof  on 
the  special  issue  was  on  defendants,  and  that  defendants  offered 
no  evidence.  The  gross  error  of  the  claim  that  we  offered  no 
evidence  has  already  been  noted  (p.  7,  supra).  The  question 
of  burden  of  proof  is  of  no  importance  since  the  evidence  was 
overwhelming,  and  questions  of  burden  are  important  only  when 
evidence  is  evenly  balanced.  However,  the  law  is  clear  that  the 
burden  of  proof  was  on  the  plaintiff  (see  p.  6^,  supra),  and 
plaintiff  assumed  it  voluntarily  (pp.  53-54,  supra). 

(b)  Re  Criticism  of  the  Date  in  the  Special  Issue. 

Plaintiff's  brief  (p.  22)  criticizes  the  special  issue  because 
it  refers  to  "knowledge"  or  "cause  to  believe"  as  of  May  17, 
1929.  The  plaintiff  argues  that  it  relies  on  a  conspiracy  formed 
"some  six  months  after  May  17,  1929"  and  asks  how  it  could 
know  or  have  cause  to  believe  in  May  what  had  not  yet 
happened. 

This  is  an  amazing  argument.  It  was  the  plaintiff  who  im- 
ported into  this  case  the  date  May  17,  1929  by  contending  that 
the  statute  of  limitations  was  tolled  by  a  "fraudulent  conceal- 
ment" worked  on  that  date.    This,  it  asserted  in  the  trial  court, 
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was  its  sole  "excusatory  fact"  (see  p.  54,  supra).  If,  as  plaintiff 
now  claims,  it  sues  only  on  a  conspiracy  formed  after  May 
1929,  nothing  in  that  month  could  have  been  a  fraudulent  con- 
cealment of  a  cause  of  action  that  had  not  yet  arisen.  There 
being  no  claim  of  any  act  of  fraudulent  concealment  after  the 
alleged  conspiracy  was  formed,  there  could  be  nothing  to  toll 
the  statute  and  the  action  would  have  clearly  been  barred  long 
ago. 

(c)    Ro  Claim  That  Evidence  of  Concealment  Was  Rejected. 

Plaintiff's  brief  (at  p.  28)  contains  a  topic  heading,  "Evidence 
of  Concealment  was  Admissible,"  but  no  evidence  of  this  char- 
acter is  identified  in  the  subsequent  discussion  as  having  been 
rejected,  and  in  the  Specification  of  Errors  (Brief,  pp.  11-13) 
no  error  in  exclusion  of  evidence  is  stated. 

Elsewhere  in  its  brief  (pp.  25,  26)  plaintiff  refers  to  certain 
letters  which  the  trial  court  rejected.  These  letters,  purportedly 
written  by  an  employee  of  PCB  to  one  Gauge  in  1935  and  1937, 
had  not  the  faintest  connection  with  plaintiff.  Gauge  had  a 
contract  with  PCB  to  buy  borates  for  resale  in  the  Orient  (R. 
436).  Two  of  the  letters,  referring  to  the  Japanese  trade,  con- 
tained a  request  that  they  be  destroyed.  In  rejecting  the  offer 
the  trial  court  said  (R.  440)  : 

"the  issue  in  this  case  is  whether  or  not,  as  you  have  alleged 
it,  there  is  any  unlawful  concealment  as  to  the  cause  of 
action  of  this  plaintiff,  and  that  entails  transactions  between 
the  plaintiff  and  the  defendants  and  not  between  third 
parties  and  the  defendants." 

A  destruction  of  records  or  any  act  of  that  character  which 
did  not  come  to  the  plaintiff's  attention  and  did  not  interfere 
with  any  inquiry  or  investigation  on  its  part  is  obviously  irrele- 
vant. Nothing  in  records  which  it  never  saw  or  asked  to  see 
could  have  misled  it  or  could  possibly  be  called  a  trick  or  con- 
trivance intended  to  exclude  suspicion.  Vertex  Investment  Co. 
V.  Schwabacher,  57  C.A.2d  406,  413,  4l6. 

Moreover,  the  Gauge  letters  were  written  more  than  six  years 
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after  plaintiff's  alleged  cause  of  action  had  accrued,  and  plain- 
tiff was  already  barred  by  the  statute  of  limitations.  Acts  occur- 
ring after  the  statute  of  limitations  has  begun  or  has  run  are 
irrelevant,  whether  they  are  "concealment"  or  "fraudulent"  or 
not.  Vertex  Investment  Company  v.  Schwabacher,  57  C.A.2d 
406,  420;  Del  Campo  v.  Camarillo,  154  Cal.  647;  Scafidi  v. 
Western  Loan  &  Building  Co.,  72  C.A.2d  550  at  p.  561. 

(d)    Re  Refusal  of  Court  fo  Permit  Plaintiff 
to  Read  Complaint  to  the  Jury.  • 

Plaintiff's  contention  (Brief,  p.  30)  that  it  was  error  for  the 
court  to  refuse  to  permit  the  whole  complaint  to  be  read  to 
the  jury  is  footless,  since  the  case  was  taken  from  the  jury. 
Moreover,  the  court's  ruling  was  correct;  plaintiff's  purpose  in 
wanting  to  read  the  discursive  complaint  (52  pages  when 
printed)  was  to  inflame  the  jury  so  as  to  prevent  it  from  giving 
fair  consideration  to  the  only  issue  that  was  to  be  submitted 
to  it.  The  court  had  given  to  the  jury  an  adequate  explanation 
of  the  case,  sufficient  for  their  understanding  of  that  restricted 
issue  (cf.  R.  321-324). 

If  a  general  answer  had  been  filed,  whatever  was  not  denied 
would  have  been  deemed  admitted,  but  by  permission  of  the 
court  the  defendants'  answers  were  special  and  were  confined  to 
the  allegations  pertinent  to  the  statute  of  limitations.  Therefore 
they  did  not  admit  any  allegations  on  the  merits. 

The  trial  court  had  expressed  its  attitude  at  the  pre-trial 
conference,  thus: 

"The  jury  should  not  be  concerned  in  this  case  with  whether 
the  defendants  violated  the  Antitrust  Law,  whether  they 
are  good  people  or  bad  people,  nor  should  the  jury  be 
concerned  with  who  the  plaintiff  is,  whether  he  is  a  good 
man  or  a  bad  man,  whether  he  conducted  himself  properly 
or  whether  he  had  bouts  with  the  law,  or  not.  "  (R.  264) 

So  faithful  to  this  view  was  the  court  that  it  even  excluded  the 
Post  Office  fraud  order  when  offered  by  defendants  (see  R.  405, 
406,  Def.  Ex.  C  for  Identification). 
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CONCLUSION 

If  ever  an  action  was  barred  by  the  statute  of  limitations,  this, 
we  submit,  is  it.  We  respectfully  submit  that  the  judgment  is 
correct  and  should  be  affirmed. 

Dated:  San  Francisco,  California,  April  26,  1948. 

Maurice  E.  Harrison 

Moses  Lasky 

Brobeck,  Phleger  &  Harrison 
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Reply  Brief  of  Appellant  to  Brief  on  Behalf  of 

Appellee  American  Potash  &  Chemical 

Corporation 


This  particular  appellee  has  filed  a  separate  brief  in 
reply  to  the  opening  of  appellant,  but  inasmuch  as  various 
questions  discussed  in  the  brief  of  such  appellee  are  also 
referred  to  and  discussed  in  the  brief  of  the  British  de- 
fendants and  replied  to  in  appellant's  reply  (referred  to 


herein  as  "Other  Brief"  or  "O.B. "),  we  hereby  incor- 
porate such  reply  to  that  of  the  British  appellees  as  a 
part  of  this  reply  to  the  brief  of  American  Potash  & 
Chemical  Corporation.  We  shall  serve  counsel  for  the 
latter  appellee  with  copies  of  our  reply  to  the  brief  of 
the  British  appellees  so  that  they  may  be  fully  informed 
of  the  contents  thereof. 

In  this  reply  we  shall  foUoAv  as  closely  as  possible  the 
sequence  of  the  points  raised  by  such  appellee. 


AS  TO  THE  CLAIM  THAT  A  CIVIL  ACTION  FOR  TREBLE 
DAMAGES  UNDER  THE  ANTI-TRUST  LAWS  IS  NOT  BASED 
ON  A  CONSPIRACY. 

A  quick  and  concise  reply  is:  The  cause  of  action 
is  the  conspiracy.  See  authorities  such  as  Nash  v.  United 
States,  referred  to  in  Point  I  of  appellant's  reply  (O.B.) 
to  the  brief  of  the  British  appellees  and  the  discussion 
therein  of  such  point.  We  do  not  question  the  statement 
that  a  mere  conspiracy,  while  constituting  a  cause  of  ac- 
tion, does  not  in  itself  permit  a  plaintiff  to  recover  dam- 
ages; there  must  be  overt  acts  growing  out  of  the  con- 
spiracy, from  which  overt  acts  plaintiff  has  suffered  dam- 
ages. The  ''cause  of  action"  and  the  "right  to  recover" 
are  separate  and  distinct,  and  there  can  be  no  actual 
recovery  in  money  damages  unless  they  both  exist  and 
in  a  treble  damage  action,  such  as  the  present,  each  de- 
pends on  the  other. 

As  said  in  Northern  Kentucky  Telephone  Co.  v.  South- 
ern Bell  Telephone,  Etc.,  73  F.(2),  333  (CCA.  6)  (Cert, 
den.  55  S.C  546),  at  page  334: 


3 

''The  distinction  urged  between  an  action  for  a  con- 
spiracy and  one  for  damages  growing  out  of  a  con- 
spiracy would  seem  to  be  a  mere  play  upon  words." 

That  was  a  civil  treble  damage  action.  We  have  fully  dis- 
cussed the  Foster  S  Kleiser  case  in  the  "O.B."  and  re- 
spectfully refer  to  such  discussion  in  reply  to  all  that 
counsel  say  in  their  brief  as  to  such  citation, 

11. 

AS  TO  THE  CLAIM  THAT  "A  CONSPIRACY  IN  VIOLATION  OF 
THE  ANTI-TRUST  LAW  DOES  NOT  GIVE  RISE  TO  EITHER 
A  SUIT  IN  EQUITY  OR  AN  ACTION  BASED  ON  FRAUD. 

We  do  not  contend  that  a  straight  action  at  law  for 
treble  damages  cannot  be  brought  and  maintained  when 
within  the  period  of  the  statute  of  limitations,  or  that 
every  treble  damage  action  is  either  a  suit  in  equity  or  an 
action  based  on  fraud.  We  do  contend  that  in  treble 
damage  cases,  as  in  various  other  classes  of  action,  where 
fraud  raises  its  ugly  head,  the  doctrine  of  estoppel  will 
hurry  to  the  assistance  of  the  wronged  party  and  see 
that  justice  is  done ;  estoppel,  being  an  arm  of  equity,  will 
move  the  whole  case  over  to  the  equity  side  of  the  Court 
and  do  complete  justice  between  the  parties. 

The  late  case  of 

United  States  v.  Paramount  Pictures,  68  S.Ct.  915, 

illustrates  such  point.  That  was  a  suit  by  the  Govern- 
ment to  restrain  violations  of  the  Anti-trust  Act  and  in 
discussing  a  certain  order  of  the  District  Court,  the  Su- 
preme Court  stated  in  "i^eference  thereto  (p.  925) : 

'<*  *  *  For  equity  has  the  power  to  uproot  all  parts 
of  an  illegal  scheme — the  valid  as  well  as  the  invalid 
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— in  order  to  rid  the  trade  or  commerce  of  all  taint 
of  the  conspiracy.  United  States  v.  Bausch  &  Lomb 
Optical  Co.,  321  U.S.  707,  724,  64  S.Ct.  805,  814,  88 
L.Ed.  1024." 

There  is  no  reason  why  the  equitable  rule  applied  in 
Hohnberg  v.  Armbrecht  should  not  be  applicable  to  treble 
damage  actions.  That  the  Holmberg  case  was  on  the 
equitable  side  of  the  Court  was  not  because  it  was  an 
action  to  recover  the  double  liability  of  bank  stock  holders, 
but  because  of  the  concealment  by  Bache  of  his  owner- 
ship of  the  stock  in  question. 

On  p.  397  of  the  Official  Report  of  the  Holmberg  case 
(327  U.S.  392)  the  Court  stated: 

"  *  *  *  If  the  Federal  Farm  Loan  Act  had  an  explicit 
statute  of  limitation  for  bringing  suit  under  Sec.  16, 
the  time  would  not  have  begun  to  run  until  after 
petitioners  had  discovered,  or  had  failed  in  reason- 
able diligence  to  discover,  the  alleged  deception  by 
Bache  which  is  the  basis  of  this  suit."  (Citing  cases) 
(Italics  ours) 

The  Holmberg  case  is  not  the  only  authority  of  our 
highest  Court  that  holds  State  statutes  of  limitation  are 
not  applicable  in  Federal  equity  cases;  the  authorities 
cited  in  the  Holmberg  case  are  conclusive  on  this  point. 

Counsel  cite  the  case  of  Chattanooga  Foundry  etc.  v. 
Atlanta,  but  there  was  no  fraud  in  that  case,  hence  no 
reason  for  the  equitable  doctrine  of  estoppel  to  be  applied. 

There  is  no  reason  whatsoever  why  the  rule  of  Sears 
V.  Rule,  cited  in  Subdivision  II  of  the  "O.B."  (reported 
27  Cal.  2d,  131)  should  not  be  applied  to  treble  damage 
actions.   There  it  is  stated: 
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**  Nevertheless,  if  the  defendant,  after  committing  the 
wrongful  act,  has  fraudulently  concealed  the  facts 
from  the  plaintiff,  who  by  reason  of  such  conceal- 
ment did  not  discover  that  he  had  a  right  of  action 
until  too  late  to  sue,  the  defendant  will  be  estopped 
from  taking  advantage  of  his  own  wrong  by  assert- 
ing the  statute  of  limitations."  (Citing  authorities) 

Such  is  substantially  the  rule  laid  down  in  the  Holm- 
herg  case.  Natural  justice  and  fair  play  should,  and  do, 
prevent  a  wrongdoer  from  raising  the  statute  of  limita- 
tions to  cover  and  defend  him  from  his  iniquities.  More 
and  more  courts  of  equity  are  applying  their  principles 
to  relieve  litigants  from  the  harshness  of  purely  legal 
principles. 

We  respectfully  submit  that  no  case  could  more  strongly 
call  for  the  application  of  the  doctrine  of  estoppel  than 
that  presented  here.  Deceit,  fraud  and  ruthlessness  have 
destroyed  appellant  financially  and  to  allow  appellees  to 
escape  under  the  cloak  of  the  statute  of  limitations  would 
be  a  mockery  of  justice. 

III. 

AS   TO    THE    CLAIM    THAT   THE    THREE-YEAR    STATUTE    OF 
LIMITATIONS,  SEC.   338,  SUED.    1,   C.C.P.   IS  APPLICABLE. 

Such  claim  is  correct  when  restricted  to  actions  at  law 
for  treble  damages,  but  like  the  rule  in  the  Federal  Courts, 
evidence  by  the  decision  in  the  Holmberg  case,  where  fraud 
and  concealment  exist  to  the  extent  of  delaying  the  action 
until  after  the  expiration  of  the  statute,  the  statute  is 
tolled  until  the  discovery  of  the  cause  of  action  or  until 
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such  cause  could  have  been  discovered  by  the  exercise  of 
reasonable  diligence  (C.C.P.  Sec.  338,  subd,  4). 

All  authorities  cited  by  counsel  on  p.  10  in  support  of 
their  claim  were  straight  actions  at  law  for  treble  dam- 
ages, and  did  not  involve  any  of  the  equitable  principles 
herein  presented. 

IV. 

AS  TO  THE  CLAIM  THAT  THE  CAUSE  OF  ACTION  PRESENTED 
HEREIN  ACCRUED  MORE  THAN  THREE  YEARS  BEFORE 
THE  COMMENCEMENT  OF  THE  ACTION  AND  WAS  THERE- 
FORE BARRED  BY  THE  STATUTE. 

Again  counsel  refer  to  the  Foster  &  Kleiser  case;  that 
developed  into  a  straight  action  at  law  for  treble  damages 
— hence  the  application  of  the  three-year  statute.  As  we 
have  shown  in  our  "O.B."  all  else  appearing  in  the  Foster 
d  Kleiser  opinion  is  pure  dicta  and  not  applicable  herein. 

In  this  subdivision  counsel  refer  (p.  13)  to  the  Little 
Placer  Claim  and  to  the  fact  that  no  damages  could  have 
resulted  to  appellant  by  the  refusal  of  the  Government 
to  grant  appellant  a  lease  thereof.  The  reference  to  the 
Little  Placer  was  to  an  overt  act  and  did  not  constitute  a 
cause  of  action  for  damages  for  the  interference  by  appel- 
lees with  appellant's  application.  This  is  an  illustration 
of  the  error  of  the  claims  of  appellees  and  the  acquiesence 
therein  by  the  lower  Court,  in  considering  each  of  such 
overt  acts  as  a  cause  of  action.  Counsel  allege  that  no 
damages  are  claimed  re  the  Little  Placer,  but  we  submit 
that  the  allegation  of  the  complaint  for  general  damages 
is  sufficient  (Tr.  p.  53,  Par.  81).  Par.  81  contains  the 
allegation  that  appellant  has  been  damaged,  in  a  desig- 
nated amount,  resulting  from  all  of  the  acts  done  and 
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performed   by   appellees   and   charged   in   the   complaint. 
Such  allegation  is  sufficient  for  this  proceeding.    In 

National  Etc.  v.  Kelling,  61  F.Supp.   76;  and 
Rivoli  V.  Loew's  Etc.,  7  F.R.D.  219, 

it  was  held  that  general  statements  as  to  damages  are 
sufficient  in  actions  of  this  character. 

On  p.  14  counsel  claim  that  Mr.  Burnham,  when  he 
became  suspicious,  might  have  commenced  an  action  for 
treble  damages  based  on  such  suspicion,  and  employed  a 
bill  of  discovery  to  secure  his  evidence.  Such  statement 
falls  of  its  own  weight,  for  in  the  tirst  place,  how  could 
a  complaint  for  treble  damages  be  tiled  until  the  prospec- 
tive plaintiff  had  actual  knowledge  of  the  cause  of  action, 
i.e.,  formation  of  the  conspiracy,  and  secondly,  can  it  be 
imagined  for  a  moment  that,  even  through  the  use  of  a 
bill  of  discovery  or  by  deposition,  the  defendants  so 
charged  in  such  a  situation  would  admit  their  wrong- 
doing? We  strongly  suspect  that  we  would  find  the 
defendants  withdrawing  behind  their  constitutional  im- 
munity, inasmuch  as  if  they  admitted  that  they  were  guilty 
of  such  a  conspiracy  they  would  be  subjecting  themselves 
to  a  criminal  prosecution  under  Sees.  1  and  2  of  the  Anti- 
trust Act. 

On  p.  14  counsel  also  attempt  to  pass  over  the  claim 
of  the  existence  of  a  continuing  conspiracy  as  urged  in 
the  "O.B."  Wliat  we  have  had  to  say  in  reply  to  a  like 
contention  is  set  forth  in  Subd.  VIII  of  the  '*0.B."  and  to 
which  we  refer. 
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V. 

AS  TO   THE   CLAIM   THAT   SEC.   338,    SUED.   4,    C.C.P.   IS  NOT 
APPLICABLE. 

We  have  discussed  one  phase  of  this  in  the  preceding 
portion  of  this  brief.  However,  counsel  again  refer  to 
the  Foster  <&  Kleiser  case  and  state  that  this  Court  in 
such  opinion  held  that  such  statute  was  not  applicable  to 
a  treble  damage  suit.  Such  statement  goes  far  beyond  the 
real  holding  of  the  opinion  in  the  cited  case  and  over- 
looks the  fact  that  what  was  said  in  this  connection  was 
mere  dicta  on  the  part  of  the  Court. 


VI. 

AS  TO  THE  CLAIM  THAT  THE  DISTRICT  COURT  CORRECTLY 
HELD  THAT  THE  PLAINTIFF  FAILED  TO  PROVE  THE 
CHARGE  OF  FRAUDULENT  CONCEALMENT. 

Under  this  heading  are  three  subdivision.  We  shall 
reply  to  each  separately. 

1.  As  to  the  claim  that  appellees  owed  no  duty  to 
appellant  to  disclose  to  it  the  existence  of  the  alleged  con- 
spiracy :  Such  claim  is  here  immaterial  in  view  of  the  fact 
that  such  conspiracy  is  admitted  for  the  purposes  of  this 
motion,  by  the  failure  of  appellees  to  deny  such  allega- 
tions. It  is  true  that  there  may  have  been  no  absolute 
duty  on  the  part  of  appellees  to  disclose  to  the  appellant 
that  they  were  guilty  violators  of  the  anti-trust  laws,  but 
that  does  not  overcome  the  rule  laid  down  in  Kimball  v. 
P.  G.  &  E.  and  in  Pashley  v.  Pacific  Electric  Etc.,  cited 
on  p.  16  of  counsel's  brief,  that  if  parties  are  charged  with 
such   malefactions   by   the   injured   person   and   elect   to 
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answer,  they  must,  in  making  such  answer,  tell  the  truth; 
once  electing  to  speak  they  must  admit  their  wrongdoing, 
and  their  failure  to  do  so  constitutes  fraud  and  conceal- 
ment. 

Here,  aside  from  the  first  conversation  with  Mr.  Zabris- 
kie  and  Mr.  Emlaw  in  1929,  the  record  shows  that  on 
October  19,  1937,  in  a  conversation  between  Mr.  Burnham 
and  the  same  Mr.  Emlaw  and  a  Mr.  Baker,  both  con- 
nected with  appellees,  Messrs.  Emlaw  and  Baker  denied 
that  there  was  any  connection  or  fraudulent  action  on  the 
part  of  the  American  Potash  &  Chemical  Corporation  and 
the  Pacific  Coast  Borax  Company;  this  at  a  time  when 
both  companies  were  most  active  in  their  attempts  to 
destroy  appellant  financially  (Tr.  p.  148.  Also  please 
see  Mr.  Burnham 's  affidavit,  Tr.  p.  121,  particularly  at 
p.  132).  In  addition,  at  Los  Angeles,  Mr.  Colby,  an  at- 
torney representing  certain  of  appellees  in  a  proceeding 
involving  appellant,  denied,  when  charged  with  anti-trust 
activities,  that  such  existed. 

Counsel  claim  that  duty  to  disclose  arises  only  if  there 
is  a  confidential  relationship  between  the  parties.  That, 
however,  is  not  the  rule,  as  an  examination  of  the  author- 
ities cited  on  pp.  16  and  17  of  counsel's  brief  will  dis- 
close. There  were  no  confidential  relations  in  Kimball  v. 
P.  G.  &  E.,  supra,  which  finally  settled  the  rule.  Likewise, 
there  were  none  in  Hanson  v.  Bear  Film  Co.,  cited  p.  16. 

2.  As  to  the  claim  that  appellant  failed  to  properly 
allege  fraudulent  concealment:  The  allegations  charging 
fraudulent  concealment  in  the  complaint  are  unanswered 
and  therefore  stand  admitted,  and  the  claim  that  ''fraudu- 
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lent  concealment  must  be  of  facts  upon  which  the  cause 
of  action  depends"  is  answered  by  the  fact  that  the  com- 
plaint charges  upon  the  1929  conspiracy,  the  cause  of 
action,  and  which  allegations  for  the  purposes  of  this 
proceeding  are  not  denied  and  therefore  remain  admitted 
by  this  appellee.  It  is  not  true  that  the  only  fraudulent 
concealment  was  Mr.  Zabriskie's  denial.  As  shown  in  the 
preceding  subdivision,  the  same  applies  to  the  statements 
of  Emlaw  and  Baker  made  to  Mr.  Burnham  on  October 
19,  1937.  Furthermore,  the  allegations  of  the  endeavors 
on  the  part  of  Mr.  Burnham  subsequent  to  November 
1929  are  shown  in  his  affidavit  appearing  at  Tr.  pp.  133 
to  156.  Therein  are  alleged  the  various  steps  taken  by 
Mr.  Burnham  to  discover  the  reason  for  all  that  was 
happening  to  his  company,  and  his  inability  to  make  the 
discovery  of  such  1929  conspiracy.  No  one  could  have 
been  more  active  or  could  have  put  forth  greater  efforts 
to  discover  the  truth  of  the  situation;  Mr.  Burnham 's 
affidavit  discloses  monumental  efforts  on  his  part  to  that 
end.  All  of  the  activities  of  all  of  the  appellees  reek  with 
concealment  of  the  conspiracy  throughout  the  period  re- 
ferred to  in  the  complaint. 

3.  As  to  the  claim  that  "There  was  no  error  in  the 
District  Court's  ruling  directing  a  verdict  for  the  defend- 
ants": Counsel  cite  the  pre-trial  order  and  in  reply  we 
refer  to  Subd.  11  of  our  *'0.B."  where  this  point  is 
thoroughly  discussed. 

Also,  the  Court  did  usurp  the  functions  of  the  jury  and 
erred  in  taking  the  case  from  the  jury.  All  of  the  testi- 
mony upon  which  the  lower  Court  rested  such  action  on  its 
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part  was  based  upon  that  introduced  as  to  the  various 
overt  acts — not  one  word  of  such  testimony  referred  to 
the  cause  of  action  upon  which  the  complaint  was  based, 
viz.  the  1929  conspiracy.  Mr.  Burnham  testified  explicitly 
that  he  had  no  knowledge  or  belief  in  the  existence  of  the 
1929  conspiracy  until  the  disclosure  thereof  through  the 
Government  proceedings  in  1944  (see  "O.B."  Subd.  II). 
Against  this  appellees  introduced  evidence  surrounding 
the  overt  acts,  not  one  bit  of  which  evidence  referred  to 
the  1929  conspiracy.  Therefore  there  was  a  direct  con- 
tradiction between  Mr.  Burnham's  testimony  and  that 
offered  by  appellees. 

We  contend  (a)  that  none  of  the  testimony  offered  by 
appellees  concerned  the  1929  conspiracy  in  any  respect; 
(b)  such  evidence  showed  Mr.  Burnham's  constant  en- 
deavors to  discover  the  true  situation;  and  (c)  that  a  real 
conflict  existed  between  Mr.  Burnham's  testimony  that  he 
knew  nothing  of  the  conspiracy  charged  upon  until  the 
Government  cases  appeared,  and  appellees'  testimony  of 
such  activities  involving  the  overt  acts.  The  real  question 
presented  was  whether  or  not  Mr.  Burnham's  activities 
so  testified  to  indicated  any  knowledge  of  the  1929  con- 
spiracy. That  was  the  only  question  that  could  properly 
go  to  the  jury  based  upon  the  allegations  of  the  com- 
plaint and  the  testimony. 

In  the  light  of  the  foregoing  we  respectfully  submit  that 
there  is  no  basis  for  the  contention  made  by  counsel  in 
the  first  paragraph  on  p.  24. 
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For  the  reasons  stated  herein,  as  well  as  in  the  Con- 
clusion set  forth  in  our  "O.B."  we  respectfully  submit 
that  the  judgment  of  the  lower  Court  should  be  reversed 
and  the  case  sent  back  for  trial  on  the  merits. 

Respectfully  submitted, 

Stebling  Cabr, 

Attorney  for  Appellant. 

Thueman  Arnold, 
Of  Counsel. 
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No.    11,766 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


BuKNHAM  Chrmical  Company,  a  corpora- 
tion, 

Appellant, 
vs. 

Borax  Consolidated,  Ltd.,  a  corporation, 
Pacific  Coast  Borax  Company,  a  cor- 
poration, United  States  Borax  Com- 
pany, a  corporation,  and  American 
Potash  &  Chemical  Corporation,  a 
corporation, 

Appellees. 


Reply  Brief  of  Appellant  Burnham  Chemical  Com- 
pany to  Brief  of  Borax  Consolidated,  Ltd.,  Pa- 
cific Coast  Borax  Company  and  United  States 
Borax  Company. 


Appellees'  brief  attempts  to  handle  this  appeal  as 
though  it  was  one  from  a  judgment  after  a  full  trial  on 
the  merits,  rather  than  an  appeal  from  a  judgment  dis- 
missing the  case  upon  the  ground  of  -the  statute  of  limita- 
tions pursuant  to  a  motion  therefor. 


There  were  two  motions  made,  one  to  dismiss  on  the 
ground  of  the  statute  of  limitations,  the  other  for  sum- 
mary judgment.  The  motion  for  summary  judgment  was 
denied  (Tr.  pp.  183,  et  seq.)  and  subsequently  the  case 
went  to  trial  upon  the  special  issue  of  the  statute  of 
limitations.  The  question  to  be  presented  to  the  jury 
was  set  forth  in  the  pre-trial  order  (Tr.  p.  195). 

Appellees  have  ignored  entirely  the  claim  of  appellant 
that  "The  Court  erroneously  usurped  the  function  of  the 
jury,"  a  discussion  of  which  commences  on  p.  23  of  our 
opening  brief,  and  reference  to  which  is  again  made.  We 
again  contend  that  it  was  reversible  error  for  the  Court  to 
withdraw  the  case  from  the  jury. 

I. 

APPELLEES  CANNOT  INJECT  NEW  AND  DIFFERENT  CAUSES 
OF  ACTION  NOT  SUED  UPON. 

Appellees  answered  only  three  paragraphs  of  the  com- 
plaint, i.e.,  those  charging  concealment  and  fraud,  set 
forth  in  the  amendment  to  the  eom])laint,  paragraphs  81a 
and  81b  (Tr.  pp.  100  et  seq.)  and  also  paragraph  75  of 
the  original  complaint  referring  to  the  conversations  be- 
tween Mr.  Burnham  and  Mr.  Zabriskie;  none  of  the  other 
allegations  of  the  complaint  were  denied  or  referred  to 
in  any  respect,  so  that  when  the  matter  went  to  trial  on 
the  special  issue  of  the  statute  all  of  the  other  allegations 
of  the  coin  plaint  xcere  admitted.  See  authorities  cited  in 
our  opening  brief,  p.  28,  subd.  III.  Therefore  such  ad- 
missions included  the  formation  of  the  1929  conspiracy, 
its  continuance,  and  all  of  the  overt  acts  alleged.  The 
cause  of  action  charged  upon  was  solely  the  conspiracy 
formed  in  November  1929,  not  upon  any  of  the  conspiracies 
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involving  or  surrounding  the  fraud  order,  the  price  cut, 
or  other  conspiracies  formed  prior  to  the  conspiracy- 
charged  upon,  viz.  that  of  November,  1929.  Appellees 
make  no  reference  whatsoever  to  the  cause  of  action  sued 
upon  but  attempt  to  confuse  the  issue  by  a  discussion  of 
such  matters  as  the  price  cut,  the  fraud  order,  and  like 
conspiracies  which  antedated  the  conspiracy  of  '29  and 
which  in  themselves  form  no  part  of  such  conspiracy.  The 
fact  that  appellees  may  have  continued  such  activities 
and  overt  acts  after  the  formation  of  the  '29  conspiracy 
does  not  make  such  prior  conspiracies  any  part  of  the  con- 
spiracy sued  upon. 

Therefore,  under  the  pleading's  the  sole  question  which 
should  have  been  presented  to  the  jury  was  whether  or  not 
appellant  had  discovered  or  should  have  discovered  the 
existence  of  the  November  1920  conspiracy  sued  upon, 
within  the  period  of  the  statute  of  limitations. 

Instead,  the  Court  permitted  appellees  to  confuse  the 
issue  and  make  each  one  of  the  conspiracies  surrounding 
the  overt  acts,  even  tliose  performed  prior  to  the  forma- 
tion of  the  '29  conspiracy,  causes  of  action  within  appel- 
lant's complaint.  Such  of  course  was  pure  error,  for  it 
rested  entirely  with  appellant  as  to  which  cause  of  action 
it  elected  to  charge  upon,  and  having  made  such  election 
of  the  conspiracy  of  November  1929  as  its  cause  of  action, 
neither  the  Court  nor  appellees  had  any  right  to  inject 
any  other  causes  of  action  into  the  case. 

The  present  action  is  based  upon  a  conspiracy  to  violate 
the  anti-trust  law,  resulting  in  damage  to  appellant.  The 
overt  acts  are  no  part  of  the  "cause  of  action."  As  we  have 
stated,  it  was  appellant's  right  to  choose  its  cause  of 
action ;  it  did  so  by  basing  its  complaint  upon  the  violation 
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of  the  anti-trust  acts  by  appellees  in  the  making  of  the 
conspiracy  of  November  1929,  That  was  a  separate  and 
distinct  offense,  as  was  each  of  the  conspiracies  involving 
the  fraud  order,  the  price  cut,  and  other  overt  acts.  Ap- 
pellant could  have  sued  upon  any  of  such  conspiracies 
forming  the  basis  of  any  of  such  overt  acts  but  did  not 
elect  to  do  so.  Therefore  the  issues  presented  herein  are 
solely  and  wholly  as  to  the  facts  and  the  damage  resulting 
and  growing  out  of  the  conspiracy  of  November  1929,  and 
the  other  conspiracies  and  overt  acts  referred  to  by  ap- 
pellees form  no  part  of  such  '29  conspiracy  and  the  Court 
should  not  have  permitted  evidence  as  to  any  of  the  same, 
for  by  no  stretch  of  the  imagination  could  it  be  contended 
that  such  overt  acts  performed  prior  to  November  1929 
constituted  either  knowledge  or  discovery,  and  certainly 
not  belief,  of  a  conspiracy  formed  long  thereafter,  to  wit, 
in  November  1929. 

The  law  is  well  settled  that  overt  acts  form  no  part  of 
a  conspiracy,  and  that  the  conspiracy  is  the  "cause  of 
action."  Of  course,  if  appellant  cannot  prove  damage  re- 
sulting from  the  conspiracy  it  cannot  recover,  but  that  does 
not  mean  that  appellees  have  not  violated  the  law  and 
committed  an  illegal  act  by  the  formation  of  the  con- 
spiracy of  1929.  No  plaintiff  can  recover  legal  damages 
without  proving  damage  under  any  cause  of  action,  but 
that  does  not  mean  that  a  plaintiff  cannot  have  a  cause  of 
action  without  legal  damage. 

In  Nash  V.  United  States,  229  U.S.  373;  33  S.Ct.  780 
it  was  held: 

"No  overt  act  need  be  alleged  in  an  indictment 
charging  a  conspiracy  to  restrain  or  monopolize  inter- 
state trade  or  commerce,  under  the  antitrust  act  of 
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July  2,   1890,  since  that  statute  does  not  make  the 
doing  of  any  act  other  than  the  act  of  conspiring  a 
condition  of  liability." 

Also  see  United  States  v.  Socony  etc.,  310  U.S.  150;  60 

S.Ct.  811,  where  it  was  held: 

"Proof  that  there  was  a  conspiracy,  that  its  pur- 
pose was  to  raise  prices,  and  that  it  caused  or  con- 
tributed to  a  price  rise,  is  proof  of  the  actual  con- 
summation or  execution  of  an  unlawful  conspiracy  in 
restraint  of  trade  and  commerce.  Sherman  Anti-Trust 
Act,  Sec.  1,  15  ILS.C.A.  Sec.  1." 

See  the  discussion  on  this  point  on  p.  219  of  the  Official 

Report. 
Likewise,  see  United  States  v.  New  York  etc.,  (5th  Cir.) 

137  F.2d,  459;   (Cert,  denied  320  U.S.  783);  at  463  the 

Court  said: 

''*  *  *  Nash  V.  United  States,  229  U.S.  373,  33  S.Ct. 
780,  57  L.Ed.  1232,  and  United  States  v.  Socony 
Vacuum  Co.,  310  U.S.  150,  60  S.Ct.  811,  84  L.Ed. 
1129,  settle  it  that  the  offense  of  conspiracy  under 
the  Sherman  Act  is  complete  when  the  agreement  or 
conspiracy  is  formed,  that  jurisdiction  and  venue  lie 
in  the  district  where  it  was  formed,  and  that  it  is  not 
necessary  to  allege  the  commission  of  an  overt  act. 
It  is  settled,  too,  that  a  conspiracy  in  restraint  of 
trade  is,  or  may  be,  a  continuing  offense,  United 
States  V.  Kissel,  218  U.S.  601,  31  S.Ct.  124,  54  L.Ed. 
1168,  and  that  'A  conspiracy  thus  continued  in  effect 
renewed  during  each  day  of  its  continuance,'  United 
States  V.  Borden  Co.,  308  U.S.  188,  60  S.Ct.  182,  190, 
84  L.Ed.  181.  As  each  new  member  later  joins  the 
conspiracy,  he  in  effect  makes  the  agreement  then  and 
there  to  become  a  party  to  it." 
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Also,  on  p.  464  the  Court  said: 

"*  *  *  It  is  not  the  form  of  the  combination  or  the 
particular  means  used,  but  the  result  to  be  achieved 
that  the  statute  condemns.  It  is  equally  clear  that  it 
is  of  no  importance  whether  the  means  used  to  ac- 
complish the  unlawful  objective  are  in  themselves 
unlawful.  Acts  done  to  give  effect  to  the  conspiracy 
may  be  in  themselves  wholly  innocent  acts,  yet  if 
they  are  a  part  of  the  sum  of  the  acts  which  are  re- 
lied upon  to  effectuate  the  conspiracy  the  Sherman 
Act  forbids,  they  fall  within  the  condemnation  of  the 
statute." 

In  United  States  v.  Generul  Motors  etc.,  121  F.2d  it  was 

said  (pp.  404  and  405) : 

n*  *  •  ppQof  ^yf  ^]^Q  conspiracy  would  have  been  suffi- 
cient to  sustain  a  conviction  even  if  the  conspiracy 
had  never  been  carried  out.  This  is  true  because  the 
offense  condemned  by  the  Sherman  law  is  the  act  of 
conspiring,  and  neither  actual  restraints  nor  overt 
acts  need  be  proved.  United  States  v.  Socony- Vacuum 
Oil  Co.,  310  U.S.  150,  252,  60  S.Ct.  811,  84  L.Ed. 
1129." 

Also  see  United  States  v.  Armour  (10  Cir.)  137  F.2d,  at  271. 
The  same  rule  is  applicable  to  civil  actions  under  Sec. 
15.  See  Albert  Pick-Barth  Co.  v.  Mitchell  etc.,  57  F.2d,  96 
(Cert,  denied  286  U.S.  552;  52  S.Ct.  503),  which  was  a 
civil  action  for  treble  damages.  On  p.  102  the  Court  stated : 
"To  constitute  an  offense  under  section  1  of  the 
Sherman  Act,  it  is  not  necessary,  if  a  conspiracy  is 
proven,  the  purpose  and  intent  of  which  was  to  elimi- 
nate by  unfair  means  a  competitor  in  interstate  trade, 
to  show  that  the   public  was  affected,  and  to  what 
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extent.  Nor  is  it  necessary  under  this  act,  as  it  is  at 
common  law,  to  prove  anj^  overt  acts  in  order  to 
constitute  the  offense  defined  in  section  1 ;  but  if 
overt  acts  are  proved  in  furtherance  of  the  offense 
defined  in  section  1,  and  anyone  is  thereby  injured 
in  his  business  or  property,  the  conspirators  under 
section  7  of  the  Act  are  liable  therefor." 

The  Pick-Barth  case  cites 

Chattanooga  Foundry  etc.  v.  Atlanta,  203  U.S.  390; 
27  S.Ct.  65, 

which  was  also  a  civil  action  and  which  holds  that  Con- 
gress "had  power  to  give  an  action  for  damages  to  an 
individual  who  suffers  by  breach  of  the  law"  (citing  a  case 
in  support).  Pp.  396-397  Official  Reports. 

These  authorities  confirm  the  claim  expressed  above: 
That  the  conspiracy  formed  by  appellees  constituted  in 
itself  a  ivrong  which  immediately  gave  to  appellant  its 
cause  of  action.  They  demonstrate  the  distinction  between 
the  cause  of  action  (the  conspiracy)  and  the  damages 
suffered  by  appellant  as  a  result  thereof  (the  overt  acts). 
Therefore,  appellant  having  selected  its  cause  of  action, 
neither  the  Court  below  nor  appellees  could  force  upon  it 
as  issues  in  this  case  other  and  entirely  different  causes  of 
action  such  as  the  fraud  order  and  the  price  cut. 

In  United  States  v.  Southern  Pacific  Co.,  75  F.  Supp. 
336  (Or.)  p.  339,  subd.  2,  the  Court  said: 

**It  is  a  cardinal  rule  in  all  courts  and  tribunals 
that  the  filing  of  an  action  fixes  the  controversy.  In 
no  system  of  pleading  can  after  occurring  events  be 
litigated  except  .by  filing  of  a  supplemental  pleading 
by  consent  of  the  court."  (Citing  cases) 
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The  Court  also  said  (p.  339) : 

'**  *  *  A  new  and  distinct  lawsuit  should  never  be 
injected  into  a  case  by  filing  a  supplemental  pleading. 
This  rule  is  inherent  in  all  systems  of  ]ileading,  com- 
mon law,  code  or  federal.  It  is  required  hy  the  neces- 
sities. Confusion  would  otherwise  result.  Here  the 
previous  discussion  shows  that  subsequent  events 
raised  entirely  new  and  different  issues  for  deter- 
mination." (Citing  Southern  Pacific  Co.  v.  Conway, 
8  Cir.,  115  F.2d  746.) 

For  this  reason  appellant  objected  to  any  testimony,  on 
the  cross-examination  of  Mr.  Burnham,  along  these  lines, 
but  all  of  such  objections  were  overruled  (Tr.  i)p.  405  to 
408). 

EVEN  IF  THE  EVIDENCE  OF  SUCH  PRIOR  OVERT  ACTS  COULD 
POSSIBLY  BE  HELD  ADMISSIBLE.  THE  PRE-TRIAL  ORDER 
OF  THE  LOWER  COURT  WAS  ERROR. 

To  refresh  our  mcmoiies  as  to  the  provisions  of  the 
l)re-trial  order,  permit  us  to  set  it  forth  again  (Tr.  p. 
195): 

"At  any  time  from  May  17,  1929,  to  October  10, 
1939,  did  plaintiff  know  or  have  good  cause  to  believe 
that  its  business  had  been  theretofore  damaged  by  acts 
of  the  defendants  in  violation  of  the  Anti-Trust  laws 
of  the  United  States?" 

Though  not  expressly  so  stated,  the  offer  of  such  evi- 
dence by  appellees  was  for  the  purpose  of  meeting  the 
question  presented  l)y  the  pre-trial  order  and  to  prove 
that  appellant  did  know  or  have  good  cause  to  believe  that 
its  business  had  been  theretofore  damaged.  "Theretofore" 
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refers  to  a  period  antedating  May  17,  1929,  which  was 
some  five  months  prior  to  the  formation  of  the  November 
1929  conspiracy  sued  upon.  This  was  for  the  purpose  of 
overcoming  appellant's  charges  of  fraud  and  concealment 
of  such  conspiracy  sued  upon  and  of  the  fact  that  it  did 
not,  due  to  such  fraud  and  concealment,  discover  the  con- 
spiracy of  November  1929  until  the  action  by  the  Govern- 
ment in  the  fall  of  1944  against  most  of  these  appellees. 
Mr.  Burnham,  president  of  appellant,  testified  (Tr.  pp. 
754-5)  as  follows: 

"Q.     When  did  you  first  obtain  any  knowledge  of 
the  so-called  1929  conspiracy  which  you  have  described 
in  detail  in  your  complaint? 
A.     In  the  fall  of  1929. 
Q.     (By  Mr.  Carr) :    1929? 

A.  1944,  excuse  me.  I  was  thinking  of  the  1929 
agreement. 

Mr.  Carr:  Mr.  Reporter,  what  was  the  previous 
answer  of  the  witness? 

(The  reporter  reading) : 
'In  the  fall  of  1944.' 

Q.  (By  Mr.  Carr)  :  Let  me  ask  you  this:  At  any 
time  prior  to  the  fall  of  1944,  did  you  believe  that 
such  a  conspiracy  as  alleged  in  your  complaint,  known 
as  the  1929  conspiracy,  existed? 

A.     No." 

Further,  Mr.  Burnham  testified   (Tr.  p.  759) : 

'*Q.     Did  you  believe   that   such   a  conspiracy   as 
alleged  in  your  complaint  and  known  as  the  1929  con- 
spiracy existed?^' 
A.    No." 
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Likewise,  further  testimony  (Tr.  pp.  760-61) : 

'*Q.  Mr.  Burnham,  did  you  ever  prior  to  the  fall 
of  1944  hear  of  any  agreement  entered  into  by  the 
defendants  in  reference  to  price  cuts  or  monopoliza- 
tion of  the  borax  industry? 

A.     Could  you  state  that  question  again? 

Mr.  Harrison :  Just  a  moment,  please.  I  do  not 
understand  what  the  question  means  unless  it  is  a 
mere  repetition  of  the  previous  question. 

Mr.  Carr:     No,  it  is  another  thing,  another  phase. 
"Will  you  read  the  question,  Mr.  Reporter? 
(Question  read.) 

A.     Not  by  these  defendants  in  our  case." 

The  amendment  to  tiie  complaint,  par.  81a,  alleges  that 
appellant  had  no  Imowledge  of  the  conspiracies  or  com- 
binations set  forth,  or  the  intent  or  purpose  of  the  de- 
fendants until  on  or  about  the  commencement  of  the  action 
of  the  United  States  v,  certain  defendants  herein,  filed 
September  14,  1944  in  the  United  States  District  Court 
for  the  Northern  District  of  California. 

The  question  of  the  correctness  of  such  pre-trial  order 
is  not  directly  discussed  by  counsel  in  their  brief;  the 
only  reference  thereto  is  sub-paragraph  1,  p.  72,  and  even 
that  does  not  squarely  discuss  the  subject.  Counsel  attempt 
to  escape  the  error  inherent  in  the  pre-trial  order  by 
claiming  that  there  was  no  fraudulent  concealment  charged 
or  proved,  and  that  the  present  is  not  a  case  based  on 
fraud.  Those  questions  will  subsequently  be  discussed 
herein,  but  for  the  purpose  of  the  point  presently  at  issue, 
they  have  no  bearing.  The  fact  that  appellees  admitted, 
by  their  failure  to  deny  any  of  the  allegations  of  the 
complaint  other  than  the  three  paragraphs  described  above, 
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completely  refutes  the  claims  made  under  this  subdivision 
1,  page  72.  The  lower  Court  must  have  considered  that  the 
question  of  "fraud  and  concealment"  was  present  or  it 
never  would  have  made  its  pre-trial  order  in  the  form 
that  it  did.  Appellees  pleaded  the  statute  of  limitations 
and  appellant  in  etfect  alleged  an  estoppel  against  such 
plea  due  to  fraud,  invoking  the  rule  that  where  fraud  is 
present  the  statute  does  not  begin  to  run  until  the  "dis- 
covery of  such  fraud."  The  rule  is  well  set  forth  in  the 
case  of 

Sears  v.  Rule,  27  Cal.  2d,  131;  163  Pac.  2d,  443. 

On  p.  147  of  California  Eeports  the  Court  laid  down  the 

rule : 

"Where  an  action  is  based  'on  the  ground  of  fraud' 
and  therefore  within  the  three-year  statute  of  limita- 
tions, the  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  of  the  facts  constituting 
the  fraud.  (Code  Civ.  Proc,  Sec.  338,  subd.  4.)  When 
the  right  of  action  is  not  based  upon  fraud  the  ex- 
ception provided  in  subdivision  4  of  section  338  is 
not  available  to  the  plaintiff.  Nevertheless,  if  the  de- 
fendant, after  committing  the  wrongful  act,  has  fraud- 
ulently concealed  the  facts  from  the  plaintiff,  who  by 
reason  of  such  concealment  did  not  discover  that  he 
had  a  right  of  action  until  too  late  to  sue,  the  de- 
fendant will  be  estopped  from  taking  advantage  of 
his  own  wrong  by  asserting  the  statute  of  limitations. 
(Pashley  v.  Pac.  Elec.  Ry.  Co.,  25  Cal.  2d  226,  231 
(153  P. 2d  325).  In  such  a  case,  in  determining  when 
the  plaintiff  discovered,  or  should  have  discovered, 
the  facts  giving'^rise  to  his  cause  of  action,  the  same 
rules  govern  that  are  applicable  in  cases  falling  within 
subdivision  4  of  section  338  of  the  Code  of  Civil  Pro- 
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cediire.  (Kimball  v.  Pacific  Gas  &  Elec.  Co.,  220  Cal. 
203,  215  (30  P.2d  39).)" 

The  last  portion  of  the  above  quotatiou,  commeuciug 
with  the  word  "nevertheless"  sets  forth  the  present  situ- 
ation exactly.  Here  appellees  committed  a  wrongful  act 
by  entering  into  the  cons])iracy  of  1929  in  violation  of 
kSecs.  1  and  2  of  the  antitrust  act.  Pursuant  to  such  con- 
spiracy they  inflicted  grievous  damages  upon  appellant. 
Appellant  had  no  knowledge  of  or  reason  to  believe  in  the 
existence  of  such  '29  conspiracy  until  long  after  the  in- 
fliction of  the  damages  in  (piestion.  It  discovered  such  con- 
spiracy when  the  (lovornment  instituted  its  proceedings 
in  1!>44.  I>y  that  tinu'  the  statute  of  limitations,  so  far  as 
a  stiict  action  at  law  was  concerned,  barred  an  action  at 
law  by  aj^pellant  under  the  antitrust  laws  hnf  appellees 
having  concealed  from  appellant  their  wrongful  consiiiracy 
of  November  1929,  and  having  fraudulently  carried  on  the 
same,  are  estopped  from  pleading  the  statute  in  this 
present  action.  It  is  there  that  E(juity  steps  in  to  remedy 
what  otherwise  would  be  a  grievous  injustice.  Estoppel  is 
cognizable  only  in  equity,  hence  the  present  case  belongs 
on  that  side  of  the  court,  and  the  rule  of  Ilolmberg  v. 
Armbrecht,  327  U.S.  392;  66  S.Ct.  582  becimios  applicable. 
As  stated  in  the  Hobnberg  case  (327  U.S.  392,  subds.  9 
to  12  inch) : 

*'*  *  *  If  want  of  due  diligence  by  the  jilaintiff  may 
make  it  unfair  to  pursue  the  defendant,  fraudulent 
conduct  on  the  jiart  of  the  defendant  may  have  pre- 
vented the  plaintiff  from  being  diligent  and  may  make 
it  unfair  to  bar  appeal  to  equity  because  of  mere 
lapse  of  time. 

"Equity   will    not    lend    itself    to    such    fraud    and 
historically  has  relieved  from  it.  It  bars  a  defendant 


13 

from  setting  up  such  a  fraudulent  defense,  as  it  inter- 
poses against  other  forms  of  fraud.  And  so  this  court 
long  ago  adopted  as  its  own  the  old  chancery  rule 
that  where  a  plaintiff  has  been  injured  by  fraud  and 
'remains  in  ignorance  of  it  without  any  fault  or  want 
of  diligence  or  care  on  his  part,  the  bar  of  the  statute 
does  not  begin  to  run  until  the  fraud  is  discovered 
though  there  be  no  special  circumstances  or  efforts 
on  the  part  of  the  party  committing  the  fraud  to  con- 
ceal it  from  the  knowledge  of  the  other  party',  Bailey 
V.  Glover,  21  Wall.  342,  348,  22  L.Ed.  636;  and  see 
Exploration  Co.  v.  United  States,  247  U.S.  435,  38 
S.Ct.  571,  62  L.Ed.  1200;  Sherwood  v.  Sutton,  Fed. 
Cas.  No.  12,782,  5  Mason  143. 

**This  equitable  doctrine  is  read  into  every  federal 
statute  of  limitation.  If  the  Federal  Farm  Loan  Act 
had  an  explicit  statute  of  limitation  for  bringing  suit 
under  Sec.  16,  the  time  would  not  have  begun  to  run 
until  after  petitioners  had  discovered,  or  had  failed 
in  reasonable  diligence  to  discover,  the  alleged  de- 
ception by  Bache  which  is  the  basis  of  this  suit.  Bailey 
V.  Glover,  supra;  Exploration  Co.  v.  United  States, 
supra;  United  States  v.  Diamond  Coal  Co.,  255  U.S. 
323,  333,  41  S.Ct.  335,  337,  65  L.Ed.  660.  It  would  be 
too  incongruous  to  confine  a  federal  right  within  the 
bare  terms  of  a  State  statute  of  limitation  unrelieved 
by  the  settled  federal  equitable  doctrine  as  to  fraud, 
when  even  a  federal  statute  in  the  same  terms  would 
be  given  the  mitigating  construction  required  by  that 
doctrine." 

This  case  must  be  decided  on  the  present  condition  of 
the  pleadings,  and  all  of  the  many  and  vicious  wrongs  set 
out  in  the  complaint  and  inflicted  upon  appellant  by  ap- 
pellees are  admitted  for  the  purposes  of  this  motion,  and 
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stand  as  wrongful  acts  committed  by  appellees  pursuant 
to  the  conspiracy  entered  into  by  them  in  November  1929. 
If  the  concealment  by  Bache  in  the  Holmherg  case  of  his 
ownership  of  the  shares  of  stock  there  in  question  called 
for  application  of  the  doctrine  of  estoppel  as  was  there 
applied,  certainly  the  many  illegal,  vicious  and  unfair 
activities  of  appellees  as  set  forth  in  the  complaint  herein 
likewise  constitute  a  basis  for  the  application  of  such 
doctrine,  an  equitable  principle  of  justice  and  fair  play. 

As  stated,  estoppel  is  only  applicable  in  Equity,  and 
Equity  having  taken  jurisdiction  through  its  estoppel  arm, 
will  hold  the  case  and  take  it  through  to  its  conclusion. 

Counsel  claim  (p.  67)  that  there  is  no  evidence  of  fraud 
or  concealment  in  the  present  cause.  Wholly  aside  from 
the  allegations  of  the  complaint  as  to  such  fact,  a  con- 
spiracy to  destroy  another  financially  is  in  itself  a  fraud 
upon  the  party  against  whom  it  is  directed.  (The  con- 
spiracy charged  upon  herein  is  admitted.) 

An  examination  of  many  cases  and  texts  leads  to  the 
inescapable  conclusion  that  such  statement  is  absolutely 
correct.  The  conclusion  stated  is  self-evident  and  consti- 
tutes an  expression  of  natural  justice.  The  word  "fraud" 
covers  many  situations  and  certainly  a  conspiracy  to  injure 
another  is  in  itself  a  fraud  upon  the  party  against  whom 
such  conspiracy  is  directed.  In 

37  C.  J.  Sec,  p.  20i 

it  is  said  in  part : 

a*  *  #  jj^  ^^g  (fraud's)  general  or  generic  sense,  it 
comprises  all  acts,  omissions,  and  concealments  in- 
volving a  breach  of  legal  or  equitable  duty  and  re- 
sulting in  damage  to  another,  *  *  *" 
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37  C.J./S'.,  page  221: 

"Fraud  may  be  committed  by  actions  as  well  as 
by  words  and  the  elements  are  the  same  whether  it 
originates  in  a  conspiracy  or  is  committed  by  an  in- 
dividual without  aid  or  cooperation." 

Here  the  conspiracy  charged,  and  admitted,  was  a  viola- 
tion of  the  anti-trust  laws.  Sees.  1  and  2  thereof,  and 
certainly  a  conspiracy  to  violate  such  laws,  with  the  pur- 
pose and  intent  of  destroying  appellant,  constituted  a 
fraud  upon  appellant.  Conspiracies  such  as  the  present 
are  self-concealing.  Conspirators  do  not  shout  their  pur- 
poses from  the  housetops. 
Fraud  is  defined  in 

U.  S.  V.  Proctor  S  Gamble  Co.,  47  F.  Supp.  at  p. 
678  (D.C.  Mass.) 

as  follows: 

"Broadly,  'fraud'  has  been  defined  as  'any  artifice 
whereby  he  who  practices  it  gains,  or  attempts  to 
gain,  some  undue  advantage  to  himself,  or  to  work 
some  wrong  or  do  some  injury  to  another,  by  means 
of  a  representation  which  he  knows  to  be  false,  or 
of  an  act  which  he  knows  to  be  against  right  or  in 
violation  of  some  positive  duty.'  Commonwealth  v. 
Tuckerman,  10  Gray,  Mass.,  173,  203,  cited  with  ap- 
proval in  Commonwealth  v.  O'Brien,  305  Mass.  393, 
397,  398,  26  N.E.2d  235.  But,  as  was  stated  in  Foshay 
V.  United  States,  8  Cir.,  68  F.2d  205,  211:  'To  try 
to  delimit  ' '  fraud ' '  by  definition  would  tend  to  reward 
subtle  and  ingenious  circumvention  and  is  not  done.'  " 

37  C.  J.  Sec.  at  p.  204  fraud  is  defined  as 

"An  act  or  course  of  deception  deliberately  prac- 
ticed with  the  view  of  gaining  a  wrong  or  unfair  ad- 
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vantage;  deceit;  trick;  an  artifice  by  which  the  right 
or  interest  of  another  is  injured."  (Cites  in  support 
Eliason  v.  Wilborn,  167  N.E.  101;  affirmed  50  S.Ct. 
382;  281  U.S.  547.) 

The  quotation  is  from  the  opinion  of  the  Illinois  Su- 
preme Court,  and  is  taken  from  Storey's  Equity  Juris- 
prudence, Vol.  1,  Sees,  186,  187.  This  case  was  affirmed 
by  the  Supreme  Court  without  any  discussion  of  the 
question  of  fraud  but  the  affirmation  of  the  Illinois 
court's  decision  indicated  approval  by  the  Supreme  Court 
of  such  holding  as  to  fraud. 

Certainly  under  such  definition  the  conspiracy  here 
charged   and   admitted   constituted    a   fraud. 

In  Wells  r.  Zeuz,  83  Cal.  Aji)).  137  the  Court  in  dis- 
cussing fraud  states: 

n*  •  •  ^Q  definite  and  invariable  rule  can  be  laid 
down  as  a  general  propositi(tn  defining  fraud,  as  it 
includes  all  surprise,  trick,  cunning,  dissembling,  and 
unfair  ways  by  which  another  is  deceived.  (Arm- 
strong V.  Wasson,  93  Okl.  262  (220  Pac.  643).) 

The  statutes  of  California  expressly  provide  that 
the  suppression  of  a  fact  by  one  who  gives  informa- 
tion of  other  facts  likely  to  mislead  for  want  of  com- 
munication of  the  fact  concealed  is  deceit  (Civ.  Code, 
sec.  1710),  and  any  other  act  fitted  to  deceive  is 
actual  fraud.  (Civ.  Code,  sec.  1572.)" 

The  Civil  Code  of  the  State  of  California  states  in  defi- 
nite terms  the  right  of  every  individual  to  be  free  of  in- 
jury at  the  hands  of  another.  Sec.  1708  provides  as  follows: 
"Every  person  is  bound,  without  contract,  to  ab- 
stain from  injuring  the  person  or  i)roperty  of  another, 
or  infringing  upon  any  of  his  rights." 
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It  was  held  in 

People  V.  Wisecarver,  67  Cal.  App.  2d,  at  207: 
''Fraud  may  be  committed  by  declaring  to  be  true 
that  which  the  declarant  does  not  believe  to  be  true; 
by  suppressing  a  fact  which  he  is  bound  to  disclose; 
or  by  making  a  promise  without  any  intention  of 
performing  it.  (Civ.  Code,  sec.  1710;  Wells  v.  Zenz, 
83  Cal.  App.  137,  140  (256  Pac.  484).)  Moreover,  any 
act  fitted  to  deceive  is  actual  fraud.  (Civ.  Code,  Sec. 
1572.)" 

Further  authorities  in  point  are  as  follows : 
In  37  C.  J.  Sec,  page  246,  sec.  16(b)  it  is  said: 

"*  *  *  If  the  fact  concealed  is  peculiarly  within  the 
knowledge  of  one  party  and  of  such  a  nature  that  the 
other  party  is  justified  in  assuming  its  non-existence, 
there  is  a  duty  of  disclosure,  and  deliberate  suppres- 
sion of  such  fact  is  fraud." 

In  Eeroz  v.  Capital  Co.,  27  C.(2)  349,  subds.  (5)  and  (6), 
it  was  held: 

"The  sellers  of  a  house  have  a  duty  to  reveal  the 
hidden  and  material  facts  with  regard  to  structural 
defects  concealed  by  their  agent  and  of  which  they 
have  knowledge,  and  their  failure  to  disclose  them 
constitutes  fraud." 

Funk   &   Wagnall's    New    Standard   Dictionary   defines 
"Fraud"  as  follows: 

"Fraud:  (1)  An  act  of  deliberate  deception  prac- 
ticed with  the  object  of  securing  something  to  the 
prejudice  of  another;  a  trick  or  stratagem  intended 
to  obtain  an  unfair  advantage;  craft;  circumvention; 
trickery. 
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(2)    (Law)  Any  artifice  or  deception,  practiced  to 
cheat,  deceive,  or  circumvent  another  to  his  injury." 
(Italics  ours) 

"Artifice"  is  defined  as  follows: 

"Artifice:     (1)  Subtle  or  deceptive  art  in  contriv- 
ing; trickery;  strategy;  as   to  lure  by  artifice. 

(2)  Any  instance  of  cunning  skill,  intended  to  de- 
ceive or  outwit;  a  strategem;  an  ingenious  contriv- 
ance. An  artifice  is  a  carefully  and  delicately  pre- 
pared contrivance  for  doing  indirectly  what  one  could 
not  well  do  directly."  (Italics  ours) 

Please  note  how  aptly  these  two  definitions  fit  in  with 
Sec.  1708  of  the  California  Civil  Code  (cited  above)  re- 
quiring all  to  abstain  from  injuring  the  person  or  property 
of  another.  Under  the  definitions  cited  above,  a  conspiracy 
to  destroy  another  financially  is  certainly  an  injury  to 
both  the  person  and  property  of  another,  as  well  as  an 
infringement  upon  the  rights  of  the  person  against  whom 
the  conspiracy  is  directed. 

THE   PRE-TRIAL    ORDER    WAS    DIRECTLY    CONTRARY 
TO    THE   HOLDING    OF    THIS    COURT. 

Fleishhacker  v.  Blum,  109  Fed.  2d,  543  cited  on  p.  17 
of  our  opening.  In  that  case  the  question  arose  as  to 
when  the  statute  of  limitations  began  to  run  and  called 
for  an  interpretation  of  subd.  4  of  Sec.  338  of  the  Cali- 
fornia Code  of  Civil  Procedure.  It  will  be  recalled  that 
such  subdivision  reads  as  follows: 

"4.  An  action  for  relief  on  the  ground  of  fraud 
or  mistake.  The  cause  of  action  in  such  case  not  to 
be  deemed  to  have  accrued  until  the  discovery,  by  the 
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aggrieved  party,  of  the  facts  constituting  the  fraud 
or  mistake."  (Italics  ours) 

It  became  necessary  for  this  Court  to  define  ''discovery" 

and  on  tliat  point  the  Court  stated : 

"The  word  'discovery,'  as  used  in  the  statute, 
means  actual  knowledge,  or  knowledge  of  facts  which, 
in  the  exercise  of  due  diligence,  would  have  led  to  an 
actual  discovery  of  the  fraud.  Consolidated  Reservoir 
&  Power  Co.  v.  Scarborough,  216  Cal.  698,  701,  703, 
16  P.2d  268 ;  Lady  Washington  etc.  Co.  v.  Wood,  113 
Cal.  482,  46  P.  809;  Victor  Oil  Co.  v.  Drum,  184  Cal. 
226,  240,  193  P.  243 ;  Prentiss  v.  McWhirter,  9  Cir.,  63 
F.2d  712,  715."  (Italics  ours) 

Note,  please,  that  "discovery"  means  "actual  knowl- 
edge," not  "belief,"  on  the  part  of  the  complaining  party 
that  he  had  been  injured.  "Belief"  or  "suspicion"  play 
no  part.  We  respectfully  submit  that  the  Blum  case, 
standing  alone,  reverses  this  case.  All  of  the  California 
cases  cited  on  p.  16  of  our  opening,  particularly  Hansen 
V.  Bear  Film  Co.,  28  Cal.  2d,  154;  168  P.2d,  946,  subds. 
11  and  12,  fix  the  initial  date  of  the  running  of  the  statute 
as  of  the  discovery  of  the  cause  of  action,  not  when  plain- 
tiff "believed"  that  he  had  been  injured  by  the  wrong 
of  the  defendant.  Holmhcrg  v.  Armhrecht,  supra,  is  also 
controlling  on  this  point. 

Of  course,  every  time  appellant  was  injured  by  one  of 
these  overt  acts  it  knew  that  it  was  being  hurt,  but  mere 
"suspicion"  or  "belief"  that  appellees  were  responsible 
therefor  and  were  atfting  in  concert  in  violation  of  the 
anti-trust  laws,  did  not  start  the  running  of  the  statute. 
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for  until  the  cause  of  action  was  ** discovered "  in  Septem- 
ber of  1944,  the  statute  did  not  begin  to  operate. 
Suspicion  is  not  discovery. 

Kalkruih  v.  Resort  Properties,  57  Cal.  App.  2d,  146 ; 
134  Pae.  2d,  513  (cited  on  p.  19  of  our  opening) ; 
American  Surety  Co.  v.  Pauly,  170  U.S.  133  (cited 
pp.  18  and  19  of  our  opening). 

"Belief"    is    defined    in    "Webster's    International    Dic- 
tionary of  the  English  Language  in  part  as  follows: 
"Belief"   admits  of  all  degrees,  from   the  slightest 
suspicion  to  the  fullest  assurance." 

Therefore,  when  the  lower  Court  fixed  "belief"  as  one 
of  the  basic  tests  of  its  pre-trial  order,  it  in  effect  held 
that  "l)elief"  of  appellant,  based  on  the  slightest  sus- 
picion, that  it  had  been  damaged  through  the  violation 
of  the  anti-trust  laws  by  appellees,  started  the  running 
of  the  statute;  such  holding  was  contrary  to  the  ruling 
of  both  the  United  States  Supreme  Court  {Holmberg  case) 
and  of  this  Court  {Flcishhacker  v.  Blum)  as  well  as  that 
of  the  California  courts.  Neither  "belief"  nor  "sus- 
picion" constitutes  the  starting  point  of  the  statute  of 
limitations — the  time  of  "discovery"  of  the  cause  of  ac- 
tion fixes  such  starting  point. 

We  therefore  respectfully  submit  that  the  pre-trial 
order  of  the  lower  Court  was  error  in  law  as  well  as  in 
fact.  In  no  authorities  is  it  even  intimated  that  "belief" 
on  the  part  of  a  plaintiff  that  the  wrongs  suffered  by  him 
had  been  caused  by  defendants  pursuant  to  a  violation  of 
law,  or  that  defendants  had  committed  such  violation,  con- 
stituted "discovery"  within  the  meaning  of  the  statute 
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of  limitations  or  of  the  equitable  doctrine  laid  down  in  the 
Holmberg  case.  This  Court  has  also  so  spoken  in  the 
Fleishhacker  case,  supra,  and  which  holding  has  never 
been  questioned.  The  insertion  of  the  word  "belief"  in 
the  pre-trial  order  destroyed  it  from  a  legal  standpoint 
and  the  fixing  of  the  date  of  May  17,  1929  (almost  six 
months  prior  to  the  formation  of  the  conspiracy  of  '29 
— the  cause  of  action)  from  a  factual  basis. 

III. 
AS  TO   THE  FOSTER  &  KLEISER  CASE. 
At  the  outset  of  counsel's  brief  this  statement  is  made: 
"The  case  is  governed  by  the  decision  of  this  Court 
in  Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co.,  85 
F.2d,  742  (Cert.  den.  299  U.S.  613)." 

They  therefore  rest  their  whole  case  on  such  citation. 
If  they  can  find  no  stronger  pillar,  their  attempt  at  dis- 
traction fails  and  their  defense  falls  to  pieces.  It  merely 
requires  a  careful  reading  of  such  cited  case  to  show  the 
correctness  of  the  foregoing  statement.  It  has  no  applica- 
tion of  any  kind  to  this  particular  case  for  it  was  a 
straight  action  at  law  where  neither  fraud  nor  misrepre- 
sentation nor  concealment  was  present.  The  fact  that 
time  had  barred  a  recovery  at  law  due  to  the  statute  of 
limitations,  was  undisputed  but  plaintiff  there  attempted 
to  claim  fraud  and  concealment,  in  which  claim  he  was 
immediately  defeated  as  soon  as  the  president  of  plaintiff 
testified  that  the  general  manager  of  defendant  Foster  & 
Kleiser,  had  stated  directly  to  such  president  that  defend- 
ant company  was  "out  to  get  you,"  and  enumerated  five 
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companies  that  defendant  had  put  out  of  business  (p. 
752).  That  statement  had  been  made  many  more  than 
three  years  prior  to  the  commencement  of  the  action,  and 
gave  direct  notice  to  plaintiff  of  the  illegal  activities  of 
defendant  and  of  its  intent  and  purpose  to  put  plaintiff 
out  of  business  as  it  had  done  to  other  companies.  Cer- 
tainly where  there  is  such  a  bald,  open  statement  of  in- 
tent and  purpose  made  directly  to  the  party  intended  to 
be  injured,  there  was  no  fraud  or  concealment,  hence 
no  basis  for  the  application  of  the  equitable  doctrine  of 
estoppel.  Therefore  the  case  resolved  itself  into  a  straight 
action  at  law,  and  the  statutory  period  of  limitations  hav- 
ing expired,  the  Court  had  no  alternative  but  to  find  for 
the  defendant. 

The  facts  in  the  present  case  are  absolutely  to  the  con- 
trary, where  conspiracy,  fraud  and  concealment  are  all 
present.  Here  appellant  was  totally  unaware  of  the  ac- 
tivities of  appellees  in  the  formation  and  operation  of  the 
1929  conspiracy.  That  fact  is  without  dispute  for  the 
complaint  alleges  that  appellant  knew  nothing  of  the  '29 
conspiracy  or  that  the  activities  of  appellees  were  pursuant 
thereto,  until  the  fall  of  1944.  It  is  on  this  point  that 
appellees  led  the  lower  Court  astray  and  are  endeavoring 
to  do  likewise  on  this  appeal;  appellees  make  no  mention 
of  the  '29  conspiracy,  neither  denying  the  same  nor  the 
activities  pursuant  thereto,  but  attempt  by  referring  to 
various  other  earlier  conspiracies  which  surrounded  cer- 
tain overt  acts,  to  draw  the  attention  of  the  Court  away 
from  the  cause  of  action  given  by  the  1929  conspiracy  and 
endeavor  to  claim  that  because  appellant  knew  it  was 
being  damaged  by  such  overt  acts,  it  thereby  "discovered" 
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the  cause  of  action  on  which  the  complaint  is  based.  It 
was  due  to  the  persuasion  of  appellees  to  such  end  that 
the  lower  Court  made  its  error  in  settling  its  pre-trial 
order  as  it  did. 

All  that  the  Foster  &  Kleiser  case  decided  is  that  if, 
in  an  action  at  law,  the  defendant  admits  to  plaintiff  that 
it  is  determined  to  destroy  him,  there  is  no  fraud  or  con- 
cealment on  which  to  base  an  estoppel  and  thereby  turn 
the  case  over  to  the  equity  side  of  the  Court.  A  careful 
reading  of  the  citation  shows  that  all  else  is  mere  dicta 
of  the  writer  of  the  opinion.  Wliile  the  question  of  con- 
tinuing conspiracy  is  referred  to  it  is  passed  bj^  most 
casually  and  the  discussion  thereon  was  of  the  slightest 
kind — probably  due  to  the  fact  that  even  applying  the 
doctrine  of  continuing  conspiracy,  the  statute  had  run,  for 
such  doctrine  of  continuing  conspiracy  does  not  mean  that 
the  plaintiff's  right  of  action  continuously  and  for  all  time 
exists;  it  does  go  to  the  extent  that  where  there  are  a 
series  of  overt  acts  each  one  pursuant  to  and  in  further- 
ance of  the  original  conspiracy,  the  statute  will  not  begin 
to  run  until  the  performance  of  the  last  of  such  overt 
acts. 

The  Foster  S  Kleiser  case  was  decided  on  September 
22,  1936.  Fleishhacker  v.  Blum  was  decided  by  this  Court 
on  February  7,  1940  and  definitely  lays  down  the  definition 
of  ''discovery."  It  is  significant  that  in  the  opinion  in  the 
Blum  case  no  reference  is  made  to  the  Foster  S  Kleiser 
case,  neither  in  the  discussion  of  the  statute  of  limitations 
nor  of  the  fraud  claimed  in  that  case. 

The  Holniherg  case  was  decided  by  the  Supreme  Court 
February  25,  1946  and  laid  down  definitely  the  rules  as  to 
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adoption  by  a  court  of  equity  of  a  cause  wherein  fraud 
and  concealment  exist  and  the  statute  of  limitations  is 
urged  as  a  defense  against  such  claim  of  fraud  and  con- 
cealment. Any  statements  by  way  of  dicta  or  otherwise 
which  appear  in  the  Foster  d  Kleiser  case  and  which 
would  seem  to  be  contrary  to  the  holding  of  the  Holmberr/ 
case  of  course  disappear  in  the  face  of  the  latter  decision. 
We  respectfully  request  a  careful  reading  of  the  Foster 
d  Kleiser  case,  when  it  will  be  realized  to  what  extent  the 
hopes  of  appellees  rest  only  in  the  dicta  of  such  opinion. 
The  writer  of  this  brief  yields  to  no  one  in  regard  and 
respect  for  the  author  of  the  Foster  <&  Kleiser  opinion,  and 
perhaps  the  best  way  to  leave  such  citation  is  to  quote 
from  United  States  v.  Buxtan  Lines,  165  F.2d,  993  (4th 
Cir.)  at  p.  995,  subd.  (1): 

"These  (|Uotations  from  the  opinions  of  the  courts 
if  taken  literally  su|iport  the  Government's  position; 
but  'It  is  a  maxim  not  to  be  disregarded,  that  general 
expressions,  in  every  opinion,  are  to  be  taken  in  con- 
nection witli  the  case  in  which  those  expressions  are 
used.  If  they  go  beyond  the  case,  they  may  be  re- 
spected, but  should  not  control  the  judgment  in  a 
subsequent  suit  •  •  •'  Cohens  v.  Virginia,  6  Wheat. 
264,  399,  5  L.Ed.  257." 

IV. 

AS  TO  THE  CLAIM  THAT  THE  COMPLAINT  DOES  NOT  ALLEGE 
FACTS  CONSTITUTING  FRAUDULENT  CONCEALMENT  (Brief, 
p.    67). 
Herein  it  is  contended  that  a  violation  of  the  anti-trust 
law  is  not  in  itself  fraudulent  concealment.  We  have  an- 
swered  that    contention   in   other   portions   of   this   brief 
where  it  is  demonstrated  that  a  conspiracy  in  and  of  itself 
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constitutes  a  fraud  upon  the  party  against  whom  the 
conspiracy  is  directed.  In  this  portion  of  their  brief  coun- 
sel attempt  to  transform  the  "fraudulent  concealment" 
cases  cited  in  our  opening  to  those  involving  fiduciary  and 
confidential  relationships.  When  fully  read  such  cases 
really  resolve  themselves  into  cases  of  fraud — a  conspiracy 
to  conceal  and  to  do  injury  to  the  plaintiif ,  thereby  bring- 
ing them  under  the  doctrine  laid  down  in  the  Holmherg 
case. 

The  complaint  charges  that  the  1929  conspiracy  was 
formed  (Tr.  p.  34)  and  that  charge  is  not  denied.  Pars. 
63  to  68  inclusive  (pp.  35-37  of  the  Transcript)  set  forth 
further  the  provisions  of  the  '29  conspiracy.  They  allege 
the  activities  of  the  appellees  pursuant  to  such  conspiracy. 
In  Par.  71  of  the  complaint  (Tr.  p.  39)  is  set  forth  in  part 
the  effects  of  the  conspiracy;  also  the  activities  of  ap- 
pellees in  the  Little  Placer  Claim  situation  described  in 
Par.  77  et  seq.  (Tr.  p.  48).  All  of  these  allegations  are 
admitted  by  the  failure  of  appellees  to  deny  them  and  do 
constitute  "fraudulent  concealment"  as  above  defined. 

V. 

AS  TO  THE  CLAIM  THAT  THE  PRESENT  IS  NOT  A  SUIT 
IN  EQUITY   (Brief,  p.  50). 

This  part  of  the  brief  is  an  effort  to  escape  the  rule  of 
the  Holmherg  case.  We  do  not  question  the  authorities 
cited  as  to  an  ordinary  suit  for  treble  damages  being  an 
action  at  law.  That  is  admitted.  But  where  fraud  enters 
into  the  situation,  Equity  extends  its  arm  and  draws  to 
it  the  cause  and  all  of  its  facts.  Such  was  in  ei^'ect  the  rul- 
ing in  the  Iloliiiherg  case,  for  aside  from  the  concealment 
by  Bache  of  his  ownership  of  stock  in  the  bank,  the  action 
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would  have  been  one  at  law  for  simple  recovery  of  the 
treble  damages  given  by  Congress  to  persons  injured  by 
violations  of  the  Bank  laws.  But  where  defendants  admit 
the  formation  of  a  conspiracy,  and  where  they  admit  their 
activities  thereunder,  and  then  endeavor  to  escape  liability 
by  an  attempt  to  turn  the  statute  of  limitations  into  a 
sword  rather  than  a  shield,  thus  eluding  punishment  or 
liability  resulting  from  their  activities,  and  which  activities 
have  been  fraudulently  concealed,  the  equitable  doctrine 
of  estoppel  applies  and  the  case  at  once  resolves  itself  into 
an  equity  situation,  with  all  of  the  principles  of  that 
branch  of  law  applying  themselves  to  do  justice  to  the 
injured  party. 

Counsel  (p.  53)  contend  that  our  present  contention  is 
inconsistent  with  our  position  below.  In  support  thereof 
counsel  cite  certain  statements  made  on  the  pre-trial  con- 
ference in  which  counsel  for  ai)pellant  stated  "The  statute 
would  have  run  unless  we  did  allege  and  prove  some  ex- 
cusatory facts."  Such  statement  does  not  constitute  any 
claim  contrary  to  our  present  position.  The  "excusatory 
facts"  referred  to  consisted  of  the  ecjuitable  principle  of 
estoppel  which  we  have  been  attempting  to  apply  through- 
out this  whole  case.  In  a  case  of  this  character,  excusatory 
facts  can  only  arise  in  equity.  The  application  of  excusa- 
tory facts  constitutes  no  more  than  the  tolling  of  the 
statute  of  limitations  pursuant  to  the  well  established 
principles  of  equity. 
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VI. 

AS  TO  THE  CONTENTION  THAT  A  DENIAL  OF  A  CLAIM  OR 
ACCUSATION  OF  WRONGDOING  IS  NOT  FRAUDULENT  CON- 
CEALMENT (Brief,  p.  69). 

Under  this  heading  counsel  claim  that  the  denials  of 
guilt  by  appellees,  or  some  of  their  officials,  when  so 
charged  by  Mr.  Burnham,  did  not  constitute  fraudulent 
concealment.  Such  is  not  the  law.  While  it  may  be  true 
that  a  defendant  may  not  be  obliged  to  answer  and  mere 
silence  is  not  admission,  still,  if  he  presumes  to  and  does 
reply  to  a  charge  he  must  speak  the  truth  and  his  failure 
to  do  so  constitutes  fraudulent  concealment.  This  was 
definitely  decided  in  the  case  of 

Kimhall  v.  P.  G.  <&  E.,  220  Cal.  203, 
where  at  p.  219  it  was  said: 

*'***In  this  connection,  it  is  well  to  keep  in  mind  the 
elementary  principle  set  forth  in  12  Ruling  Case  Law, 
p.  310,  section  71,  as  follows:  'Even  though  one  is 
under  no  obligation  to  speak  as  to  a  matter,  if  he 
undertakes  to  do  so,  either  voluntarily  or  in  response 
to  inquiries,  he  is  bound  not  only  to  state  truly  what 
he  tells,  but  also  not  to  suppress  or  conceal  any  facts 
within  his  knowledge  which  will  materially  qualify 
those  stated.  If  he  speaks  at  all  he  must  make  a  full 
and  fair  disclosure.  To  tell  a  half  truth  has  been  de- 
clared to  be  equivalent  to  the  concealment  of  the 
other  half.  A  partial  and  fragmentary  disclosure,  ac- 
companied by  the  wilful  concealment  of  material  and 
qualifying  facts,  is  not  a  true  statement,  and  is  as 
much  a  fraud  as  an  actual  misrepresentation,  which, 
in  effect  it  is.  Therefore,  if  one  wilfully  conceals  and 
suppresses  such  facts,  and  thereby  leads  the  other 
party  to  believe  that  matters  to  which  the  statements 
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made  relate  are  different  from  what  they  actually  are, 
he  is  guilty  of  a  fraudulent  concealment.'  " 

This  case  was  affirmed  and  the  same  rule  laid  down  in 
Sears  v.  Rule,  supra  (27  Cal,  2d,  131). 

The  evidence  shows  that  on  October  19,  1937  Mr.  Burn- 
ham  called  on  Mr.  Emlaw  and  Mr.  F.  C.  Baker,  both  of 
appellee  American  Potash  &  Chemical  Corporation,  and 
at  that  time  both  of  such  parties  denied  that  there  was 
any  connection  between  their  company  and  the  other  ap- 
pellees Pacific  Coast  Borax  Company  or  Borax  Consoli- 
dated, Ltd.  (Tr.  p.  148;  also  394  to  396  top  of  page). 
It  was  not  necessary  for  either  Mr.  Emlaw  or  Mr.  Baker 
to  reply  to  the  charges  or  inquiries  of  Mr.  Burnham  but 
when  they  did  so,  they  were  required  to  speak  the  truth, 
and  having  failed  to  do  so,  they  were  guilty  of  a  fraudu- 
lent concealment.  This  is  only  one  of  several  instances 
where  similar  situations  arose. 

Under  this  same  heading  counsel  cite  authorities  to  the 
effect  that  when  an  injured  party  is  put  on  notice  he  must, 
investigate  to  discover  the  exact  facts,  in  this  case  the 
1929  conspiracy.  The  evidence  shows  that  Mr.  Burnham- 
was  most  assiduous  in  all  of  his  efforts,  both  to  enlist  the 
Federal  Government  in  an  investigation  of  the  activities 
of  appellees,  and  in  his  own  attempts  to  discover  the  facts. 
The  complaint  and  also  the  cross-examination  of  Mr. 
Burnham  fully  demonstrated  his  endeavors  over  a  period 
of  years  to  determine  the  real  situation  and  to  discover 
the  cause  of  the  activities  of  appellees  and  to  ascertain 
whether  or  not  such  activities  were  based  on  violations 
of  law.  The  letters  written  by  Mr.  Burnham  to  various 
Government  officials  and  introduced  in  the   trial,  bristle 
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with  endeavors  to  ascertain  the  truth.  The  fact  that  he 
was  unable  to  persuade  the  Government  into  action  was 
not  his  fault;  his  efforts  nevertheless  continued  and  it  is 
impossible  to  conceive  of  more  earnest  and  active  attempts 
to  discover  the  facts. 

The  evidence  shows  that  the  concealment  by  appellees  of 
their  fraudulent  activities  was  so  managed  that  even  the 
Government  could  not  discover  the  actual  facts  until  after 
the  commencement  of  World  War  II,  and  it  was  only  after 
the  Government  finally  developed  the  facts  and  commenced 
its  proceedings  in  the  fall  of  1944  that  the  true  light 
dawned  upon  all  of  these  parties  who  had  been  so  griev- 
ously injured  by  appellees.  The  true  facts  were  not  dis- 
covered until  the  Government  discovered  that  the  capital 
stock  of  appellee  American  Potash  &  Chemical  Corpo- 
ration was  owned  by  German  interests,  not  by  the  Brit- 
ish concerns  formerly  believed  to  be  in  control.  Upon 
discovering  the  German  ownership  the  Government  seized 
the  books  and  records  of  such  appellee  and  through  them 
discovered  the  conspiracy  of  November  1929  with  all  of  its 
attendant  facts.  This  explains  the  reason  why  Mr.  Burn- 
ham  could  secure  no  satisfaction  from  the  Government 
agencies  to  which  he  appealed  for  assistance,  for  up  until 
the  seizure  of  the  German-held  stock  the  Government  had 
no  proof  of  the  existence  of  the  conspiracy. 

VII. 

THE  LOWER  COURT  ERRED  IN  REFUSING  TO  ALLOW  COUNSEL 
FOR  APPELLANT  TO  READ  THE  COMPLAINT  AND  AN- 
SWER TO  THE  JURY. 

The  main  answer  coun'sel  make  to  this  very  important 
point  is  that  to  have  permitted  a  reading  of  the  complaint 
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would  liave  been  to  inflame  the  jury  so  as  to  prevent  it 
from  giving  fair  consideration  to  the  issues  to  be  sub- 
mitted! That  is  certainly  a  novel  attempt  at  extension  of 
the  pleas  of  confession  and  avoidance,  and  is  to  say  that 
because  the  facts  admitted  by  appellees  were  of  such  a 
nature  as  to  convict  them,  such  admission  and  facts  should 
not  be  given  to  the  jury.  The  allegations  admitted  by  ap- 
pellees constituted  evidence  and  proof  of  facts  which  at 
various  points  in  their  brief  ai)pellees  claim  were  not 
proved,  forgetting  that  as  long  as  such  facts  were  admitted 
there  was  no  need  of  proving  them. 

Counsel  also  contend  that  the  lower  Court  granted  them 
permission  to  file  a  special  answer  to  raise  the  plea  of  the 
statute  of  limitations.  The  order  also  provided  (Tr.  p.  185) 
that  the  time  of  defendants  to  answer  on  the  merits  was 
extended  to  a  date  ten  days  after  determination  of  the 
special  issue,  if  the  same  was  decided  adversely  to  ap- 
pellees. Instead  of  confining  their  answer  directly  to  the 
plea  of  the  statute,  they  also  added  a  denial  of  three  of  the 
allegations  of  the  complaint,  viz.  Par.  75  involving  the 
statement  of  the  conversation  in  May  1929  between  Mr. 
Burnham  and  Mr.  Zabriskie  (Tr.  p.  46),  and  Par.  81A 
alleging  that  the  plaintiff  was  without  knowledge  of  the 
conspiracy,  that  the  same  was  fraudulently  concealed  from 
plaintiff,  and  was  not  discovered  by  plaintiff  until  Sep- 
tember 1944  (Tr.  p.  100);  also  Par.  BIB  (Tr.  p.  102)  also 
alleging  concealment.  On  a  trial  of  the  special  issue  of  the 
statute  alone,  appellees  had  no  right  to  deny  any  of  the 
factual  allegations  of  the  complaint.  They  took  the  com- 
plaint as  it  stood  and  based  their  defense  wholly  and  solely 
on  the  statute  of  limitations  as  applied  to  the  whole  of 
the  complaint,  not  to  portions  thereof.  If  the  lower  Court 
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attempted  to  give  appellees  an  order  to  such  effect  it  was 
of  course  improper  and  without  the  power  of  such  lower 
Court  so  to  do. 

We  do  not  question  the  right  of  appellees  to  answer  the 
complaint  in  full  and  then  add  a  special  plea  of  the  statute 
of  limitations,  but  even  in  that  situation  the  special  trial 
on  the  statute  would  have  been  with  the  same  force  and 
effect  as  though  appellees  had  not  answered  the  complaint 
in  whole,  for  on  a  special  trial  on  such  statute  the  latter 
plea  would  have  admitted  all  of  the  allegations  of  the 
complaint  for  the  purposes  of  such  special  issue.  In  other 
words,  appellees  could  not  blow  both  hot  and  cold — if  they 
relied  on  the  statute  they  admitted  the  allegations  of  the 
complaint;  if  they  went  to  trial  on  the  merits  they  also 
admit  those  allegations  of  the  complaint  not  denied.  Where 
the  trial  is  solely  upon  the  statute,  appellees  cannot  deny 
in  support  of  such  plea  the  factual  allegations  of  the  com- 
plaint or  any  part  of  them.  This  appellees  attempt  to  do 
in  the  present  case.  The  special  trial  went  forward  on  the 
complaint  and  the  plea  of  the  statute.  The  reading  of  the 
pleadings  to  the  jury  is  always  permissible,  and  the  refusal 
of  the  lower  Court  to  grant  counsel  for  appellant  such 
right  was  in  itself  reversible  error,  for  it  is  always  proper 
to  present  to  the  jury  for  their  consideration  the  admis- 
sions of  the  defendants. 

Furthermore,  in  the  absence  of  admissions  of  the  facts 
alleged  in  the  complaint  there  would  be  nothing  to  which 
the  statute  of  limitations  could  apply.  In  other  words,  if 
there  are  no  facts,  proved  or  admitted,  there  can  of  course 
be  no  plea  of  the  statute.  There  must  be  facts  alleged  to 
which  a  plea  of  the  statute  could  be  made,  and  the  only 
way  of  placing  such  facts  before  the  jury  on  the  trial  of 
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the  special  issue  on  the  statute,  would  be  to  read  to  the 
jury  the  facts  set  forth  in  the  complaint. 

vni. 

AS   TO   THE   CONTINUING   CONSPIRACY. 

This  question  is  discussed  in  our  opening  commencing 
p.  32  where  we  set  forth  the  rule  laid  down  in  United 
States  V.  Kissel,  218  U.S.  601  and  other  authorities.  To 
this  appellees  reply  (p.  55)  by  the  contention  that  the 
cited  authorities  on  this  point  all  refer  to  criminal  cases 
and  not  to  civil  actions.  No  explanation  is  offered  as  to 
why  the  rule  should  be  different  in  criminal  and  in  civil 
cases.  It  is  also  contended  that  this  Court  in  the  Foster  <& 
Kleiser  case,  supra,  expressly  held  that  the  Kissel  case 
was  inapplicable  to  a  case  of  this  character.  As  we  have 
shown  in  our  discussion  of  the  Foster  d  Kleiser  case,  such 
was  not  the  holding  of  this  Court.  At  most,  all  the  Court 
there  did  was  to  ignore  the  point  and  there  was  no  holding 
to  the  extent  claimed  by  counsel. 

The  Kissel  case  was  an  anti-trust  prosecution  and  all 
that  Justice  Holmes  said  in  his  opinion,  we  respectfully 
submit,  would  cover  the  situation  in  a  civil  action.  15 
U.S.C.A.  Sec.  15  under  which  the  present  action  is  brought 
expressly  provides  that  any  person  who  shall  be  injured 
in  his  business  or  property  by  reason  of  anything  for- 
bidden in  the  anti-trust  laws  may  sue  therefor,  etc.  The  acts 
forbidden  by  the  anti-trust  laws  are  set  forth  in  Sees.  1  and 
2,  so  that  these  treble  damage  actions  are  brought  directly 
under  the  specific  provisions  of  the  same  Act,  under  which 
the  same  defendants  may  be  criminally  prosecuted.  Neither 
counsel  nor  ourselves  have  been  able  to  discover  any 
authorities  which  pass  directly  upon   this  point   and   so 
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this  becomes  a  case  of  first  impression  to  the  extent  of 
such,  question. 
The  case  most  nearly  approaching  this  point  was 

Northern  Kentucky  Telephone  Co.  v.  Southern  Bell 
Telephone,  Etc.,  73  F.(2),  333  (CCA.  6)  (Cert. 
den.  55  S.  Ct.  546). 

This  was  a  civil  action  in  which  it  is  apparent  that  the 
doctrine  of  "continuing  conspiracy"  would  have  been 
applied  but  for  the  fact  that  the  last  overt  act  was  be- 
yond the  statutory  period.  Please  note  particularly  the 
statement  of  the  court  appearing  on  page  335. 

The  case  of  Maltz  v.  Sax,  et  al.,  134  F.2d,  2  (Cert.  den. 
319  U.S.  772)  was  a  treble  damage  action.  The  Court 
there  held  (subd.  3) : 

"The  grant  to  persons  injured  through  an  unlawful 
combination  or  conspiracy  in  restraint  of  commerce 
of  a  cause  of  action  for  treble  damages  was  for  pur- 
pose of  multiplying  agencies  which  would  help  enforce 
Sherman  Anti-Trust  Act  and  therefore  make  it  more 
effective.  Sherman  Anti-Trust  Act,  Sec.  1,  15  U.S.C.A. 
Sec.  1;  Clayton  Act,  Sec.  4,  15  U.S.C.A.  Sec.  15." 

In  Weinberg  v.  Sinclair  Refining  Co.,  48  F.  Supp.  203, 
Subd.  (4)  p.  205  it  is  stated: 

"The  three-fold  damage  clause  of  Section  15  was 
designed  to  supply  an  ancillary  force  of  private  in- 
vestigators to  supplement  the  Department  of  Justice 
in  law  enforcement.  Quemos  Theatre  Co.  v.  Warner 
Bros.  Pictures,  D.C,  35  F.  Supp.  949." 

These  two  authorities  certainly  dispose  of  counsel's 
contention  (p.  55)  that  "a  treble  damage  suit  by  a  private 
party  is  not  brought  to  vindicate  the  law."  As  such  author- 
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ities  show,  the  very  purpose  of  the  treble  damage  provision 
is  to  supplement  in  everj'  way  the  activities  of  the  Govern- 1 
ment  in  the  enforcement  of  the  Act;  there  is  no  question 
as  to  that,  and  such  being  true  every  benefit  that  accrues 
to  a  Government  prosecution  should  likewise  apply  to  a 
treble  damage  civil  action.  The  theory  of  the  treble  damage 
provision  is  that  the  defendant  should  suffer  a  penalty 
because  he  has  committed  a  crime.  It  was  written  with 
the  knowledge  that  the  Government  would  not  be  able  to 
reach  very  many  violations  of  the  Act;  therefore  each 
injured  party,  as  stated  in  the  Weinberg  case,  was  made 
and  constituted  a  kind  of  private  policeman.  The  purpose  J 
of  giving  a  plaintiff  treble  damages  has  nothing  to  do  with  I 
compensating  him.  It  is  an  in  terrorem  procedure  to  deter 
other  people  from  violating  the  Act  and  in  this  respect 
has  precisely  the  same  purpose  as  a  criminal  penalty.  A 
rule  for  the  collection  of  three  times  the  actual  damages 
is  in  effect  a  punishment  for  the  commission  of  a  crime. 
One  of  the  purposes  of  the  statute  is  to  take  the  burden 
of  enforcing  the  Act  from  Government  enforcement  agen- 
cies and  enlist  private  parties  in  the  business  of  law  en- 
forcement. This  is  shown  by  the  section  making  a  finding 
in  a  Government  action  prima  facie  evidence  in  a  private 
suit.  While  this  is  a  somewhat  unusual  provision  it  shows 
clearly  that  Congress  realized  the  impossibility  of  the 
ordinary  plaintiff  ever  proving  a  cause  of  action  against 
a  great  corporation  which  has  committed  violations  of  the 
Act  comparable  to  its  size  and  power.  It  also  shows  the 
intention  of  Congress  to  induce  private  parties  to  add  to 
the  fines  and  penalties  which  the  defendant  must  pay  in 
a  Government  suit.  It  is  in  effect  an  invitation  to  plaintiffs 
to  wait  until  the  Government  has  acted  and  found  their 
evidence  for  them. 
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In  this  case  the  Government  has  acted  (Criminal  and 
Civil  Proceedings  of  1944).  The  Government  discovered 
the  evidence  that  appellant  needed.  Appellant  was  in  total 
ignorance  of  the  facts  of  such  '29  conspiracy  and  was 
therefore  unable  to  produce  that  evidence  prior  to  the 
Government  action.  The  purpose  of  the  statute  under  these 
circumstances  would  be  frustrated  if  the  statute  of  limita- 
tions now  bars  this  action.  This  matter  was  not  even  dis- 
cussed in  the  Foster  S  Kleiser  case  or  in  any  of  the  other 
cases  cited. 

These  thoughts  apply  particularly  to  the  case  at  bar 
and  distinguish  it  from  the  authorities  cited  by  counsel 
because  none  of  such  cases,  so  far  as  our  memory  serves 
us,  involved  a  cause  of  action  of  which  the  plaintiff  was 
ignorant  but  which  was  brought  to  light  by  the  subsequent 
discovery  of  the  Government.  Also,  what  would  be  the  pur- 
pose of  a  provision  allowing  plaintiff  to  rely  on  the  Gov- 
ernment findings  for  evidence  if  the  statute  of  limitations 
is  to  bar  him  from  that  unusual  statutory  privilege?  Some 
of  these  anti-trust  cases  took  years  to  try  and  if  the  rule 
excluding  the  doctrine  of  continuing  conspiracy  should  be 
applied  to  cases  of  this  character,  plaintiffs  would  be  de- 
prived of  their  right  to  benefit  by  the  Government's  proof 
merely  by  the  length  of  the  trial.  Why  should  the  de- 
fendants have  a  windfall  of  this  character  simply  because 
of  the  lack  of  manpower  of  the  Government  and  its  ina- 
bility to  fulfill  its  duty  of  uncovering  anti-trust  violations 
for  the  benefit  of  victims!  That  the  statute  intended  to 
confer  this  benefit  is  clear.  To  make  this  benefit  effective 
the  doctrine  of  continuing  conspiracy  must  be  applied  to 
treble  damage  actions.  Furthermore,  why  should  defend- 
ants such  as  the  appellees  be  permitted  to  escape  their 
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just  legal  and  moral  responsibility  to  those  whom  they  have 
so  grievously  injured,  after  admitting,  as  they  have  on  this 
motion,  all  of  the  vicious  activities  charged  in  the  com- 
plaint, on  the  contention  tliat  the  rule  of  continuing  con- 
spiracy always  applied  in  criminal  cases,  should  not  be 
applied  when  their  pocketbook  is  attacked — the  only  means 
which  an  individual  has  of  recouping  his  losses  caused  by 
the  wrongful  activities  of  the  defendants.  The  Anti-Trust 
Act  was  not  passed  to  become  a  cloak  and  shield  to  wrong- 
doers from  civil  liabilities.  There  is  no  conceivable  reason 
why  a  defendant  in  a  criminal  prosecution  should  be  sub- 
ject to  the  rule  of  continuing  conspiracy  and  be  exempt 
from  it  in  a  treble  damage  action  brought  against  him 
for  the  same  wrong  by  the  party  whom  he  has  injured.  The 
one  wrong  is  the  basis  of  both  proceedings,  viz.  criminal 
charges  and  civil  liability,  and  if  the  defendant  is  subject, 
as  he  is,  to  the  rule  of  continuing  conspiracy  on  his  crim- 
inal prosecution,  he  certainly  should  have  the  same  rule 
meted  out  to  him  in  the  civir  cause.  No  distinction  exists, 
and  we  respectfully  submit  that  this  Court  has  the  op- 
portunity of  firmly  establishing  such  rule. 

The  present  case  illustrates  the  point.  Here  the  com- 
plaint alleges  and  the  evidence  shows  a  long  line  of  overt 
acts  after  the  fonnation  of  the  conspiracy  in  November 
1929,  some  of  which  were  (a)  the  continuous  prosecution 
of  the  fraud  order  case  and  the  reinstatement  of  such 
order  in  September  1937;  (b)  the  loss  of  appellant's  lease 
at  Searles  Lake  in  January  1938;  (c)  the  defeat  of  ap- 
pellant's efforts  to  secure  the  reinstatement  of  its  Searles 
Lake  lease  during  1938  and  1939;  (d)  the  acquisition  by 
the  American  Potash  &  Chemical  Corporation,  an  appellee 
herein,  in  November  1939  of  the  deposits  of  borax  formerly 
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held  by  appellant  at  Searles  Lake;  (e)  the  seventeen-year 
opposition  to  appellant's  efforts  to  secure  the  Little  Placer 
property;  and  (f)  the  continued  harassment  of  appellant 
from  1929  to  the  date  of  the  Government's  action  in  1944. 

Each  one  of  such  overt  acts  constituted  a  separate  con- 
spiracy, all  pursuant  to  the  general  conspiracy  of  Novem- 
ber 1929,  and  each  continuing  the  purposes  of  such  gen- 
eral conspiracy.  These  activities  would  all  be  provable 
as  against  the  statute  in  a  criminal  conspiracy  involving 
the  incarceration  of  the  body  of  the  appellees,  so  why 
should  the  same  rule  not  also  apply  to  a  civil  action  for 
damages,  one  against  the  pocketbooks  of  the  same  de- 
fendants and  arising  out  of  the  same  violations,  and  under 
the  same  provision  of  law? 

We  submit  that  there  is  no  logical  or  reasonable  basis 
for  the  distinction  urged  by  appellees. 

The  last  overt  act  in  the  Little  Placer  activity  began  on 
September  1,  1944,  when  an  action  was  brought  by  the 
United  States  Borax  Co.  against  the  Secretary  of  the  In- 
terior to  enjoin  him  (Tr.  pp.  48-53).  On  p.  62  of  counsel's 
brief  they  claim  that  no  cause  of  action  existed  arising  out 
of  the  Little  Placer  activity,  because  no  special  damage  was 
shown.  In  an  action  of  this  character  general  damages  can 
be  claimed  in  general  terms,  as  has  been  done  in  the  com- 
plaint here,  Par,  81  (Tr.  p.  53).  It  was  appellees'  actions 
pursuant  to  the  general  conspiracy  that  prevented  the 
securing  of  the  Little  Placer  by  appellant,  and  the  present 
is  not  a  collateral  attack  on  the  judgment  of  the  Land 
Office  as  charged  by  counsel  on  pp.  62-63,  The  question  of 
whether  or  not  the  Little  Placer  activity  constituted  an 
overt  act,  and  the  question  of  damages  resulting  from 
such  activity,  are  both  questions  of  fact  subject  to  proof 
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on  the  trial  on  the  merits  of  this  cause  and  are  not  appli- 
cable herein. 

On  p.  61  of  their  brief,  subd.  I,  counsel  claim  that  if 
any  claim  to  damages  re  the  Little  Placer  existed,  it  would 
be  barred  by  the  statute  of  limitations.  The  factual  state- 
ments made  above  refute  this  contention,  for  the  last  overt 
act  in  connection  with  the  Little  Placer  did  not  begin  until 
September  1,  1944.  The  action  against  the  Secretary  of  the 
Interior  by  the  LTnited  States  Borax  Company  was  dis- 
missed on  August  16,  1945  pursuant  to  an  order  of  the 
District  Court  of  this  District.  At  that  time  there  was 
in  effect  a  moratorium  tolling  the  statute  of  limitations. 
On  October  10,  1942  Congress  passed  such  Moratorium 
Act  (Ch.  589,  56  Stats.  781,  77th  Congress,  Second  Ses- 
sion) suspending  tlic  running  of  any  existing  statute  of 
limitations  applicable  to  civil  proceedings  under  the  anti- 
trust Act,  from  that  date  until  July  30,  1945,  and  on  the 
last  named  date  such  Act  was  extended  for  an  additional 
year,  or  to  July  30,  1946.  Accordingly  such  four  years 
must  be  eliminated  in  the  computation  of  any  period  of 
limitations  or  laches. 

Therefore,  the  last  overt  act  pursuant  to  the  conspiracy 
of  1929  was  started  September  1,  1944  and  the  present 
action  was  commenced  on  July  3,  1945 — well  within  the 
statutory  period. 

CONCLUSION 
In   concluding  we   respectfully   contend   that   this   case 
should  be  reversed  upon  the  follownng  grounds : 

1.     The  conspiracy  of  November  1929  was  the  cause , 
of  action  upon  which  the  complaint  was  based.  The 
lower  Court  erred  in  not  holding  the  proof  offered 
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by  appellees  to  the  conspiracy  of  1929,  and  in  allow- 
ing appellees  to  inject  conspiracies  occurring  prior 
to  November  1929  and  surrounding  the  various  overt 
acts ;  by  doing  so  the  lower  Court  permitted  the  inter- 
jection of  causes  of  action  not  sued  upon. 

2.  The  lower  Court  erred  in  the  form  of  its  pre- 
trial order,  for  the  same  was  inherently  and  funda- 
mentally erroneous  in  law  and  incorrect  factually. 
''Discovery" — or  the  ability  to  discover — not  sus- 
picion or  "belief"  is  the  test. 

3.  The  lower  Court  erroneously  usurped  the  func- 
tions of  the  jury.  Mr.  Burnham  denied  expressly  the 
questions  presented  by  the  pre-trial  order,  and  all  of 
the  evidence  introduced  on  cross-examination  (and  we 
contend  erroneously  admitted)  was  an  endeavor  on  the 
part  of  appellees  to  show  knowledge  on  the  part  of 
Mr.  Burnham,  or  means  of  knowledge,  of  the  conspira- 
cies surrounding  the  overt  acts  antedating  the  '29 
conspiracy' — the  cause  of  action.  None  of  such  evidence 
had  any  relation  or  reference  to  the  cause  of  action 
herein,  the  '29  conspiracy.  Standing  alone,  such  de- 
nials of  Mr.  Burnham  and  such  admitted  evidence 
presented  questions  of  fact  which  should  have  gone  to 
the  jury,  even  if  it  could  be  presumed  that  the  pre- 
trial order  and  the  admission  of  such  evidence  were 
correct. 

4.  The  present  is  an  action  in  equity,  becoming  so 
when  appellant  raised  an  estoppel  by  urging  fraud 
and  concealment  on  the  part  of  appellees.  This  cause 
is  directly  within  the  ruling  of  Holmherg  v.  Arm- 
brecM,  supra;  therefore  the  State  statutes  of  limita- 
tion are  not  applicable. 
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5.  The  lower  Court  erred  in  refusing  to  allow 
counsel  for  appellant  to  read  to  the  jury  the  com- 
plaint and  the  answer  thereto,  for  the  failure  of  ap- 
pellees to  answer  most  of  the  complaint  constituted 
an  admission  of  the  charges  contained  therein.  Fur- 
thermore, the  plea  of  the  statute  of  limitations  con- 
stituted an  admission  of  all  of  the  allegations  of  the 
complaint,  and  appellees  were  without  the  right  to 
answer  a  portion  of  the  complaint  and  ignore  the 
balance  thereof.  The  attempted  answers  by  appellees 
to  three  paragraphs  of  the  complaint  are  of  no  mo- 
ment and  should  not  be  considered,  for  they  cannot 
call  to  their  assistance  a  denial  of  factual  allegations 
to  uphold  them  in  urging  their  purely  legal  plea  of  the 
statute  of  limitations. 

6.  The  conspiracy  of  November  1929,  which  is  the 
basis  of  the  cause  of  action  charged  upon,  was  a  con- 
tinuing conspiracy,  and  the  statute  of  limitations  did 
not  commence  to  run  until  the  completion  on  August 
16,  1945  of  the  last  overt  act  performed  pursuant  to 
such  conspiracy  and  which  completion  was  prior  to 
July  30,  1946,  when  the  moratorium  tolling  the  statute 
of  limitations  expired. 

Respectfully  submitted, 

Sterling  Care, 

Attorney  for  Appellant. 
Thurman  Arnold, 
Of  Counsel. 
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Reply  of  Appellees  Borax  Consolidated,  Ltd.,  Pacific 
Coast  Borax  Company,  and  United  States  Borax 
Company  to  "Supplemental  Memorandum  on  Be- 
half of  Appellant" 


This  is  in  reply  to  appellant's  Supplemental  Memcu-andum 
filed  July  16,  1948.  In  that  memorandum  appellant  has  com- 
pleted the  shift  from  the  theories  of  its  opening  brief  which 
had  already  begun  in  its  reply  brief.  The  cases  cited  in  the 
Supplemental  Memorandum  are  either  altogether  irrelevant  or 
else  support  appellees,  as  for  example,  Cope  v.  Anderson,  331 
U.S.  461. 


2 
I.      THERE  HAS  BEEN  NO  CHANGE  IN  THE  RULES  CONCERN- 
ING THE  STATUTE  OF  LIMITATIONS  IN  PRIVATE  DAMAGE 
SUITS  UNDER  THE  SHERMAN  ACT. 

It  has  long  been  understood  that  in  actions  in  the  federal 
courts  on  federally  created  causes  of  action  the  appropriate 
state  statute  of  limitations  applies,  in  the  absence  of  any  fed- 
eral statute.  In  Hohnberg  v.  Armbrecht,  ^11  U.S.  392  (1946), 
the  Supreme  Court  held  that  in  suits  in  equity  on  federally 
created  causes  of  action  the  state  statute  of  limitations  did  not 
control;  but  the  court  reaffirmed  the  application  of  state  stat- 
utes to  actions  at  law.  To  avoid  the  statute  of  limitations,  other- 
wise unavoidable,  appellant  in  its  opening  brief  therefore  con- 
tended that  a  treble  damage  action  under  the  Sherman  Act 
is  a  suit  in  equity.  We  demonstrated  that  this  is  not  so  (Brief 
pp.  50-53)  and  pointed  out  that  in  the  Hohnberg  case  the  court 
clearly  referred  to  actions  for  treble  damages  under  the  Sherman 
Act  as  being  actions  at  law  and  therefore  subject  to  the  state 
statutes.  We  now  observe  that  in  one  of  the  cases  cited  in 
appellant's  Supplemental  Memorandum,  Mercoid  Corporation 
V.  Mid-Continent  Co.,  320  U.S.  661,  the  court  (at  p.  671)  cited 
with  approval  the  decision  of  Mr.  Justice  Holmes  in  Fleitmann 
V.  Welsbach  Street  Lighting  Co..  240  U.S.  27,  that  an  action  for 
damages  under  the  Sherman  Act  can  only  be  brought  at  law.^ 

Consequently,  in  its  Supplemental  Memorandum  appellant 
shifts  reliance  to  another  but  altogether  nebulous  argument,  to 
the  effect  that  the  statute  should  be  applied  "flexibly,"  whatever 
that  may  mean.  In  this  connection  appellant  cites  Cope  v. 
Anderson.  331  U.S.  461. 

But  that  decision  did  not  enlarge  the  exception  stated  in  the 
Hohnberg  case  to  the  rule  that  the  state  statutes  of  limitations 


1.  Cf.  also,  Vomer  v.  Pennsyh'ania  Steel  Co.,  250  Fed.  292,  296: 
"Obviously  such  suits  [to  recover  damages  under  the  Sherman  Act}  in- 
clude only  actions  at  law." 
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apply.  On  the  contrary,  it  limited  the  exception.  Cope  v.  Ander- 
son reverted  to  the  rule  that  suits  in  federal  courts  on  federally 
created  statutes  are  indeed  governed  by  state  statutes  of  limita- 
tions, and  it  applied  the  rule  to  a  suit  in  equity.  It  limited  the 
exception  of  Hoh)iberg  to  a  case  where  not  only  was  the  suit 
in  equity  but  where  also  the  gravamen  of  the  action  was  equi- 
table, and  it  refused  to  apply  the  exception  when  equity  had 
jurisdiction  only  because  of  collateral  circumstances  such  as 
multiplicity  of  parties.  Contrary  to  appellant's  contention,  noth- 
ing in  the  case  even  remotely  suggests  that  in  any  action  at 
law  the  rule  applicable  to  suits  in  equity  may  possibly  apply. 
The  court  said  (p.  463): 

"Even  though  these  suits  are  in  equity  the  states'  statutes 
of  limitations  apply.  For  it  is  only  the  scope  of  the  relief 
sought  and  the  multitude  of  parties  sued  which  give 
equity  concurrent  jurisdiction  to  enforce  the  legal  obliga- 
tion here  asserted.  And  equity  will  withhold  its  relief  in 
such  a  case  where  the  applicable  statute  of  limitations 
would  bar  the  concurrent  legal  remedy.  Russell  v.  Todd, 
309  U.S.  280,  289  and  cases  cited.  See  also  Guaranty 
Trust  Co.  V.  York,  326  U.S.  99;  Holm  berg  v.  Armbrecht, 
327  U.S.  392,  395-396."- 


2.  The  difference  between  Holmberg  v.  Annbrecht  and  Cope  v.  An- 
derson is  that  the  former  was  a  creditor's  bill  to  recover  on  stockholder's 
liability  under  the  federal  Farm  Loan  Act,  while  the  latter  was  a  suit  by  a 
receiver  to  recover  an  assessment  against  stockholders  under  the  National 
Banking  Act.  The  difference  between  the  two  is  clearly  explaind  by  Mr. 
Justice  Holmes  in  Wheeler  v.  Greene,  280  U.S.  49,  and  in  Christopher 
V.  Brusselback,  302  U.S.  500  at  502.  Under  the  National  Banking  Act 
the  Comptroller  of  the  Currency  may  levy  an  assessment  on  stockholders 
of  the  bank  in  fixed  amounts  and  the  receiver  may  sue  to  recover  the 
assessment.  The  obligation  is  therefore  a  legal  one  as  distinguished  from 
equitable,  although  recourse  to  equity  may  be  had  to  avoid  multiplicity 
of  suits.  But  the  Farm  Loan  Act  does  not  provide  for  assessments  and 
confers  no  right  on  the  receiver  to  sue  to  recover.  The  only  relief  is  by 
a  creditor's  bill  against  all  stockholders  to  recover,  not  any  fixed  sum,  but 
whatever  may  be  necessary  to  ^lay  the  creditors.  The  suit  is  therefore  neces- 
sarily in  equity  and  could  never  be  at  law. 
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The  obligation  under  the  Sherman  Act  to  pay  damages  is 
purely  a  legal  obligation,  not  only  in  form  but  in  substance. 
The  state  statute  of  limitations  therefore  applies,  and  no  excep- 
tions whatever  have  been  intimated  by  the  courts.  This  very  fact 
is  clearly  recognized  both  in  Holmberg  v.  Arnibrecht  and  in 
Cope  V.  Anderson,  supra,  which  do  not  whittle  away  the  settled 
rule  but  consciously  reaffirm  it. 

In  Holniberg  v.  Arnibrecht,  supra,  the  court  had  said  (p. 
395): 

"Apart  from  penal  enactments,  Congress  has  usually  left 
the  limitation  of  time  for  commencing  actions  under  na- 
tional legislation  to  judicial  implications.  As  to  actions 
at  law,  the  silence  of  Congress  has  been  interpreted  to 
mean  that  it  is  federal  policy  to  adopt  the  local  law  of 
limitation.  See  Campbell  v.  Haverhill,  155  U.S.  610;  Chat- 
tanooga Foundry  &  Pipe  Works  v.  Atlanta,  203  U.S.  390; 
Rawlings  v.  Ray,  312  U.S.  96." 

In  the  Cope  case  the  court  said  (p.  A66)  : 

"Moreover,  limitations  on  federally  created  rights  to  sue 
have  similarly  been  considered  to  be  governed  by  the 
limitations  law  of  the  state  where  the  crucial  combination 
of  events  transpired.  Seaboard  Terminals  Corp.  v.  Stand- 
ard Oil  Co.,  24  F.  Supp.  1018,  104  F.2d  659;  Bluefields 
S.S.  Co.  V.  United  Fruit  Co.,  243  F.  1,  19-20.  See  Camp- 
bell V.  Haverhill,  155  U.S.  610;  Chattanooga  Foundry  & 
Pipe  Works  v.  Atlanta,  203  U.S.  390,  397." 

The  Chattanooga  case,  cited  in  both  of  these  passages,  and  the 
Seaboard  and  Bluefield  cases,  cited  in  the  quotation  from  Cope 
V.  Anderson,  were  all  actions  for  treble  damages  under  the 
Sherman  Act,  and  in  every  one  of  these  antitrust  cases  it  was 
held  that  such  an  action  is  governed  by  the  state  statute  of 
limitations.  In  the  Bluefields  case  the  court  held  that  the  statute 
began  to  run  when  the  damage  occurred,  and  the  decision  was 
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cited  and  followed  by  this  Court  in  Foster  &  Kleiser  Conthany 
V.  Special  Site  Sign  Co.,  85  F.2d  742. 

Reference  may  also  profitably  be  made  to  Campbell  v.  Haver- 
hill, 155  U.S.  610,  since  (l)  it  was  cited  in  each  of  the  pas- 
sages quoted  above  from  the  Uobnberg  case  and  from  Cope  v. 
Anderson,  (2)  it  was  the  basis  of  the  Supreme  Court's  decision 
in  the  Chattanooga  case  that  the  state  statute  applies  to  suits 
under  the  Sherman  Act,  and  (3)  the  plaintiff  there  made,  and 
the  court  expressly  rejected,  exactly  the  kind  of  arguments  which 
appellant  here  has  made  to  the  effect  that,  when  a  cause  of 
action  has  been  created  under  federal  law  and  involves  a  public 
interest,  the  state  statute  of  limitations  should  not  be  applied  or 
should  be  applied  "flexibly."  Campbell  v.  Haverhill  was  a  suit 
for  patent  infringement,  and  the  court  said  (p.  6l6)  : 

"But  why  should  the  plaintiff  in  an  action  for  the  infringe- 
ment of  a  patent  be  entitled  to  a  privilege  denied  to  plain- 
tiffs in  other  actions  of  tort.''  If  States  cannot  discriminate 
against  such  plaintiffs,  why  should  Congress  by  its  silence 
be  assumed  to  have  discriminated  in  their  favor?  Why, 
too,  should  the  fact  that  Congress  has  created  the  right, 
limit  the  defences  to  which  the  defendant  would  otherwise 
be  entitled?  Is  it  not  more  reasonable  to  presume  that 
Congress,  in  authorizing  an  action  for  infringement,  in- 
tended to  subject  such  action  to  the  general  laws  of  the 
State  applicable  to  actions  of  a  similar  nature?  In  creating 
a  new  right  and  providing  a  court  for  the  enforcement  of 
such  right,  must  we  not  presume  that  Congress  intended 
that  the  remedy  should  be  enforced  in  the  manner  com- 
mon to  like  actions  within  the  same  jurisdiction? 

"Unless  this  be  the  law,  we  have  the  anomaly  of  a  dis- 
tinct class  of  actions  subject  to  no  limitation  whatever;  a 
class  of  privileged  plaintiffs  who,  in  this  particular,  are 
outside  the  pale  of  the  law,  and  subject  to  no  limitation  of 
time  in  which  they  may  institute  their  actions.  The  result 
is  that  users  of  patented  articles,  perhaps  innocent  of  any 
wrong  intention,  may  be  fretted  by  actions  brought  against 


them  after  all  their  witnesses  are  dead,  and  perhaps  after 
all  memory  of  the  transaction  is  lost  to  them.  This  cannot 
have  been  within  the  contemplation  of  the  legislative 
power.  As  was  said  by  Chief  Justice  Marshall  in  Adajiis 
V.  Woods,  2  Cranch,  336,  342,  of  a  similar  statute:  "This 
would  be  utterly  repugnant  to  the  genius  of  our  laws.  In  a 
country  within  which  not  even  treason  can  be  prosecuted 
after  the  lapse  of  three  years,  it  can  scarcely  be  supposed 
that  an  individual  would  remain  forever  liable  to  a  pecu- 
niary forfeiture.' 

"Whatever  prejudice  there  may  have  been  in  ancient 
times  against  statutes  of  limitations,  it  is  a  cardinal  prin- 
ciple of  modern  law  and  of  this  court,  that  tliey  are  to  be 
treated  as  statutes  of  repose,  and  are  not  to  be  construed 
so  as  to  defeat  their  obvious  intent  to  secure  the  prompt 
enforcement  of  claims  during  the  lives  of  the  witnesses, 
and  when  their  recollection  may  be  presumed  to  be  still 
unimpaired.  As  was  said  of  the  statute  of  limitations  by 
Mr.  Justice  Story  {Bell  v.  Morrison,  1  Pet.  351,  360):  'It 
is  a  wise  and  beneficial  law,  not  designed  merely  to  raise 
a  presumption  of  payment  of  a  just  debt,  from  lapse  of 
time,  but  to  afford  security  from  stale  demands,  after  the 
true  state  of  the  transactions  may  have  been  forgotten,  or 
be  incapable  of  explanation,  by  reason  of  the  death  or 
removal  of  witnesses.'  " 

In   this  connection  we  may  also  note  that  in  Kavanagh  v. 

Noble,  332  U.S.   535,  the  Supreme  Court,  speaking  of  statutes 

of  limitation,  said  (p.  539)  : 

"Such  periods  are  established  to  cut  off  rights,  justifiable 
or  not,  that  might  otherwise  be  asserted  and  they  must  be 
strictly  adhered  to  by  the  judiciary." 

Campbell  v.  Haverhill  also  calls  attention  to  another  fallacy 
in  appellant's  argument.  Appellant  assumes  that  its  accusa- 
tions of  wrongdoing  are  true  and  on  that  assumption  beseeches 
the  court  to  circumvent  the  statute  of  limitations  in  order  to 
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bring  wrongdoers  to  book.  But  where  there  has  been  delay 
beyond  the  period  of  limitations,  neither  law  nor  equity  will 
cissume  that  the  asserted  claim  is  a  just  one  or  that  allegations 
of  wrongdoing  are  correct  and  then  approach  the  problem  as 
one  of  barring  or  not  barring  a  just  claim.  Charges  of  con- 
spiracy, like  charges  of  fraud,  are  readily  made,  and  a  burden 
of  explaining  facts  actually  innocent  can  sometimes  too  readily 
be  cast  upon  a  defendant  at  a  time  when  it  is  deprived  of  the 
full  ability  to  proffer  explanation. 

Because  courts  may  be  incapable  of  determining  wherein  lies 
the  truth  in  occurrences  long  past,  due  to  the  moldering  effect 
of  time,  statutes  of  limitation  interpose  a  bar. 

No  Equitable  Issues  Are  Present. 

Furthermore,  we  inquire,  what  are  the  elements  which  ap- 
pellant's memorandum  claims  to  be  present  and  which  serve 
to  import  into  this  case  any  equitable  issue  so  as  to  destroy  the 
certain  application  of  the  statute  of  limitations  and  introduce 
the  shapeless  quality  which  appellant  calls  "flexibility".^  Appel- 
land  speaks  (Memo.  pp.  8,  9)  of  "fraud  or  concealment"  and 
"estoppel." 

Now,  even  if  fraud  were  involved  in  the  case,  that  would 
not  make  it  a  suit  in  equity  or  import  an  equitable  issue.  Fraud 
may  entitle  one  to  equitable  remedies  such  as  injunction  or 
cancellation,  but  if  he  sues  for  damages,  his  action  is  purely 
and  simply  a  tort  action  at  law;  at  common  law  it  was  an  action 
of  trespass  on  the  case  (12  Cal  ]uv.,  785,  786).  Ainbler  v. 
Chateau,  107  U.S.  586,  was  a  suit  instituted  in  equity  "to  re- 
cover damages  alleged  to  have  been  sustained  through  an  un- 
lawful conspiracy  to  cheat  the  complainant  out  of  his  interest 
in  a  certain  invention."  \n  holding  that  a  court  of  equity  had 
no  jurisdiction  of  the  suit,  the  Court,  speaking  through  Mr. 
Chief  Justice  Waite,  said  (p.  590)  : 
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"Upon  full  consideration,  we  have  no  hesitation  in  saying 
that  it  presents  no  case  for  such  rehef  in  equity  as  is  asked. 
If,  as  is  more  than  once  distinctly  alleged,  the  object  of 
the  suit  is  to  recover  damages  for  an  unlawful  and  fraudu- 
lent conspiracy  to  cheat  Ambler  out  of  his  interest  in  the 
original  invention  which  is  the  subject  matter  of  the  con- 
troversy, the  remedy  is  clearly  at  law  and  not  in  equity." 

And  again  (p.  591)  : 

"The  words  'fraud'  and  "conspiracy'  alone,  no  matter  how 
often  repeated  in  a  pleading,  cannot  make  a  case  for  the 
interference  of  a  court  of  equity." 

To  the  same  effect  is  Phil  pott  v.  Superior  Court,  1  Cal.  2d  512. 
Aloreover,  the  present  is  not  an  action  for  fraud  at  all  because 
a  suit  under  the  Sherman  Act  for  damages  is  not  an  action  for 
fraud.  Foster  &  Kleiser  Co.  v.  Special  Site  Sign  Co.,  85  F.2d 
742  (9  Cir.)  ;  State  of  Oklahoma  v.  Afuerican  Book  Company, 
144  F.2d  585  (10  Cir.).  And  see  our  main  brief,  p.  66.  Fraud 
enters  the  case  only  on  appellant's  contention  that  there  was 
"a  fraudulent  concealment"  so  as  to  toll  the  running  of  the 
statute  on  common  law  principles,  and,  where  "fraudulent  con- 
cealment" is  relied  on  for  such  a  purpose,  fraud  is  not  the 
gravamen  of  the  action  and  is  no  part  of  the  cause  of  action. 
Foster  &  Kleiser,  supra;  State  of  Oklahoma  v.  American  Book 
Company,  supra.  The  cases  show  (cf.  one  of  the  cases  cited 
in  appellant's  Supplemental  Memorandum,  Abouaf  v.  f.  D.  & 
A.  B.  Spreckels  Co..  26  F.  Supp.  830,  833)  that  the  right  to 
recover  is  "wholly  statutory."  In  the  absence  of  the  Sherman 
Act  there  would  be  no  right  to  recover,  and  the  federal  courts 
would  have  no  jurisdiction.  Necessarily  the  applicable  statute 
of  limitations  is  California  C.C.P.  Sec.  338(1),  governing  an 
"action  upon  a  liability  created  by  statute,  other  than  a  penalty 
or  forfeiture"  and  not  C.C.P.  Sec.  338(4)  relating  to  "an  action 
for  relief  on  the  ground  of  fraud  or  mistake." 
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Similarly,  the  alleged  "estoppel"  enters  the  case  only  as  part 
of  the  claim  of  "fraudulent  concealment,"  for  "fraudulent  con- 
cealment" does  indeed  rest  on  estoppel.  But  it  is  not  true  that, 
if  an  issue  of  estoppel  enters  the  case,  it  becomes  cognizable 
•only  in  equity  or  that  an  equitable  issue  is  thereby  imported.  The 
doctrine  of  estoppel  operates  at  law  as  well  as  in  equity,  and 
in  order  to  justify  resort  to  a  court  of  equity  it  is  necessary  to 
show  some  ground  of  equity  other  than  estoppel  itself.  Dicker- 
son  V.  Col  grove,  100  U.S.  578;  Home  Insurance  Co.  v.  Camp- 
bell, 79  F.2d  588  (4  Cir.);  Smith  v.  Royal  Insurance  Co.,  Ltd., 
93  F.2d  143   (9  Cir.),  cer.  den.  303  U.S.  656;  31  C.].S.  252. 

Of  course,  there  was  no  "fraudulent  concealment"  in  the 
present  case  for  reasons  fully  shown  in  our  brief.  If  appellant 
had  pleaded  and  established  facts  constituting  "fraudulent  con- 
cealment," it  would  not  be  necessary  for  it  to  advance  its  nebu- 
lous doctrine  of  "flexibility,"  and  since  it  has  failed  to  establish 
its  claim  of  "fraudulent  concealment"  it  cannot  disguise  that 
claim  as  support  for  its  new  and  nebulous  doctrine. 

II.  THE  APPLICATION  OF  THE  STATUTE  OF  LIMITATIONS  TO 
A  PRIVATE  LITIGANT  CANNOT  BE  LESSENED  BY  INCAN- 
TATIONS ABOUT  THE  PUBLIC  INTEREST. 

Appellant's  Supplemental  Memorandum  makes  much  of  a 
contention  that  the  public  interest  is  served  by  private  suits  for 
damages.  In  truth  the  private  plaintiff  recovers  on  the  basis  of 
his  own  rights  alone  and  may  not  amplify  them  by  the  invoca- 
tion of  public  interest.  Curiously,  in  every  one  of  the  antitrust 
cases  cited  by  appellant  in  this  connection,  relief  was  denied 
to  plaintiff. 

Appellant  perverts  the  meaning  of  the  passages  it  quotes. 
Thus  it  asserts  (Memo.  pp.  2,  3)  that  "the  plea  of  the  public 
interest  is  an  essential  of  a  proper  cause  of  action."  What 
the  cited  cases  hold  is  merely  that  a  private  plaintiff  cannot  re- 
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cover  under  the  Sherman  Act  unless  he  alleges  and  proves  a 
violation  of  that  Act,  and  a  violation  of  the  Act  requires  con- 
duct of  a  character  as  would  tend  to  restrain  free  competition 
so  as  to  control  the  market  in  goods  or  services  to  the  detriment 
of  the  public.  This  is  shown  by  Apex  Hosiery  Co.  v.  Leader, 
310  U.S.  469,  and  cf.  Hunt  v.  Crumboch,  143  F.2d  902  (3 
Cir.).'^  But  once  a  violation  of  the  Sherman  Act  is  shown,  the 
private  plaintiff  does  not  recover  because  of  the  injury  to  the 
public  but  only  if  there  is  an  injury  personal  to  him  and  because 
of  the  latter  fact  alone.  For  example,  appellant  cites  Glenn 
Coal  Co.  V.  Dickinson  Fuel  Co.,  72  F.2d  885  (4  Cir.).  Yet  that 
is  one  of  the  cases  relied  on  by  us  in  our  main  brief  (pp.  56- 
59),  and  in  it  the  action  was  held  barred  by  the  state  statute 
of  limitations.  The  case  places  counsel's  assertions  in  their 
correct  light.    The  court  said: 

"To  recover,  the  plaintiff  must  establish  two  things: 
(1)  A  violation  of  the  Anti-Trust  Act  and  (2)  damages 
to  the  plaintiff  proximately  resulting  from  the  acts  of  the 
defendant  which  constitute  a  violation  of  the  Act.  In  a 
civil  suit  under  this  section,  the  gist  of  the  action  is  not 
merely  the  unlawful  conspiracy  or  monopolization  or  at- 
tempt to  monopolize  interstate  commerce  in  the  particular 
subject  matter,  but  is  damage  to  the  individual  plaintiff 
resulting  proximately  from  the  acts  of  the  defendant  which 
constitute  a  violation  of  the  law.  A  mere  conspiracy  with 
intent  to  violate  the  law  while  it  may  be  the  basis  of  a 
valid  indictment  under  the  criminal  sanction  of  the  Anti- 
Trust  Act,  does  not  give  rise  to  a  personal  civil  suit  for 
damages,  [p.  887] 


3.  The  cases  cited  by  appellant  in  this  connection  were  cases  of  refusal 
to  continue  to  deal  with,  or  employ  a  person,  as  a  distributor  or  agent ;  this 
may  or  may  not  be  a  common-law  wrong,  but  it  is  not  a  violation  of  the 
Sherman  Act  because  there  is  no  impairment  of  trade  or  commerce,  it 
being  immaterial  to  the  public  who  is  the  distributor  or  agent,  so  long  as 
the  trade  continues. 
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•'*  *  *  As  the  Anti-Trust  Act  does  not  itself  prescribe 
the  period  of  limitations  for  civil  suits  and  there  is  no 
other  federal  statute  applicable  thereto,  the  period  of  limi- 
tations is  that  fixed  by  the  local  law  of  the  State  of  West 
Virginia.  Chattanooga  Foundry  &  Pipe  Works  v.  Atlanta, 
203  U.S.  390,  27  S.Ct.  65,  51  L.Ed.  241."  (p.  890) 

Appellant  quotes  a  passage  from  Mid-W^esi  Theatres  Co.  v. 
Co-Operative  Theatres,  43  F.  Supp.  216,  but  the  preceding  pas- 
sage and  that  immediately  following  are  omitted.  The  court 
was  there  referring  merely  to  leniency  in  admitting  evidence  so 
as  to  give  it  an  understanding  of  the  industry  background.  In 
the  preceding  passage  it  said  (p.  220)  : 

""This  court  was  very  liberal  in  admitting  evidence  of 
numerous  other  theater  situations  in  the  Detroit  area 
where  Co-Operative  had  acted  improperly  either  in  treat- 
ment of  its  own  membership  or  other  exhibitors. 

"The  court  considered  this  evidence  as  disclosing  a  com- 
prehensive and  complete  picture  of  the  moving  picture 
industry  and  its  operations  in  the  Detroit  area.  Ever  since 
Muller  v.  Oregon,  208  U.S.  412,  28  S.Ct.  324,  52  L.Ed. 
551,  13  Ann.  Cas.  957,  it  has  become  increasingly  apparent 
that  where,  in  a  private  controversy,  there  are  questions 
which  may  seriously  affect  public  interest,  the  ordinary 
rules  of  evidence  and  relevancy  need  not  always  be  fol- 
lowed." 

And  in  the  immediately  following  passage  it  said  (p.  220)  : 

"But  plaintiff  cannot  rely  on  a  showing  of  wrongs  to 
others.  It  can  rely  only  on  a  showing  of  injury  to  itself. 
Carbonic  Gas  Co.  of  America  v.  Pure  Carbonic  Co.,  D.C., 
4  F.  Supp.  992,  993;  Ketchum  v.  Denver  &  Rio  Grande  R. 
Co.,  8  Cir.,  248  F.  106. 

"Plaintiff  must  show  that  defendants  caused  the  injury 
to  it,  and  the  injury  4nust  be  the  proximate  consequence  of 
the  acts  of  the  defendants  towards  plaintiff  and  not  to- 
wards others,  and  it  is  not  enough  to  show  that  forbidden 


12 

acts  were  committed.  Glenn  Coal  Co.  v.  Dickinson  Fuel 
Co.,  4  Cir.  72  F.2d  885;  Gerli  v.  Silk  Ass'n,  D.C,  36  F.2d 
959;  Noyes  v.  Parsons,  9  Cir.,  245  F.  689- 

"Therefore,  though  we  permitted  the  parties  to  make  an 
extended  record,  nevertheless  this  opinion  limits  its  con- 
clusions to  the  invaded  rights  of  plaintiff  only." 

Recovery  of  damages  to  the  plaintiff  was  denied. 

The  Action  Is  Not  One  to  Enforce  a  Penalty  or  to  Punish  a  Crime. 

The  argument  at  pages  9  and  10  of  the  Supplemental  Memo- 
randum that  the  "theory  of  the  triple  damage  action  is  that  the 
defendant  should  suffer  a  penalty  because  he  has  committed 
a  crime,"  tliat  "the  purpose  of  giving  a  plaintiff  triple  damages 
has  nothing  to  do  with  compensating  him  for  injuries  sustained," 
and  "has  precisely  the  same  purpose  as  a  criminal  penalty" 
simply  has  no  substance. 

Indeed,  if  the  essential  nature  of  a  suit  by  a  private  party 
to  recover  triple  damages  v.ere  to  impose  a  penalty,  then  the 
applicable  statute  of  limitations  would  be  Cal.  C.C.P.  Sec. 
340(1),  which  provides  a  period  of  only  one  year  in 

"an  action  upon  a  statute  for  a  penalty  or  forfeiture,  when 
the  action  is  given  to  an  individual,  or  to  an  individual 
and  the  State,  except  when  the  statute  imposing  it  pre- 
scribes a  different  limitation." 

In  Chiittafjooga  Foundry  &  Pipe  Works  v.  Atlanta,  203  U.S. 
390,  in  which  the  Supreme  Court  first  considered  what  statute 
of  limitations  applied  to  private  suits  for  damages  under  the 
Sherman  Act,  it  held  that  the  suit  was  not  one  for  a  penalty, 
that  therefore  neither  Rev.  Stat.  Sec.  1047  (Title  28  U.S.C. 
Sec.  791)  nor  the  state  statute  "touching  actions  for  statute 
penalties"  was  applicable.  The  court  referred  (at  p.  397)  to 
Huntington  v.  Attrill.  146  U.S.  657,  668  for  the  meaning  of  a 
suit  for  a  penalty,  remarking  that  the  matter  had  there  been 
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stated  so  fully  that  it  was  not  necessary  to  repeat.  In  the  latter 
case  the  court  had  said  that  the  test  whether  a  law  is  penal  is 
whether  the  wrong  sought  to  be  redressed  is  a  wrong  to  the 
public,  considered  as  a  community,  or  a  wrong  to  the  individual, 
considered  as  an  individual.  Thus  by  its  citation  of  Huntington 
V.  Attrill  as  controlling  the  Supreme  Court  in  the  Chattanooga 
case  held  that  a  private  suit  under  the  Sherman  Act  was  merely 
to  redress  a  wrong  to  the  individual  as  such,  and  not  to  redress 
any  wrong  to  the  public. 

In  Bruce's  Juices  v.  American  Can  Co.,  330  U.S.  743,  cited 
in  appellant's  Supplemental  Memorandum,  the  court  said  (at 
p.  753)  that  the  "principle  of  the  suit  for  triple  damages"  is 
that  "the  reparation  it  [the  Sherman  Act]  permits  should  be 
measured  at  least  roughly  by  the  extent  of  the  injury  caused  by 
the  violation."  This  Court  has  itself  said  in  Hicks  v.  Bekins 
Moving  &  Storage  Co.,  87  F.2d  583  at  585  (9  Cir.),  "An  action 
to  recover  damages  resulting  from  a  violation  of  the  Sherman 
Anti-Trust  Act  is  not  an  action  to  recover  a  penalty,"  citing 
the  Chattanooga  case  and  other  decisions,  including  United 
Copper  Securities  Co.  v.  Amalgamated  Copper  Co.,  232  F.  574 
(2  Cir.),  where  the  court  said  (at  p.  577):  "There  can,  of 
course,  be  no  pretense  that  section  7  of  the  Sherman  Act  pro- 
vides a  penalty.  It  awards  civil  damages,  which  are  made  ex- 
emplary by  virtue  of  being  trebled." 

In  Sullivan  v.  Associated  Billposters  and  Distributors,  6  F.2d 
1000  at  1009  (2  Cir.),  the  court,  speaking  of  the  provision  in 
the  Sherman  Act  for  damages  to  private  persons,  said  that  they 
"are  clearly  remedial.  They  give  a  cause  of  action  to  any 
"person'  'injured  in  his  business  or  property'  by  reason  of 
anything  forbidden  or  declared  to  be  unlawful  by  the  act, 
and  they  declare  that  'a  person'  'so  injured  shall  recover 
threefold'  'the  damages  by  him  sustained.'  A  statute  may 
be  penal  in  one  part  and  remedial  in  another.  If  a  statute 
which  is  penal  in  part  gives  a  remedy  for  an  injury  to 
the  person  injured  to  the  extent  that  it  gives  such  a  remedy 
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it  is  a  remedial  statute,  irrespective  of  whether  it  limits  the 
recovery  to  the  amount  of  actual  loss  sustained  or  as  cumu- 
lative damages  as  compensation  for  the  injury." 

In  Strout  V.  United  Shoe  Machinery  Company,  195  Fed.  313, 
it  was  said  (p.  317)  : 

"Section  7  of  the  Sherman  Law  is  so  clear  and  plain  in 
its  provisions  that  its  meaning  cannot  be  uncertain.  It  is 
not  in  its  nature  and  substance  a  penal  action;  its  vindica- 
tion does  not  rest  with  the  state;  it  has  been  held  repeatedly 
to  be  a  civil  remedy  for  private  injury,  compensatory  in  its 
purpose  and  effect.  It  provides  for  the  recovery  of  three- 
fold damages  sustained  by  the  plaintiff,  which  are  held  to 
be  exemplary  damages." 

Private  Rights  Are  Not  Enlarged  or  Defenses  Limited  Because 
Conferring  on  an  Injured  Party  a  Right  to  Recover  Damages 
May  Serve  as  a  Deterrent  to  Violation  of  the  Law. 

Appellant  argues  that  giving  private  individuals  a  right  to 
recovery  aids  enforcement  of  the  statute.  That  fact  may,  in  a 
sense,  be  true,  but  it  does  not  enlarge  the  rights  of  the  private 
plaintiff  or  strip  a  defendant  of  his  defences  by  some  vaporous 
alchemic  reaction.  Appellant  cites  Maltz  v.  Sax,  134  F.2d  2 
(7  Cir.),  relied  on  by  us  in  our  main  brief;  the  court  there 
said  (p.  5)  : 

"While  the  antitrust  statute  is  for  the  public  benefit  and 
its  provision  which  gives  to  one  damaged  by  an  unlawful 
combination,  three  times  his  actual  pecuniary  loss,  his  ac- 
tion to  recover  those  damages  is  personal  and  for  his  own 
benefit.  It  is  not  one  for  the  benefit  of  the  public.  He  must 
show  personal,  pecuniary  damages.  He  can  only  recover 
his  actual  damages.  Without  actual  damages  to  him,  there 
can  be  no  recovery.  While  this  right  of  the  injured  party 
to  recover  damages  was  intended  to  provoke  greater  respect 
for  the  Act,  the  individual's  cause  of  action  is  personal 
and  dependent  solely  upon  a  showing  of  actual  damages 
to  his  business  or  property." 
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In  Ketchum  v.  Denver  &  R.  G.  R.  Co.,  248  Fed.  106  (8  Cir.), 
the  court  said,  with  numerous  citations  (p.  Ill)  : 

"We  are  of  the  opinion,  however,  that  we  are  not  au- 
thorized to  consider  the  equities  of  the  case  so  far  as  the 
alleged  violation  of  the  Sherman  Anti-Trust  Act  is  con- 
cerned, as  the  plaintiff,  not  having  shown  any  injury  to 
himself,  other  than  as  a  member  of  the  general  public, 
may  not  prosecute  this  action." 

In  Bruce's  Juices  v.  American  Can  Company,  330  U.S.  743, 
cited  in  appellant's  Supplemental  Memorandum,  the  court  speak- 
ing of  the  provisions  of  the  statute  conferring  the  right  of  re- 
covery on  private  parties,  said  (p.  750)  : 

"This  triple  damage  provision  to  redress  private  injury  and 
the  criminal  proceedings  to  vindicate  the  public  interest  are 
the  only  sanctions  provided  by  Congress," 

thus  making  the  contrast  clear;  the  public  interest  is  vindicated 
by  a  criminal  prosecution  by  the  public  authorities,  while  the 
suit  for  damages  merely  redresses  the  private  injury.'' 

Nothing  in  the  other  cases  cited  by  appellant  supports  it. 
Appellant  quotes  a  passage  from  Mercoid  Corporation  v.  Mid- 
Continent  Co.,  320  U.S.  661,  wherein  the  court  declined  to 
grant  an  injunction,  but  appellant  omits  to  quote  the  very  next 
sentence  reading,  "What  we  have  just  said  does  not,  of  course, 
dispose  of  Mercoid's  counterclaim  for  damages"  [under  the 
Sherman  Act};   that  counterclaim  the  court  disposed  of  under 


4.  Bruce's  Juices  v.  Aniertcan  Can  Company,  supra,  was  an  action  for 
the  purchase  price  of  goods,  in  which  the  defendant,  represented  by  the 
same  counsel  who  argued  the  cause  here  for  appellant  in  this  Court, 
sought  to  avoid  payment  by  relying  on  the  Robinson-Patman  Act.  The 
defense  was  rejected.  Beyond  the  passages  which  we  have  already  quoted 
and  which  support  appellees  here,  the  case  is  not  relevant  except  that  the 
Court  rejected  arguments  by  counsel  similar  to  those  he  has  presented 
here,  as,  for  example,  the  argument  that  the  action  should  somehow  be 
decided  on  the  basis  that  it  was  one  "of  a  small  business  concern  trying 
to  battle  a  business  giant"  (p.  753),  to  which  the  court  replied  that  "To 
decide  issues  of  law  on  the  size  of  the  person  who  gets  advantage  or 
claims  disadvantage  is  treacherous." 
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settled  rules  applicable  in  private  litigation.  It  has  always  been 
the  practice  of  courts  of  equity  in  giving  or  denying  injunctive 
relief  to  consider  public  convenience  as  well  as  the  rights  of 
parties  litigant,  but  no  such  considerations  have  ever  been 
regarded  in  damage  suits,  and  the  present  case  is  purely  one 
for  damages. 

Appellant's  Supplemental  Memorandum  again  cites  Hazel- 
Atlas  Glass  Co.  V.  Hartford-Empire  Co.,  322  U.S.  338,  but  the 
case  has  no  bearing.  We  have  already  discussed  it  briefly  in 
our  main  brief  in  a  footnote  on  page  78.  The  peculiar  nature 
of   the  decision   in   that  case  was   recognized  by  the  Court  in 

Briggs    I'.    Pennsylvania   Railroad   Co.,    333   U.S ,   92   L.Ed. 

1018  (May  1948),  where  it  said  (p.  1020): 

"While  power  to  act  on  its  mandate  after  the  term  ex- 
pires survives  to  protect  the  integrity  of  the  court's  own 
processes,  Hazel-Atlas  Glass  Co.  v.  Hartford-Empire  Co., 
322  U.S.  238,  88  Led.  1250,  64  S.Ct.  997,  it  has  not  been 
held  to  survive  for  the  convenience  of  litigants." 

The  curious  feature  of  appellant's  argument  is  that  it  leads 
to  an  incongruity  bordering  on  the  absurd.  From  the  premise 
that  the  purpose  of  conferring  on  private  parties  the  right  to 
sue  was  to  aid  the  public  in  enforcing  the  Sherman  Act  by 
creating  a  private  group  of  mvestigators  to  supplement  the  De- 
partment of  Justice,  appellant  deduces  the  conclusion  that  private 
parties  have  a  right  to  defer  suing  until  public  authorities  have 
uncovered  all  necessary  evidence!  This  is  a  non-sequitur,  if  there 
ever  was  one,  for  the  premise  would  lead  to  the  reverse  con- 
clusion."'   Quemos   Theatre   Company   v.    Warner  Brothers  Pic- 


5.  The  illogical  argument  appears  in  bald  form  at  page  34  of  appel- 
lant's reply  brief;  it  is  there  said:  "One  of  the  purposes  of  the  statute  is 
to  take  the  burden  of  enforcing  the  Act  from  Government  enforcement 
agencies  and  enlist  private  parties  in  the  business  of  law  enforcement," 
and  four  sentences  later,  "It  is  in  effect  an  invitation  to  plaintiffs  to  wait 
until  the  Government  has  acted  and  found  their  evidence  for  them." 


17 

tures,  35  F.  Supp.  949,  Is  cited  in  appellant's  Supplemental 
Memorandum  for  its  statement  that  private  litigants  serve  as 
an  ancillary  force  of  investigators.  Yet  there  the  remark  was 
made  to  support  allowance  to  the  plaintiff  in  such  an  action  of 
a  liberal  right  of  discovery.  This,  of  course,  reinforces  the  point 
made  in  our  brief  at  pages  76  and  77,  that  a  plaintiff  has  no 
right  to  defer  suing  until  he  has  assembled  in  his  possession  con- 
clusive evidence  but  must  make  use  of  discovery  procedures. 

III.     CONCLUDING  REMARKS  IN  REPLY  TO 
APPELLANTS  SUPPLEMENTAL  MEMORANDUM 

This  case  is  no  different  from  any  Sherman  Act  case,  and 
appellant  by  its  new  arguments  merely  asks  this  Court  to 
abandon  settled  rules  and  create  new  law.  This  is  a  case  where 
continuously  since  appellant  went  out  of  business  in  early  1929, 
sixteen  years  before  the  suit  was  brought,  it  was  convinced  that 
appellees  had  driven  it  out  of  business  in  conspiracy  and  in 
violation  of  the  Sherman  Act.  Whether  the  alleged  conspiracy 
was  formed  in  one  year  or  another,  whether  it  was  express  or 
implied,  the  cause  of  action  was  one  and  the  same  during  the 
entire  period.  In  this  connection,  we  note  a  brilliant  analysis  in 
F.  L,  Mendez  &  Co.  v.  General  Motors  Corp.,  l6l  F.2d  695 
(7  Cir.),  cer.  den.  332  U.S.  810.  The  fact  that  the  plaintiff  may 
not  have  evidence  of  any  precise  written  agreement,  as  novv^ 
claimed,  is  pointless,  it  being  elementary  that  it  is  not  necessary 
to  prove  a  formal  agreement  in  order  to  prove  an  unlawful 
conspiracy;  such  a  conspiracy  may  sometimes  be  deduced  from 
circumstantial  evidence  of  concert  of  action.  American  Tobacco 
Company  v.  United  States,  \Al  F.2d  93,  103;  affirmed  328  U.S. 
781,  809.  Here  appellant  was  confident  for  years  that  no 
"stronger  evidence"  than  it  had  was  necessary  to  prove  its 
charges  against  appellees  (cf.  our  main  brief,  pp.  10  and  42). 
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Memorandum  Relative  to  the  Absence 
of  a  Formal  Verdict 

By  its  order  of  June  21,  1948  this  Court  directed  the  Clerk 
of  the  District  Court  to  transmit  a  supplemental  record  con- 
taining the  verdict  or  certifying  that  there  was  none,  and  by 
supplemental  record  dated  July  23rd  it  was  certified  that  "no 
verdict  was  filed."  In  view  of  its  request  for  this  supplemental 
record  we  assume  that  the  Court  is  interested  in  the  bearing, 
if  any,  of  the  fact  that  no  verdict  was  filed,  and  we  therefore 
submit   this  memorandum  on   the  subject. 

We  respectfully  submit  that  the  absence  of  a  formal  verdict 
is  wholly  irrelevant.  Before  stating  the  reasons  for  this  sub- 
mission, a  chronological  statement  of  pertinent  facts  may  be 
helpful. 

I.    THE  PERTINENT  FACTS 

1.  Appellees  moved  to  dismiss  the  complaint  on  the  ground, 
inter  alia,  of  the  statute  of  limitations  (R.  55,  72,  89),  both 
on  the  face  of  the  complaint  alone  and  on  the  basis  of  docu- 
mentary data. 

2.  By  stipulation  it  was  agreed  and  ordered  that  the  motion 
to  dismiss  should  also  be  treated  as  a  motion  for  summary 
judgment  as  well  as  a  motion  to  dismiss  (R.  105,  107). 

3.  The  motion  for  summary  judgment  was  denied,  but  ruling 
on  the  motion  to  dismiss  was  reserved  under  R.C.P.,  Rule 
12(d),  and  a  special  trial  relative  to  the  issue  of  the  statute 
of  limitations  was  ordered  under  R.C.P.,  Rule  42(b)  (R.  184, 
185). 

4.  The  case  was  then  tried  before  a  jury  on  a  special  in- 
terrogatory (under  R.C.P.,  Rule  49(a))  in  connection  with  the 
special  issue. 

5.  Both  parties  moved  for  a  directed  verdict  on  the  special 
interrogatory  (R.  778,  779,  802). 
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6.  The  court  granted  the  appellees'  motions  for  directed 
verdict  (R.  805;  Minute  Order  of  April  3,  1947  at  R.  196). 

7.  The  court  so  instructed  the  jury  (R.  805). 

8.  In  response  to  inquiry  of  appellees'  counsel,  the  court 
stated  that  no  formal  verdict  was  necessary  (R.  806). 

9.  The  jury  was  then  discharged  (R.  807). 

10.  The  appellees  then  moved  to  dismiss  on  the  ground  of 
the  statute  of  limitations  by  renewing  the  motions  theretofore 
made;  the  motions  were  then  argued  orally  and  ordered  sub- 
mitted on  briefs  to  be  filed  "on  15  and  15"   (R.  806-819). 

11.  The  court  then  granted  the  motions  to  dismiss  "for  the 
reasons  stated  by  the  court  in  directing  a  verdict  on  the  factual 
issues  upon  which  the  defense  of  the  statute  of  limitations  was 
based"  (Minute  Order,  R.  199). 

12.  Judgment  was  then  entered  dismissing  the  action.  The 
judgment  not  only  recited  that  issue  had  been  joined  on  the 
statute  of  limitations,  that  the  factual  issues  thereon  had  been 
tried,  and  that  the  motion  to  dismiss  had  been  granted,  but  it 
also  contained  the  recital  "a  directed  verdict  thereon  having 
been  entered"  (R.  199,  200). 

13.  This  judgment  and  its  recital  were  "approved  as  to  form 
as  provided  in  local  rule  5(d)"  by  appellant's  counsel  (R.  200). 

14.  Appellant  made  no  objections  to  the  absence  of  a  formal 
verdict. 

15.  In  appealing  from  the  judgment  appellant  stated  the 
points  on  which  it  intended  to  rely  but  did  not  designate  the 
absence  of  a  formal  verdict  (R.  217,  218). 

16.  Thereafter  appellant  filed  herein  its  statement  of  points 
relied  on  (R.  820)  and  made  no  such  objection. 
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II.    THERE  ARE  THREE  REASONS  WHY  THE  ABSENCE  OF  A 

FORMAL  VERDICT  IS  AN  IRRELEVANT  FACT 

The  absence  of  a  formal  verdict  is  irrelevant  because: 

1.  The  procedure  followed  was  authorized  by  Rule  50(b) 
of  the  Rules  of  Civil  Procedure. 

2.  Even  before  the  Rules  of  Civil  Procedure,  it  was  settled 
law  that  where  a  motion  for  directed  verdict  is  granted,  the 
decision  is  one  of  law,  the  act  of  the  court,  and  that  the  return 
and  entry  of  a  verdict  are  mere  formalities  and  unnecessary. 

3.  Furthermore,  the  judgment  in  this  case  may  also  be 
treated  as  one  entered  upon  the  motion  to  dismiss  or  motion 
for  summary  judgment,  and,  so  regarded,  is  proper. 

We  consider  each  of  these  three  points. 

A.     The  Procedure  Followed  Was  Authorized  by  Rule  50(b)   of 
the  Rules  of  Civil  Procedure. 

Rule  50(b)  provides  that  when  a  motion  for  a  directed 
verdict  is  made  and  either  denied  or  for  any  reason  not  granted, 
then  in  the  event  the  jury  returns  no  verdict  a  party  may,  within 
ten  days  after  the  jury  is  discharged,  move  for  judgment  in 
accordance  with  his  motion  for  directed  verdict,  and  the  rule 
concludes: 

"If  no  verdict  was  returned  the  court  may  direct  the 
entry  of  judgment  as  if  the  requested  verdict  had  been 
directed  or  may  order  a  new  trial." 

Thus,  where  a  party  moves  for  a  directed  verdict,  the  court 
may  discharge  the  jury  without  receiving  a  verdict,  and,  on 
timely  motion,  enter  judgment  as  if  a  verdict  had  been  returned 
in  favor  of  the  moving  party.  Bluebird  Taxi  Company  v.  Amer- 
ican F.  &  C.  Co..  26  F.  Supp.  808;  Ryan  Distributing  Corpora- 
tion V.  Caley,  147  F.2d  138,  142  (3  Cir.)  ;  cf.  Domarek  v.  Bates ^ 
Motor  Transport  Lines,  Inc.,  93  F.2d  522  (7  Cir.). 
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The  facts  here  bring  the  case  under  Rule  50(b).  After  the 
jury  was  discharged,  the  motion  to  dismiss  was  immediately 
brought  up  for  consideration,  i.e.,  it  was  renewed,  argued  and 
briefed.  In  short,  a  motion  for  judgment  in  conformity  with 
the  motion  for  directed  verdict  was  made  within  the  time  pre- 
scribed by  Rule  50(b).  In  due  course  the  motion  was  granted  for 
the  very  reasons  stated  by  the  court  in  directing  a  verdict,  and 
judgment  was  entered  thereon   (see  p.   19,  supra). 

If  Rule  50(b)  is  subjected  to  minute  dissection  to  find  a 
ground  to  distinguish  it,  it  might  be  suggested  that  it  applies 
only  where  the  motion  for  a  directed  verdict  has  been  denied 
or  not  granted.  This  would  be  a  narrow  reading,  unwarranted 
by  the  language  of  the  rule  and  leading  to  the  most  incon- 
gruous results:  (l)  The  last  sentence  of  the  rule,  quoted  above, 
demonstrates  that  the  formal  entry  of  a  verdict  is  not  essential 
to  permit  a  judgment  to  be  entered.  This,  as  we  show,  (pages 
21-27)  merely  recognizes  what  had  theretofore  been  under- 
stood to  be  the  law  in  the  federal  courts.  (2)  The  rights  of  a 
party  to  a  judgment  can  hardly  be  less  where  the  court  grants 
his  motion  for  a  directed  verdict  than  where  it  first  denies  it. 
(3)  Finally,  if  a  verdict  by  the  jury  after  direction  of  the  verdict 
were  necessary,  it  would  merely  mean  that  the  order  granting 
the  motion  to  direct  the  verdict  had  not  been  consummated 
and  was  left  incomplete,  in  other  words,  that  the  court  had 
not  yet  effectively  granted  the  motion.  Consequently,  the  case 
would  still  fall  squarely  under  Rule  50(b)  as  one  where  the 
motion  has  not  been  passed  upon. 

B.  Even  Apart  from  Rule  50(b),  It  Was  Settled  That.  Where  a 
Motion  for  Directed  Verdict  Is  Granted,  the  Decision  Is  One 
of  Law,  the  Act  of  the  Court,  and  That  the  Return  and  Entry 
of  a  Formal  Verdict  Are  Mere  Formalities  and  Unnecessary. 

In  Cahill  V.  Chicago.  M.  &  St.  P.  Ry.  Co..  lA  Fed.  285  (7 
Cir.),  the  District  Court  directed  a  verdict,  the  jury  refused  to 
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obey  the  direction,  and  the  parties  then  stipulated  that  a  judg- 
ment of  dismissal  could  be  entered  with  the  same  force  and 
effect  as  if  the  jury  had  returned  a  verdict  as  directed.  The 
appellate  court  held  that  the  stipulation  should  not  have  been 
accepted  but  decided  the  case  as  if  a  verdict  had  been  returned, 
because  no  verdict  was  necessary.    It  said  (p.  290) : 

"The  authority  and  duty  of  a  judge  to  direct  a  verdict 
for  one  party  or  the  other,  when,  in  his  opinion,  the  state 
of  the  evidence  requires  it,  is  beyond  dispute;  *  *  *  We 
deem  it  proper  to  observe  here  that  it  is  not  essential  that 
there  be  a  written  verdict  signed  by  jurors  or  by  a  fore- 
man, and  we  have  no  doubt  that,  in  cases  where  the  court 
thinks  it  right  to  do  so,  it  may  announce  its  conclusion  in 
the  presence  of  the  'jury  and  of  the  parties  or  their  repre- 
sentatives, and  direct  the  entry  of  a  verdict  without  asking 
the  formal  assent  of  the  jury." 

This  passage  is  quoted  approvingly  in  Parks  v.  Southern  Rail- 
way Co.,  143  F.  276  (4  Cir.)  at  279,  and  in  Huntt  v.  McNamee, 
l4l  Fed.  293  (4  Cir.),  and  was  approved  in  Moore  v.  Petty, 
135  Fed.  668  (8  Cir.),  cer.  den.  179  U.S.  623,  where  the  court 
said  (p.  675) : 

"While  the  usual  and  the  better  practice,  where  the  result 
is  determined  by  the  court  as  matter  of  law,  is  that  a 
formal  verdict  in  writing  be  returned  by  the  jury,  the  ab- 
sence thereof  is  not  fatal  to  the  validity  of  the  proceed- 
ings. Cahill  V.  Railway,  74  Fed.  285,  20  CCA.  184." 

In  Baltimore  &  Carolina  Line  v.  Redman,  295  U.S.  654,  the 
defendant  moved  for  a  directed  verdict,  ruling  was  reserved, 
the  jury  returned  a  verdict  for  the  plaintiff,  the  court  entered 
judgment  thereon,  and  the  Circuit  Court  of  Appeals  reversed 
on  the  ground  that  the  motion  for  directed  verdict  should  have 
been  granted.  The  appellant  argued  that  the  reversal  should  be 
accompanied  by  a  direction  to  the  District  Court  to  enter  judg- 
ment for  the  defendant,  but  the  Circuit  Court  held  that  it  had 
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no  power  to  give  that  direction,  and  it  merely  ordered  a  new 
trial.  The  Supreme  Court  granted  certiorari  and  held  that  the 
reversal  should  be  accompanied  by  a  direction  to  enter  judg- 
ment for  the  defendant.    It  said  (p.  66l): 

"Such  a  judgment  of  dismissal  will  be  the  equivalent  of 

a  judgment  for  the  defendant  on  a  verdict  directed  in  its 

favor." 

It  also  said    (p.   659): 

"At  common  law  there  was  a  well  established  practice 
of  reserving  questions  of  law  arising  during  trials  by  jury 
and  of  taking  verdicts  subject  to  the  ultimate  ruling  on  the 
questions  reserved;  and  under  this  practice  the  reservation 
carried  with  it  authority  to  make  such  ultimate  disposition 
of  the  case  as  might  be  made  essential  by  the  ruling  un- 
der the  reservation,  such  as  non-suiting  the  plaintiff  where 
he  had  obtained  a  verdict,  entering  a  verdict  or  judgment 
for  one  party  where  the  jury  had  given  a  verdict  to  the 
other,  or  making  other  essential  adjustments." 

This  case  demonstrates  that  there  never  was  any  necessity  for 
actual  entry  of  a  verdict  to  support  a  judgment,  where  the  case 
was  such  that  a  directed  verdict  was  proper.  In  footnote  5  on 
pages  659,  660,  the  Supreme  Court  called  attention  to  various 
English  cases  where  judgments  were  entered  as  if  on  a  verdict 
given  by  the  jury. 

While  the  return  and  entry  of  a  verdict  after  it  has  been 
directed  is  a  common  practice,  the  whole  procedure  is  recognized 
to  be  a  mere  matter  of  form..  In  Bryan  v.  Louisville  &  N.  R. 
Co.,  244  Fed.  650  (8  Cir.),  the  court  said  (at  p.  661 ): 

"It  is  next  urged  that  the  court  erred  when  it  directed 
a  verdict  for  the  defendant  because  it  asked  one  of  the 
jurors  only  to  sign  the  verdict.  The  juror  who  was  so 
requested  signed  it,  ind  it  is  claimed  that  it  is  not  such 
a  verdict  as  will  support  the  judgment.  It  is  urged  that 
whether   a   case   is   submitted   to   a  jury   on  the   facts   or 
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whether  the  court  directs  a  verdict  the  jury  must  act,  and 
that  there  can  be  no  verdict  without  the  whole  jury  acts. 
It  is  usual  for  the  trial  judge,  when  a  verdict  is  directed, 
to  ask  the  jury  to  select  a  foreman  to  sign  the  formal 
verdict,  but  the  whole  proceeding  is  a  mere  matter  of  form. 
*  *  *  and  we  conclude  that  the  request  by  the  court  that 
the  juror  sign  the  verdict,  being  a  mere  matter  of  form, 
was  entirely  sufficient  without  the  jury  selecting  their  own 
foreman.  The  jury  could  not  act  contrary  to  the  decision 
of  the  court.  *  *  *  and  whether  the  court  or  jury  named 
the  foreman  would  in  no  way  prejudice  the  plaintiff." 

Consequently,  even  if  a  formal  verdict  should  have  been  en- 
tered, which  is  not  the  law,  failure  to  do  so  was  mere  defect 
in  form — indeed,  an  omission  of  the  court  and  not  of  appellees, 
for  the  latter  inquired  of  the  court  whether  a  verdict  ought 
not  to  be  returned  and  were  told  that  it  was  unnecessary  (see 
p.  19,  supra).  R.C.P.,  Rule  61  provides: 

"*  *  *  no  error  or  defect  in  any  ruling  or  order  or  in 
anything  done  or  omitted  by  the  court  or  by  any  of  the 
parties  is  ground  for  granting  a  new  trial  or  for  setting 
aside  a  verdict  or  for  vacating,  modifying,  or  otherwise  dis- 
turbing a  judgment  or  order,  unless  refusal  to  take  such 
action  appears  to  the  court  inconsistent  with  substantial 
justice.  The  court  at  every  stage  of  the  proceeding  must 
disregard  any  error  or  defect  in  the  proceeding  which  does 
not  affect  the  substantial  rights  of  the  parties." 

While,  technically.  Rule  61  applies  only  to  the  District  Courts, 
it  is  recognized  that  the  same  principle  applies  to  the  Circuit 
Courts  of  Appeals.  Aioore  on  Federal  Practice,  p.  3289;  Uni- 
versity City,  Mo.  V.  Home  Fire  &  Marine  Insurance  Co.,  Il4 
F.2d  288  (8  Cir.) ;  /;;  re  Barnett,  124  F.2d  1005,  1011  (2  Cir.). 
And  in  any  event  Rule  61  merely  repeats  the  mandate  of  Title 
28  U.S.C,  Sec.  777,  which  applies  "in  any  court  of  the  United 
States,"  and  of  Title  28  U.S.C,  Sec.  391,  applicable  to  appellate 
courts. 


Moreover,  if  omission  to  have  a  verdict  returned  was  objec- 
tionable practice,  the  error  cannot  be  raised  because  no  objection 
was  made  by  appellant  in  the  District  Court.    In  Boivvian  v. 
\  Atchison,  T.  &  S.  F.  Ry.  Co.,  184  Fed.  697  (8  Cir.),  the  court 
[  said  (at  p.  699) : 

"The  court  sustained  the  motion  for  a  directed  verdict 
and  added:  "Enter  judgment  for  the  defendant  as  on  the 
verdict  of  the  jury."  No  verdict  of  the  jury  appears  in  the 
record,  and  the  fair  inference  is  the  court  dispensed  with 
one.  The  plaintiff  excepted  generally  to  the  ruling  and 
^,  the  final  judgment,  but  the  court  was  not  informed  that 
m  complaint  was  made  because  a  verdict  was  not  taken  in 
conformity  with  the  ruling  on  the  motion.  And,  though 
it  is  made  the  subject  of  assignments  of  error,  they  are 
not  relied  on  in  the  brief. 

While  the  court  expressed  disapproval  of  the  practice  of  not 
having  a  verdict  formally  entered,  it  held  that  where  the  trial 
court  was  not  advised  that  objection  was  taken  to  the  absence 
of  a  formal  verdict  and  no  opportunity  was  thus  given  to  the 
trial  court  to  correct  the  omission,  there  was  no  error. 

In  the  present  case,  appellant  did  not  object  to  the  omission 
of  a  formal  verdict  and,  on  the  contrary,  approved  a  judgment 
reciting  that  a  verdict  had  been  returned.  In  the  Boivman  case 
appellant  at  least  assigned  the  omission  as  error  when  he  took 
an  appeal.  Here  there  was  no  such  assignment  nor  any  designa- 
tion of  the  point  as  one  on  which  appellant  intended  to  rely. 
In  Miller  v.  Union  Pacific  Railroad  Company,  63  F.2d  574  (8 
Cir.)  where  the  District  Court  had  granted  a  motion  to  dismiss 
instead  of  directing  a  verdict,  the  Circuit  Court  said  (p.  577)  : 

"It  is  finally  urged  that  the  court  erred  in  granting  the 
alternative  motion  to  dismiss  the  case,  instead  of  directing 
a  verdict.  When  defendant's  motion  was  submitted,  no  ob- 
jection was  made  to  its  form,  and  in  the  exception  taken 
by  plaintiff  to  the  action  of  the  court  granting  the  motion, 
no  complaint  was  made  that  the  procedure  invoked  was 
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objectionable.  Had  such  an  objection  or  exception  been 
taken  at  the  time,  the  procedure  could  readily  have  been 
cured.  The  objection  is  purely  technical  and  could  not  pos- 
sibly have  prejudiced  the  plaintiff.  What  is  said  by  this 
court  in  Bowman  v.  Atchison,  T  &  S.  F.  R.  Co.  (CCA. 
8)  184  F.  697,  699,  is  here  apposite." 
******* 

"In  a  later  case.  Wear  v.  Imperial  Window  Glass  Co. 
^  (CCA.  8)  224  F.  60,  63,  in  an  opinion  by  the  late  Judge 
Sanborn,  it  is  said:  "There  is  another  reason  why  no  re- 
viewable question  of  law  is  presented  to  this  court  in  this 
case.  A  trial  court  is  entitled  to  a  clear  specification  by 
exception  of  any  ruling  or  rulings  which  a  party  chal- 
lenges and  desires  to  review,  to  the  end  that  the  trial 
court  itself  may  correct  them  if  so  advised,  and,  if  it  fails 
to  do  so,  that  there  may  be  a  clear  record  of  the  rulings 
and  the  challenges  thereof.  For  this  purpose  a  rule  has 
been  firmly  established  that  an  exception  to  any  ruling 
which  counsel  desire  to  review,  which  sharply  calls  the 
attention  of  the  trial  court  to  the  specific  error  alleged,  is 
indispensable  to  the  review  of  such  a  ruling.' 

"If  there  was  even  a  technical  error,  it  was  waived, 
and  cannot  be  considered  by  this  court.  *  *  *  The  rule  is 
a  just  one  and  affords  an  opportunity,  both  to  the  trial 
court  and  opposing  counsel,  to  correct  the  error,  which  in 
the  instant  case  goes  only  to  matters  of  form;  and  it  en- 
ables the  appellate  court  to  determine  what  questions  were 
actually  presented  to  the  lower  court." 

Although  there  had  been  no  order  directing  a  verdict  and  there- 
fore no  verdict  but  merely  an  order  of  dismissal,  the  Circuit 
Court  concluded: 

"We  conclude  that  the  court  correctly  directed  a  verdict 
for  the  defendant  on  the  ground  of  contributory  negligence, 
and  the  judgment  appealed  from  is  affirmed." 

While  formal  exceptions  in  the  trial  court  are  no  longer  re- 
quired, nevertheless  "for  all  purposes  for  which  an  exception 
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has  heretofore  been  necessary,"  the  party  "at  the  time  the  ruling 
or  order  of  the  court  is  made  or  sought"  must  make  known  to 
the  court  his  objection  to  the  proposed  action  and  his  grounds 
therefor.   R.C.P.,  Rule  46. 

There  is  still  another  reason  why  the  absence  in  the  record 
of  a  written   verdict  is  irrelevant.    Here  the  judgment  recites 
that  a  verdict  was   returned,   and   appellant  approved   this   re- 
cital   (see  p.   19,   supra).   The  case  thus  comes  directly  within 
Moore  v.  Petty,  supra,  where  the  court  not  only  held  that  the 
intervention  of  a  formal  verdict  was  unnecessary  but  also  said: 
"Complaint   is   made   that   the   trial    court   ignored   the 
jury,  sustained  a  motion  for  judgment,  and  rendered  judg- 
ment  thereon   without   the   mediation   of   a  verdict.    The 
record,   however,    does    not   sustain    this   contention.     The 
journal  entry,  tvhich  imports  verity,  recites  that  the  plain- 
tiffs moved  the  court  to  instruct  the  jury  to  return  a  verdict; 
that  the  motion  was  sustained  by  the  court;  that,  under  the 
instruction  of  the  court,  the  jury  returned  a  verdict;  and 
upon  that  verdict  the  judgment  was  rendered. 

In  Bowman  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  supra,  the  same 
court  explained  this  to  mean  that  in  view  of  the  recital  it 
would  conclusively  be  deemed  that  an  oral  verdict  was  returned, 
which  was  sufificient. 

C.  The  Judgment  May  Also  Be  Treated  as  One  Entered  Upon 
the  Motion  to  Dismiss,  or  for  Summary  Judgment  and,  So 
Regarded,  Is  Proper. 

The  motion  to  dismiss  specified  and  urged  that  the  complaint 
on  its  face  was  barred  by  the  Statute  of  Limitations.  On  this 
ground  alone,  the  motion  was  properly  granted  (see  our  main 
brief,  pp.  67-72). 

In  addition  the  motion  tp  dismiss  and  the  motion  for  sum- 
mary judgment  were  also  made  on  the  ground  that  the  undis- 
puted evidence  showed  that  there  was  no  genuine  issue  of  fact 
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relative  to  the  Statute  of  Limitations.  In  Gifford  v.  Traveller^ 
Protective  Association,  153  F.(2d)  209  (9  Cir.),  this  Court 
affirmed  a  summary  judgment  rendered  on  the  basis  of  the 
Statute  of  Limitations  by  the  same  District  Judge  as  here,  and 
held  that  a  motion  for  summary  judgment  may  be  granted 
whenever  the  evidence  adduced  on  the  motion  is  such  as  would 
warrant  a  directed  verdict.  Consequently,  since  the  evidence  in 
the  present  case  was  of  such  a  character  as  to  warrant  direction 
of  a  verdict,  there  was  no  genuine  issue  of  fact,  and  it  was 
appropriate  for  the  court  to  grant  the  motion  to  dismiss  or  the 
motion  for  summary  judgment  on  that  basis,  wholly  without 
regard  to  any  procedure  for  completing  or  effectuating  the  order 
granting  a  directed  verdict  as  such. 

Now,  here,  (1)  it  is  clear  that  the  District  Court  did  in  fact 
base  its  order  of  dismissal  on  the  evidence  upon  which  it  had 
directed  a  verdict,  the  minute  order  granting  the  motion  ex- 
pressly so  stating,  and  (2)  it  is  also  clear  that  it  was  proper 
for  the  court  to  do  so.  That  evidence  consisted  entirely  of  testi- 
mony of  appellant's  chief  executive  and  of  documents  written 
by  appellant.  In  other  words  it  consisted  entirely  of  appellant's 
admissions;  and  those  admissions — documentary  and  oral — were 
properly  considered  in  support  of  the  motion,  under  R.C.P.,  Rule 
56(c),  which  permits  use  of  "pleadings,  depositions  and  admis- 
sions" as  well  as  affidavits,  and  under  R.C.P.,  Rule  43(e), 
which  provides  that, 

"When  a  motion  is  based  on  facts  not  appearing  of  record, 
the  court  may  hear  the  matter  on  affidavits  presented  by  the 
respective  parties,  but  the  court  may  direct  that  the  matter 
be  heard  orally,  or  partly  on  oral  testimony  or  deposi- 
tions."*' 

A  motion  to  dismiss  may  be  granted  on  evidence  showing 
that  there  is  no  genuine  issue  of  fact  (see  cases  cited  in  foot- 


6.     Moore's  Federal  Practice,  p.  3077  notes  that  this  provision  "will 
prove  of  service  in  hearing  motions  for  summary  judgment." 
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note  5  on  page  5  of  our  main  brief) .  Such  a  motion  is  in  effect 
a  motion  for  summary  judgment,  it  being  immaterial  what 
nomenclature  is  used  to  describe  it.  The  recent  amendment  to 
Rule  12(b)  of  the  Rules  of  Civil  Procedure  expressly  recognizes 
the  right  to  rest  a  motion  to  dismiss  on  matters  outside  the 
pleadings,  treating  such  a  motion  as  equivalent  to  a  motion  for 
summary  judgment.  As  stated  in  the  notes  of  the  Advisory 
Committee  under  Rule  12(b),  this  amendment  really  only  de- 
fined the  existing  practice  carefully.  The  only  requirement  is 
that  the  parties  should  be  given  a  reasonable  opportunity  to 
;  present  all  pertinent  material.  Such  opportunity,  obviously,  the 
j  appellant  not  only  had  but  exercised. 

i      The  judgment  may  also  be  deemed  correct  as  having  been 
i  rendered  on  the  motion  for  summary  judgment  for  the  reasons 
j  just   expressed.     Indeed,   here   the   motion    to   dismiss   and   the 
!  motion  for  summary  judgment  were  physically  one  and  the  same 
j  (see  our  main  brief,  p.  5).  Although  the  court,  before  the  trial 
on   the  Statute  of  Limitations  had  been  directed,  had  entered 
an  order  denying  the  motion  for  summary  judgment,  in  effect  it 
j  vacated  that  order  and  granted  the  motion  for  summary  judg- 
ment after  appellant  had  been  given  every  opportunity  to  show 
that  there  was  a  genuine  issue  of  fact  and  had  not  only  failed 
to  do  so  but  by  numerous  additional  admissions,  oral  and  docu- 
mentary,   had   demonstrated    that   no   such   issue   existed.     The 
court  had  the  power  to  act  in  this  manner,  since  an  order  over- 
ruling or  denying  a  motion  to  dismiss  or  for  judgment  is  not  a 
final  order,  and  the  court  may  always  change  its  ruling.    Cf. 
De   La   Beckivith    v.   Superior   Court,    146  Cal.   496;   Howe   v. 
Board  of  Supervisors,  118  Cal.  App.  306;  Bank  of  America  v. 
Superior  Court,  20  Cal.  2d  697,  702;  Alameda  v.  The  Parafjine 
Companies,  decided  by  this^Court,  July  8,  1948,  No.  11,960. 

In  originally  denying  the  motion  for  summary  judgment  the 
court  had  done  so  because  it  thought  that  "there  might  be  lurk- 
ing in  the  case  some  matter  of  weight  of  evidence"   (R.  264), 
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or,  as  it  put  it  when  it  granted  the  motion  for  the  directed 
verdict,  it  had  initially  denied  the  motion  for  summary  judg- 
ment "for  the  reason  that  there  might  be  a  factual  question 
in  some  way  necessary  to  be  decided  in  connection  with  the 
plea  of  the  Statute  of  Limitations"  (R.  801),  but  it  had  now 
concluded  that  no  genuine  issue  existed.  These  statements  were, 
by  express  reference,  made  part  of  its  order  dismissing  the  action 
(see  p.   19,  supra). 


I 


CONCLUSION 

It  is  respectfully  submitted  that  the  absence  of  a  verdict  is  an 
irrelevant  fact  which  should  not  interfere  with  disposition  of 
the  case  on  its  merits,  and  that  on  the  merits  the  judgment  was 
clearly  right  and  should  be  affirmed. 

Dated:    San  Francisco,  California,  July  29,  1948. 

Maurice  E.  Harrison 

Moses  Lasky 

Brobeck,  Phleger  &  Harrison 
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Memorandum  of  Appellant  in  Answer  to  the  Reply 
of  Borax  Consolidated  to  the  Supplementary 
Memorandum  in  Behalf  of  Appellant 


INTRODUCTION 

The  Reply  of  Borax  Consolidated,  Ltd.,  et  al.  to  our 
Supplementary  Memorandum  is  beset  with  frailties.  A 
vital  weakness  is  that  it  lacks  a  frame  of  reference.  It 
fails  to  relate  the  immediate  issue  with  which  it  is  con- 
cerned to  the  cause  of  action  pending  in  the  court  below. 
It  is  scarcely  less  vital  tjiat  it  deals  with  law  and  equity 
as  if  they  were  separate  things,  that  its  citation  of  cases 
is  governed  by  no  rule  of  relevancy  but  wanders  far  from 


antitrust,  that  the  text  of  the  Reply  is  largely  a  thing  of  I 
shreds  and  patches  made  up  of  quotations  in  abstract! 
language  torn  from  their  contexts  and,  in  general,  the 
argument  is  a  mosaic  of  legalisms.  It  is  an  axiom  that  a 
holding  must  be  read  in  the  light  of  the  concrete  situation 
before  the  court.  It  is  necessary,  therefore,  to  recapture 
perspective  and  to  view  the  detail  of  issues  concerned 
with  the  application  of  a  state  statute  of  limitations  within 
the  setting  of  the  specific  case  which  is  now  in  litigation. 


ARGUMENT 

I.      THE  ISSUES  HERE  ON  APPEAL  CAN  BE  UNDERSTOOD  ONLI 
AGAINST   THE   BACKGROUND   OF    THE    INSTANT    CASE 

This  is  a  suit  by  Burnham  Chemical  Company  againsr* 
several  large  corporations  engaged  in  the  borax  business. 
The  three  principal  defendants,  Borax  Consolidated,  Ltd., 
and  its  subsidiary,  the  Pacific  Coast  Borax  Company,  and 
American  Potash  and  Chemical  Corporation,  dominate  the 
industry.    The  appellant  alleges  and  is  now  prepared  to 
prove  that  these  companies  have  from  the  first  date  mea 
tioned  in  the  complaint  been  acting  in  concert,  that  a  serie 
of  understandings  was  formalized  into  a  basic  agreement* 
in  1929,  that  through  this  treaty  these  companies  and  their 
subsidiaries    organized    a    cartel    which    has    worldwide 
dominion  over  the  production,  transportation  and  marke 
ing  of  borax  and  that  over  the  years   these   compani 
acting  in  concert  have  consistently  employed  unfair  am 
predatory  practices  to  drive  independents,  including  ap 
pellant  Burnham,  out  of  business. 

The  appellant,  along  with  other  independents,  has  been 
driven  out  of  business.   Being  forced  to  the  wall  in  1929, 
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the  record  shows  that  it  was  skeptical  of  the  genuineness 
of  the  competition  between  Borax  Consolidated,  Ltd.,  and 
[American  Potash  and  Chemical  Corporation,  which  these 
companies  professed,  and  that  at  times  it  came  to  believe 
that  these  two  larger  confederates,  along  with  the  Pacific 
Coast  Borax  Company  and  the  United  States  Borax  Com- 
pany, had  by  a  concerted  and  illegal  course  of  conduct — 
[alleged  in  detail  in  the  complaint — forced  the  appellant  out 
of  business.  But  even  though  the  Burnham  Chemical  Com- 
pany at  times  may  have  believed  that  the  professions  of 
appellees  were  false  and  that  their  conspiracy  was  the 
source  of  its  undoing,  it  was  unable  to  secure  evidence 
enough  to  frame  a  complaint  which  would  stick  in  court.^ 
A  reading  of  this  sentence  in  the  margin  is  enough  to  indi- 
cate that  Burnham  was  not  and  for  many  years  could  not 
be  in  possession  of  the  facts  essential  to  frame  a  com- 
plaint. It  is  true  that  once  in  court  the  procedures  of 
interrogatory  and  discovery  would  be  available.  But  the 
complaint  had  to  survive  a  motion  to  dismiss  before  these 
weapons  could  be  brought  within  Burnham 's  reach. 

But  Burnham  did  not  sleep  on  his  rights.  It  pursued 
its  own  investigations  with  diligence  as  far  as  its  means 
would  permit.   When  it  became  evident  that  the  task  was 


(1)  The  minimum  requisites  for  a  complaint  have  been  suc- 
cinctly stated  by  Judge  Parker  in  Alexander  Milhurn  Co.  v. 
Union  Carbide  &  Carbon  Corp.,  15  F.(2d)  678,  680  (cert.  den. 
273  U.S.  757).  The  Court  said: 

"For  it  is  not  sufficient  that  the  declaration  be  framed 
in  the  words  of  the  statute  or  that  it  allege  mere  conclusions 
of  the  pleader.  It  must  describe  with  detiniteness  and  cer- 
tainty the  combination  or  conspiracy  relied  upon,  as  well  as 
the  acts  done  which  result  in  damage  to  plaintiff  and  in  do- 
ing so  must  set  forth  4he  substance  of  the  agreement  in 
restraint  of  trade,  or  the  plan  or  scheme  of  the  conspiracy, 
or  the  facts  constituting  the  attempt  to  monopolize." 
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beyond  its  own  resources  it  complained  to  the  Department 
of  Justice.  But  the  conspiracy  had  been  concealed  with 
such  skill  and  cunning  that  even  the  Department  of  Jus- 
tice with  all  of  its  resources  could  not  discover  evidence 
sufficient  to  warrant  an  action  at  law.  It  was  not  until 
1944  when  the  seizure  of  American  Potash  as  an  alien 
corporation  gave  the  Government  access  to  the  files  of  the 
company,  that  the  master  agreement  of  1929  was  dis- 
covered. And  with  the  series  of  clues  presented  there,  the 
whole  conspiracy  was  revealed.  After  the  discovery  of 
the  facts  of  conspiracy  and  the  plan  of  restraint,  Burnham 
proceeded  with  diligence  to  frame  and  to  file  its  cause  of 
action. 

In  the  record  four  things  stand  out  sharply: 

(1)  Burnham  was  not  guilty  of  laches  and  did  not  sleep 
on  its  rights; 

(2)  The  whole  scheme  of  deceit  was  fraudulently  con- 
cealed for  years; 

(3)  No  amount  of  diligence  on  Burnham 's  part  could 
have  turned  up  the  minimum  of  evidence  necessary  to 
sustain  a  cause  of  action,  and 

(4)  Once  the  materials  were  put  within  reach,  Burnham 
promptly  filed  its  complaint  in  court. 

Against  this  background,  the  procedures  of  the  court  i 
below  are  to  be  reviewed  and  the  issues  in  this  proceeding 
are  to  be  adjudged. 

II.  THE  REPLY  OF  BORAX  CONSOLIDATED,  ET  AL.,  IS  BASED 
UPON  PREMISES  UTTERLY  FOREIGN  TO  OUR  SYSTEM 
OF  LAW. 

1.  The  Reply  is  written  as  if  each  issue  in  the  case  was 
to  be  resolved  by  reference  to  a  fitted  and  invariable  rule 
of  law.    A  case — particularly  an  antitrust  case — is  a  com- 
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plicated  statement  of  fact.  The  course  of  conduct  subject 
ito  legal  challenge  is  engaged  in  by  many  actors,  some- 
Itimes  over  a  period  of  years.  The  lawfulness  of  the  con- 
duct is  to  be  measured  not  by  a  single  rule  of  law  but  by 
'reference  to  all  the  law  that  is  applicable.  In  a  Sherman 
Act  case  there  is  always  involved  reference  to  the  anti- 
trust laws,  to  the  general  law  within  which  antitrust  is  set 
and  to  various  state  statutes.  A  rule  of  law  may  be  com- 
pelling. Another  may  be  useful  as  a  guide.  A  third  may 
throw  light  upon  an  issue.  But  the  case  must  be  decided 
in  terms  of  all  the  law  that  is  relevant. 

2.  The  Reply  eliminates  froiu  a  case  the  function  of 
judgment.  It  is  written  as  if  the  application  of  the  law 
to  a  controversy  were  mechanical.  Rules  are  regarded  as 
static  things.  Yet  the  genius  of  our  law  is  its  flexible 
character.  This  flexibility  appears  in  the  usage  of  trial 
by  jury  in  leaving  the  issue  to  the  reasonable  man.  It  is 
written  in  large  letters  in  the  antitrust  laws  which  from 
the  days  of  Standard  Oil  v.  U.  S.,  221  U.S.  1,  to  F.T.C.  v. 
Cement  Institute,  68  S.Ct.  1335,  have  upheld  the  rule  of 
reason.  It  is  the  very  character  of  administrative  law 
to  have  general  provisions  shaped  to  the  circumstance  of 
particular  situations.  In  respect  to  our  insular  territories 
the  laws  of  the  United  States  are  to  be  applied  so  far  as 
they  can  be  adapted  to  territorial  need.  The  Constitution 
itself  is  written  in  terms  which  will  take  concrete  meaning 
from  changing  circumstances. 

3.  The  Reply  degrades  a  private  suit  in  antitrust  to 
the  status  of  a  mere  private  controversy  which  concerns 
only  the  parties. 

4.  Under  the  antitrust  laws  the  function  of  the  private 
suit  is  alike  to  redress  a  private  harm  and  to  vindicate 
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the  public  interest.  Although  this  matter  has  been  set 
forth  in  some  detail  in  our  Supplementary  Memorandum, 
it  has  been  confused  in  the  Reply.  It  is,  therefore,  neces- 
sary without  repeating  what  has  been  said  before,  to 
straighten  out  the  confusion.  The  appellees  are  quite 
wrong  in  insisting  an  antitrust  suit  is  to  be  treated  like 
any  other  private  action. 

Among  the  oldest  and  the  best  established  of  our  rights 
is  the  liberty  of  a  man  to  and  within  his  trade.  This  liberty 
was  recognized  as  a  fundamental  right  as  long  ago  as 
1616.  Case  of  the  Tailors  of  Ipswitch,  77  Eng.  Rep.  1218. 
The  courts  even  refused  to  accept  a  royal  grant  of  monop- 
oly as  a  sanction  for  closing  a  trade  against  the  new- 
comer. Darcy  v.  Allen,  77  Eng.  Rep.  1260.  The  right  has 
been  recognized  even  against  the  act  of  the  legislature  in 
our  own  system  of  law.  Yick  Wo  v.  Hopkins,  65  S.  Ct. 
1064;  New  State  Ice  Co.  v.  Liebniann, 

It  is  for  these  reasons  that  Mr.  Chief  Justice  Hughes  in 
Appalachian  Coals,  Inc.  v.  U.  S.,  288  U.S.  344,  359,  set  it 
down  that:  "As  a  charter  of  freedom  the  act  has  a  gen- 
erality and  adaptability  comparable  to  that  found  to  be 
desirable  in  constitutional  provisions."  The  comparison 
is  more  than  an  analogue.  It  is  a  summary  of  interpre- 
tative judgments  by  the  Supreme  Court.  As  Mr.  Justice 
Sutherland  put  it  for  the  Supreme  Court  in  Puerto  Rico 
V.  Shell  Oil  Co.,  302  U.S.  253,  "The  Congress  meant  to 
deal  comprehensively  with  the  subject  of  contracts,  com- 
binations and  conspiracies  in  restraint  of  trade  and  to 
that  end  to  exert  all  the  power  it  possessed." 

The  idea  that  the  public  interest  is  to  be  protected 
through  private  litigation  is  in  no  sense  novel.  It  is  basic 
to  our  system  of  jurisprudence.    In  England  it  goes  back 
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for  centuries.  In  this  country  it  is  present  from  the 
foundation  of  the  Republic.  Marvin  v.  Trout,  26  S.  Ct.  31, 
34.  It  stems  from  the  informer  who  in  days  of  old  was 
accorded  his  cause  of  action  and  allowed  a  substantial 
share  of  all  the  revenue  he  could  collect  for  the  govern- 
ment. With  a  change  in  usage,  the  informer  now  usually 
gives  his  information  to  an  official  of  the  government 
rather  than  suing  in  his  own  name.  The  usage,  however, 
has  survived  in  a  derivative  form.  A  person  who  has  a 
cause  of  action  of  his  own  is  made  an  instrument  of  police. 
Thus,  in  tort  the  usage  of  exemplary  and  punitive  damage 
is  established.  The  plaintitf  in  his  own  right  is  entitled  to 
be  made  whole.  The  double  or  triple  penalty  is  assessed 
to  punish  the  wrongdoer  and  to  prevent  future  offenses. 
The  Sherman  Act  as  passed  by  the  Fiftieth  Congress  is 
not  a  new  statute.  It  was  deliberately  written  in  the  lan- 
guage of  the  common  law  action  against  restraint  of  trade. 
The  fact  that  the  injured  party  if  he  makes  out  his  case 
is  entitled  to  recover  three  times  the  amount  of  his  dam- 
age is  in  accord  alike  with  the  common  law  against  re- 
straints. The  triple  damage  action  goes  back  at  least  as 
far  as  the  Statute  of  Monopolies,  21  Jac.  1,  Ch.  3  (1623, 
1624).  It  is  of  note  tha't  the  private  action  can  be  brought 
for  a  violation  of  any  section  of  the  antitrust  laws.  The 
substantive  law  involved  in  the  private  action  is  the  sub- 
stantive law  which  is  invoked  when  the  government  in- 
stitutes a  criminal  suit  or  resorts  to  an  equity  proceeding. 
The  private  action,  far  older  than  the  Sherman  Act,  is  the 
original  instrument  depended  upon  to  police  the  common 
law  against  restraints.  The  novelty  of  the  act  does  not 
lie  in  the  triple  damage  suit.  It  lies  in  the  sanction  for  a 
criminal    action   and   in   the    formalization    of    resort    to 
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equity.  The  private  suit  is  allowed  to  prevent  violation  oJ 
the  very  loss  for  which  there  is  resort  to  criminal  or 
equitable  action. 

As  the  authorities  quoted  in  our  Supplemental  Mem- 
orandum show,  the  very  purpose  of  the  triple  damage 
provision  is  to  supplement  in  every  way  the  activities  of 
the  government  in  the  enforcement  of  the  antitrust  laws 
The  theory  of  the  triple  damage  action  is  that  the  defend 
ant  should  suffer  a  penaltj"  because  he  has  committed  a 
crime.  The  act  was  written  in  the  full  knowledge  of  the 
fact  that  the  government  would  not  be  able  to  reach  a 
large  number  of  violations  of  the  statutes  and  that,  there- 
fore, each  injured  party  was  made  and  constituted  a  kind 
of  private  policeman.  The  triple  damage  feature  of  the 
Act  has  nothing  to  do  with  compensating  the  wronged 
party  for  the  injuries  suffered.  It  is  in  effect  an  interim 
proceeding  to  deter  other  people  from  violating  the  Act 
and  in  this  respect  it  has  precisely  the  same  purpose  as  a 
criminal  penalty.  A  dominant  purpose  alike  of  the  old 
common  law  rule  against  restraints  and  of  the  modern 
antitrust  acts  is  to  lighten  the  burden  upon  the  govern 
ment  in  enforcing  the  antitrust  laws  and  of  enlisting  pri 
vate  parties  in  the  business  of  law  enforcement.  This  is 
indicated  by  Section  5  of  the  Clayton  Act  which  relates 
private  rights  to  public  litigation.  This  section  aims  at 
three  distinct  purposes:  (1)  It  suspends  the  running  of 
any  statute  of  limitations  while  the  government  is  pushing 
forward  litigation  concerned  with  the  same  matter;  (2) 
it  makes  the  findings  of  fact  in  suits  brought  by  the 
government  prima  facie  evidence  in  private  suits,  and  (3) 
it  imposes  upon  governmental  agencies  the  function  of 
conducting  inquiries  necessary  to  reveal  the  facts  upon 
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which  private  antitrust  suits  can  be  based.  The  last  func- 
tion is  of  particular  consequence  because  the  discovery 
of  evidence  necessary  to  win  a  suit  or  even  to  write  a 
complaint  is  as  often  as  not  beyond  the  resources  of  the 
private  party. 

The  law  of  recourse  to  the  courts  is  quite  plain.  It  is 
true,  as  appellees  claim,  that  a  party  cannot  file  suit  in  an 
antitrust  case  unless  he  himself  is  injured.  But  none  of 
the  authorities  cited  in  the  Reply  Brief  is  to  the  effect 
that  his  suit  once  it  is  in  court  must  be  so  limited.  As 
here,  the  harm  to  the  individual  is  in  the  usual  case  a  mere 
incident  to  the  unfolding  of  the  conspiracy.  The  con- 
spiracy as  an  entity  cannot  be  understood  from  the  van- 
tage point  of  the  private  interest  which  is  wronged.  As 
Mr.  Justice  Black  pointed  out  in  the  Cement  case,  an 
understanding  of  the  wrong  involves  the  picture  and  the 
background  of  the  whole  conspiracy.  Nor  is  it  true  that 
the  relief  sought  by  the  private  party  is  limited  to  recom- 
pense for  the  wrong.  In  the  private  damage  suit  it  is  of 
note  that  he  collects  not  a  sum  sufficient  to  make  him 
whole  but  three  times  that  amount.  In  the  case  in  equity 
the  private  harm  may  be  so  inseparably  associated  with 
the  wrong  to  the  public  that  relief  to  the  private  party 
involves  a  general  relief  of  which  the  public  is  the  bene- 
ficiary. 

The  use  of  a  private  suit  to  instrument  public  policy 
finds  a  natural  field  in  antitrust.  It  is  of  note  that  of  late 
this  old  and  established  device  has  been  pushed  into  a  new 
legal  domain.  Administrative  law  is  in  general  statutory 
law  and  as  a  consequence  the  right  of  the  individual  to 
his  cause  of  action — when  the  end  is  to  give  effect  to  a 
public  policy^ — rests  upon  legislation.    So,  in  general,  per- 
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sons  authorized  to  bring  such  suits — and  only  such  persons 
— are  permitted  this  resort  to  court  to  assert  the  public 
interest.    x\nd  it  is  natural  that  the  interest  is  set  up  as 
the  criterion  of  the  right  to  sue.   In  a  penetrating  opinion 
in  which  the  whole  matter  is  passed  in  critical  review,, 
Judge  Jerome  Frank  generalizes  the  requirements   of  ai 
number    of    statutes    into    ''some    substantive,    private,, 
legally-protected  interest."  Associated  Industries  v.  Ickes,, 
134  F.   (2d)   694.    But  the  real  question  is  whether  the' 
requisite  interest  is  "substantive"  or  "legally-protected,"' 
not  in  general  but  for  the  express  purpose  of  instituting 
such  a  suit.    In  this  excursion  into  administrative  law  it 
has  been  easy  for  the  courts  to  pass  from  direct  to  sec- 
ondary  or  derivative   interests.    The   derivative   suit   by 
which  the  stockholder  sues  in  the  name  of  and  as  if  he 
were  the  corporation  stems  from  ancient  lineage.  In  recent 
years  a  dual  form  of  action  in  which  the  party  plaintiff 
has  some  interest,  however  remote  or  nebulous  to  assert, 
and  yet  the  real  justification  for  the  action  is  an  oppor- 
tunity  to    assert   the    public   interest,    has   become    quite 
prevalent.    Thus  a  legally  recognized  injury,  as  well  as 
an  actual  personal  harm,  is  enough  to  sustain  a  cause  of 
action.    Alahajna  Power  Co.  v.  Ickes,  302  U.S.  464.    And 
in  F.C.C.  V.  Sanders  Radio  Corp.,  60  S.Ct.  653,  it  was  ad- 
mitted   that    Sanders    enjoyed    no    legal    immunity    from 
competition.    Yet  it  was  held  that  the  issue  presented  by 
the  grant  of  a  license  to  a  competitor  made  him  an  ag- 
grieved party  in  the  words  of  the  statute.    Although  the 
right  recognized  was  not  sufficient  to  warrant  his  suit  for 
an  injunction,  the  public  interest  in  the  grant  of  the  radio 
license  made  up  the  deficit — at  least  to  the  point  where  a 
judicial  inquiry  could  be  touched  off  and  in  Scripps-How- 


11 

ard  Radio,  Inc.  v.  F.C.C.,  62  S.Ct.  875,  the  somewhat 
vagrant  lines  of  the  case  just  mentioned  are  drawn  tight. 
Courts  no  less  than  administrative  bodies  are  "agencies 
of  government."  The  right  of  appeal  from  the  decision 
of  the  agency  to  persons  aggrieved  is  not  to  be  limited 
+o  the  severities  of  substantive  law.  ''These  private  liti- 
gants have  standing  only  as  representatives  of  the  public 
interest."  And,  quoting  from  Virginian  Ry.  v.  System 
Federation  No.  40,  300  U.S.  515,  "the  court  can  go  much 
further  in  the  public  interest  than  when  only  private 
interests  are  involved."  Thus  the  theory  that  private 
suits  are  to  be  used  to  police  public  policy  not  only  goes 
back  to  the  beginnings  of  our  system  of  law,  but  currently 
finds  expression  in  widely  scattered  fields  in  which  the 
public  interest  is  involved. 

The  bother  about  the  argument  in  the  Eeply  Brief  is 
that  it  puts  the  question  in  the  wrong  way.  There  is  no 
question  of  whether  private  rights  are  enlarged  by  the 
plea  of  the  public  interest  or  whether  the  private  defenses 
are  thereby  restricted.  Here,  as  in  other  branches  of  the 
law,  the  rights  of  the  plaintiff  and  the  pleas  of  the  defend- 
ants are  fixed  by  the  character  of  the  action.  Here  the 
very  purpose  of  the  suit  is  to  police  a  public  policy.  The 
antitrust  laws  would  lose  their  effect  if  in  their  admin- 
istration judicial  procedure  had  to  stop  short  of  the 
function  to  be  performed. 
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III.  THE  ANTITRUST  ACTS  AHE  DECLARATORY  OF  PUBLIC 
POLICY  AND  IN  THEIR  JUDICIAL  ADMINISTRATION  THE 
SUBSTANTIVE  RIGHTS  WHICH  THEY  CONFER  ARE  NOT 
TO  BE  DEFEATED  BY  THE  REGID  APPLICATION  OF  STAT- 
UTES AND  PROCEDURES  INTENDED  TO  INSTRUMENT 
THEM. 

A  disposition  of  the  issue  before  the  court  is  dependent 
upon  a  clear-cut  understanding  of  the  place  of  the  statute 
of  limitation  in  the  administration  of  the  antitrust  laws. 
The  Sherman  Act  announces  our  dominant  public  policy 
for  the  national  economy.  It  confers  upon  individuals  the 
liberties  of  their  trades  and  guarantees  their  right  to  the 
free  and  open  market.  It  insures  to  the  public  the  pro- 
tections of  a  competitive  system  in  action.  The  rights 
which  it  establishes  are  among  the  liberties  guarded 
against  the  government  itself.  They  are  guaranteed  by 
federal  law.  In  the  judicial  administration  of  the  anti- 
trust acts  a  great  many  devices  and  procedures  must  be 
employed.  These  devices  and  procedures  are  of  an  instru- 
mental character.  They  are  intended  as  aids  to  help  to- 
wards the  realization  of  the  objectives  of  the  antitrust 
acts.  They  are  not  intended  to  be  barriers  against  the 
realization  l)y  individuals  of  rights  guaranteed  to  them 
by  federal  law.  The  Sherman  Act  itself  sets  down  no 
statute  of  limitations.  It  does  not  even  say  that  the  state 
statutes  are  to  be  employed.  In  the  silence  of  Congress 
"the  limitations  of  time  for  commencing  actions  under 
national  legislation"  has  been  left  to  judicial  implication. 
As  to  actions  of  law,  the  silence  of  Congress  has  been 
interpreted  to  mean  that  it  is  a  federal  policy  to  use  at 
least  as  a  guiding  principle  the  local  law  of  limitations. 

The  current  trend  of  judicial  decision  runs  strongly 
against  allowing  the  policies  manifest  in  federal  statutes 
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to  he  defeated  hy  a  rigid  application  of  state  rules  invoked 
to  instrument  judicial  administration. 

The  federal  courts  of  late  have  been  increasingly  aware 
that  federal  statutes  are  expressions  of  public  policy; 
that  it  is  only  in  the  light  of  its  intent  and  objectives  that 
an  Act  of  Congress  can  be  understood,  and  its  declared 
policy  is  to  be  the  guide  to  its  judicial  administration. 
This  trend  is  manifest  in  decisions  concerned  with  a  wide 
variety  of  procedural  devices,  which  are  employed  in 
reacliing  judgments  on  substantive  issues. 

See  Holmherg  v.  Amhrecht,  66  S.Ct.  582,  584.  Thus  it  is 
implied  that  state  statutes  of  limitations  are  to  be  ab- 
sorbed "within  the  interstices  of  the  federal  enactments." 
It  is  thus  only  by  implication  that  state  statutes  of  limita- 
tions are  brought  in.  It  is  of  note  that  in  the  generality 
of  antitrust  cases  no  mention  is  made  of  a  statute  of 
limitation. 

There  is  in  federal  law  no  command  that  the  courts  shall 
follow  state  statutes  on  limitations.  Federal  rights  are  of 
a  most  diverse  character,  running  all  the  way  from  claims 
under  a  contract  to  suits  for  being  put  out  of  business  by 
a  conspiracy.  They  run  the  whole  gauntlet  of  causes  of 
action  under  the  law  and  are  most  diverse  in  kind.  Some 
states  lump  all  of  these  together  and  set  against  them  a 
single  period  of  time  within  which  a  suit  must  be  begun. 
Others  allow  cases  seeking  to  vindicate  federal  rights  to 
be  established  as  best  they  can  upon  state  statutes.  For 
this  purpose  the  state  statutes  are  far  from  ideal  instru- 
ments of  judicial  administration.  In  most  states — Cali- 
fornia is  in  point — there  is  no  special  provision  for  anti- 
trust actions.  The  usual  ^ate  act  resolves  causes  of  action 
into  a  number  of  categories  and  sets  a  time  period  against 
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each  of  these.  The  categories  have  been  framed  by  state 
legislatures  with  state  and  local  laws  primarily  in  mind. 
Almost  none  of  them  contain  a  category  into  which  a 
private  action  for  antitrust  can  easily  fall.  In  most  of 
them  an  antitrust  suit  will  fall  as  neatly  or  as  clumsily 
into  one  category  as  well  as  into  another.  It  is  quite 
proper  to  insist  that  the  state  law  may  furnish  guidance 
to  the  court  in  determining  antitrust  issues.  It  is  un- 
warranted to  say  that  acts  never  intended  to  serve  such  a 
purpose  must  be  rigidly  followed.  The  substantive  pro- 
visions of  the  antitrust  law  have  long  been  governed  by 
the  rule  of  reason.  It  is  absurd  to  say  that  this  rule  of 
reason  must  be  abandoned  on  the  administrative  level. 

It  is  of  note  that  these  statutes  are  so  diverse  in  char- 
acter as  seriously  to  affect  the  federal  rights  which  they 
are  intended  to  secure.  The  periods  within  which  suits 
must  be  brought  vary  greatly  from  state  to  state.  They 
may  also  vary  within  the  same  state  according  to  the 
category  in  which  an  antitrust  action  is  put  by  the  court. 
A  number  of  men  may  have  exactly  the  same  rights  under 
the  substantive  law  of  antitrust.  These  rights,  however, 
may  mean  quite  different  things  as  they  are  affected  bj^ 
the  different  statutes  of  limitations  of  the  several  states. 
The  case  of  Momand  v.  Universal  Film  Exchange,  43  Fed. 
Supp.  996,  is  here  in  point.  The  plaintiff  in  that  case,  a 
citizen  of  West  Virginia,  brought  his  suit  in  Massachu- 
setts. The  Massachusetts  law  decrees  the  period  fixed  by 
the  statute  of  limitation  of  the  state  in  which  the  plaintiff 
has  his  domicile.  In  this  case  the  plaintiff  not  only  had  a 
shorter  period  in  which  to  bring  his  suit  but  what  that 
period  was  depended  upon  a  number  of  provisions  in  the 
West  Virginia  statutes.   Judge  AVyzanski  with  meticulous 
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care  tried  to  determine  exactly  which  statute  of  limitation 
was  correct.  He  undoubtedly  did  justice  in  the  instant 
case,  but  the  result  is  the  greatest  diversity  in  respect  to 
the  rights  of  citizens  depending  upon  their  places  of  resi- 
dence and  the  state  in  which  they  bring  suit.  Such  a 
diversity  is  a  denial  of  equal  justice  before  the  law  and 
was  never  intended  by  the  antitrust  acts. 

The  statute  of  limitation  must  be  appraised  in  terms 
of  its  instrumental  purpose.  It  is  intended  to  insure  fair- 
ness to  the  defendant  by  seeing  to  it  that  any  complaint 
against  him  is  brought  within  a  reasonable  time.  It  is 
intended  to  insure  justice  by  securing  a  trial  while  mem- 
ories are  fresh,  while  facts  are  in  hand  and  while  docu- 
ments are  available.  The  statute  of  limitation  is  intended 
to  prevent  the  plaintiff  from  sleeping  on  his  rights  and 
to  insure  that  his  cause  of  action  is  brought  while  it  is 
timely.  A  literal  application  of  the  statute  for  which  the 
appellees  contend  would  deny  and  defeat  the  very  purpose 
of  the  statute  of  limitation.  If  the  action  had  to  be  started 
within  three  years  after  the  last  overt  act,  it  might  have 
to  be  brought  into  court  before  plaintiffs  had  acquired 
knowledge  of  the  conspiracy.  Before  the  pattern  of  re- 
straint could  have  been  discovered  and  before  any  of  the 
pertinent  documents  were  available.  In  that  case  it  would 
have  insured  a  trial  at  a  time  when  the  plaintiff  had  no 
opportunity  to  make  out  his  case.  As  set  forth  in  detail 
in  the  complaint,  the  appellees  held  themselves  out  to  be 
engaged  in  a  competitive  game.  As  the  complaint  alleges, 
the  game  was  crooked  and  the  cards  were  stacked.  This 
would  amount  to  a  travesty  upon  the  law.  In  view  of  all 
this,  there  are  three  quite  distinct  ways  in  which  the 
court  may  look  at  the  matter.    It  is  of  interest  that  all 
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three  lead  to  the  same  result:  (1)  the  court  may  hold 
that  since  the  federal  law  is  an  expression  of  public  policy 
the  objectives  of  antitrust  must  be  realized.  To  that  end 
the  statutes  of  limitations  must  be  recognized  as  instru- 
mental. They  can,  therefore,  be  used  for  guidance,  but 
must  not  be  allowed  to  subvert  the  ends  of  justice;  (2) 
the  court  can  hold  that  the  defendants  have  in  the  series 
of  frauds  recited  in  the  complaint  and  in  the  fraudulent 
concealment  of  those  frauds  been  guilty  of  unethical  con- 
duct. It  is  to  be  remembered  that  the  statute  of  limitation 
is  technically  a  plea  to  be  put  forward  by  the  defense. 
To  be  properly  put  forward  not  only  must  the  statute  be 
plead  but  a  case  must  be  made  out  for  its  application. 
In  other  words,  it  must  be  shown  that  it  protects  the 
defendants  against  negligence  on  the  part  of  the  plaintiff 
and  against  an  untimely  assertion  of  charges.  In  the  in- 
stant case  the  statute  of  limitation  will  not  stand  critical 
examination  in  terms  of  the  defense  for  which  it  is  in- 
tended. In  more  extreme  form,  it  can  be  argued  that 
because  of  their  unethical  conduct  and  their  inability  to 
come  into  court  with  clean  hands,  the  plaintiffs  are 
estopped  from  such  a  plea;  (3)  the  court  may  rule  that 
it  is  proper  in  this  case  to  apply  the  appropriate  Cali- 
fornia statute  and  that  the  appropriate  statute  is  that 
which  states  that  when  there  is  fraud  and  fraudulent  con- 
cealment the  time  shall  begin  to  run  from  the  date  of 
discovery. 

Any  one  of  these  three   alternatives  will  lead   to   the 
same  result. 
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IV.      FRAUD   IS   HERE    PRESENT. 

Appellees  seek  an  escape  from  having  to  answer  by 
insisting  that  the  course  of  their  conduct  as  recited  by  the 
Complaint  does  not  constitute  fraud  and  that  in  respect 
to  it  there  has  been  no  fraudulent  concealment.  They 
argue  that  for  the  more  liberal  section  of  the  statute  of 
limitation  to  apply  the  fraud  must  be  "the  gravamen  of 
the  offense"  and  that  the  law  holds  that  an  antitrust  suit 
for  triple  damage  is  not  bottomed  in  fraud.  In  support  of 
this  contention  they  rely  upon  the  single  case  of  Foster 
and  Kleiser  v.  Special  Site  Sign  Co.,  85  F.  (2d)  742.  The 
case  gives  no  support  to  that  contention.  In  the  court 
below  there  had  been  a  complete  trial;  and,  on  the  basis 
of  the  record,  the  court  on  review  stated  that  it  had  failed 
to  discover  evidence  of  fraud. 

The  contention  runs  directly  contrary  to  the  facts.  The 
suit  for  triple  damage  is  a  suit  for  a  wrong.  In  the  instant 
case — as  with  its  kind — the  wrong  is  done  to  a  man's  busi- 
ness. Unlike  the  ordinary  wrong  it  may  not  involve  per- 
sonal malice ;  the  intent  is  to  seek  a  competitive  advantage 
for  one's  self  or  to  impose  a  disadvantage  on  a  competi- 
tor. The  animus  which  prompts  the  wrong  has  been  re- 
ferred to  by  Mr.  Justice  Holmes  as  "disinterested  malev- 
olence." A  person — whether  natural  or  corporate — may 
be  injured  in  his  business  by  any  one  of  a  number  of 
wrongs.  A  conspiracy  is  an  instrument,  neither  good  nor 
bad  in  itself;  its  legal  quality  depends  upon  its  intent  and 
the  use  to  which  it  is  put.  There  can  be  a  conspiracy  to 
feed  the  hungry,  to  corrupt  youth,  to  blackmail  the  rich 
and  innocent,  to  save  souls.  In  antitrust  the  conspiracy  is 
usually  directed,  by  the  commission  of  a  wrong  or  a  series 
of  wrongs,  to  restrain  trade  or  to  secure  a  monopoly.    The 


18 
gravamen  of  the  offense  lies  not  alone  in  the  conspiracy,, 
but  also  in  the  wrong,  as  the  defendants  have  admitted., 
Note  their  insistence  upon  each  injury  as  occasion  for  Ei 
separate  cause  of  action.   And  the  business  harm  can  take  ■ 
any  one  of  a  number  of  forms.    The  instances  of  pure 
negligence   are  rare.    Slander   and   libel   are   at   common  t 
law  "unfair  trade  practices"  and  have  come  under  the 
condemnation  of  Section  5  of  the  Federal  Trade  Com- 
mission Act.    A   conspiracy  in  restraint  of  trade  is  not 
infrequently   a   trespass   on   the   other   fellow's   business. 
Once  an  overt  and  avowed  attempt  to  put  a  competitor 
out  of  business — as  in  the  old  fashioned  tactics  recited  in 
the  Foster  and  Kleiser  case — was  the  dominant  form  of 
business  wrong.  Fraud  is  a  common  form ;  with  the  better 
enforcement  of  the  antitrust  laws,  it  has  come  into  the 
ascendancy  as  the  dominant  form  of  business  wrong. 

It  seems  unnecessary  to  burden  this  memorandum  Avith 
so  elementary  a  discussion.  Its  application  to  the  instant 
case  is  self-evident.  The  right  of  a  man  to,  and  within, 
his  trade  is  -i  fundamental  liberty.  The  Sherman  Act 
makes  it  the  law  of  the  land  that  there  shall  be  no  ganging 
up  by  members  of  an  industry  against  one  of  their  kind. 
The  Clayton  and  the  Federal  Trade  Commission  acts 
decree  a  plane  of  fair  competition  and  forbid  unfair 
competitive  practices.  The  defendants  have  ganged  up 
against  Burnham  and  other  independents.  They  have  en- 
tered into  an  elaborate  scheme,  by  the  use  of  unfair,  decep- 
tive, fraudulent  practices  to  drive  Burnham  to  the  wall. 
All  the  time  they  have  represented  themselves  as  conduct- 
ing their  business  in  a  fair  and  lawful  way.  From  long 
before  1929,  when  a  series  of  understandings  was  formal- 
ized until  1944,  they  have  succeeded  in  concealing  their 
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fraudulent  scheme  from  their  competitors,  the  general 
public  and  the  government.  Under  the  statutes  prohibiting 
the  use  of  the  mails  to  defraud,  there  have  been  hundreds 
of  convictions  for  fraud.  The  offenses  revealed  there  are 
petty  compared  with  the  gigantic  design  of  Borax  Con- 
solidated and  American  Potash  to  defraud  small  com- 
panies not  only  of  their  business  but  of  the  very  oppor- 
tunity to  engage  in  business.  The  defendants  made  out  of 
the  marketing  of  borax  a  crooked  game  while  holding 
themselves  out  to  be  honest  business  concerns  operating 
according  to  law.  The  offense  charged  in  the  Complaint 
belongs  at  the  very  top  of  the  hierarchy  of  frauds. 

m 

V.      THE    CASES    RELIED    UPON    BY    APPELLEES    ARE    NOT    IN 
POINT. 

A  word  in  respect  to  the  cases  cited  by  the  Appellees 
is  in  order.  It  is  perhaps  enough  to  say  that  this  code  of 
usage  in  respect  to  citation  is  distinctive.  It  has  no  place 
for  a  recitation  of  the  facts  of  the  case,  for  an  exact 
statement  of  the  issue  before  the  court,  for  the  concrete 
situation  to  which  the  holding  applies,  or  for  the  limits 
which  the  court  imposes  on  its  own  language.  Instead 
cases  are  cited  which  only  in  the  vaguest  way  or  not  at 
all  concern  antitrust;  dicta  in  abstract  language  are 
wrenched  from  context;  and  fragments,  woven  together 
into  mosaics,  are  driven  as  inert  declarations  towards 
appointed  goals.  A  number  of  examples  are  given  else- 
where in  this  memorandum.  It  is  necessary  to  bother  the 
court  with  only  a  few  representative  samples  to  exhibit 
the  character  of  the  whole  performance. 

1.  The  case  of  Mercoid  Corporation  v.  Midcontinent 
Investment  Co.,  320  U.S.  661,  is  cited  on  pp.  2  and  15  of 
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the  Reply.  On  p.  2  it  is  employed  to  pick  up  the  cited  case 
of  Fleitmann  v.  Welsbach  Street  Lighting  Co.,.  240  U.S. 
27,  in  which  Mr.  Justice  Holmes  rules  that  a  private  anti- 
trust suit  is  an  action  at  law.  That  proposition  is  neither 
doubted  nor  is  it  in  issue  in  this  case.  Note  that  the  ruling 
is  not  from  the  Mercoid  case.  On  pp.  15-16,  the  Mercoid 
case  is  cited  for  the  fact  that  Mercoid  was  allowed  to 
bring  its  counter-claim  for  triple  damage.  The  statement 
that  the  counter-claim  was  disposed  of  "under  settled 
rules  applicable  to  private  litigation"  just  isn't  so. 

2,  In  the  Keply  a  long  passage  is  recited  from  Camp- 
bell V.  Haverhill,  155  U.S.  610,  to  the  effect  that  neither 
the  i)rivileges  of  the  i)laintiff  should  be  enlarged  nor  the 
pleas  of  the  defendants  restricted.  Even  the  passage 
itself  makes  it  clear  that  the  ruling  is  limited  to  a  jiatent 
infringement  suit.  In  such  a  case — the  reverse  of  the  anti- 
trust suit — the  plaintiff  is  asserting  a  privilege  and  public 
interest  lies  on  the  side  of  the  defendant.  For,  if  the 
validity  of  the  patent  is  upheld,  an  exclusive  right  to 
make  use  and  vend  will  be  vested  in  the  plaintiff,  while 
if  it  is  declared  invalid  the  so-called  invention  will  pass 
into  the  public  domain. 

3.  In  Hazel  Atlas  Glass  Co.  v.  Hartford  Empire  Co., 
322  U.S.  338,  the  court's  decision  is  in  the  Reply,  p.  16, 
superseded  by  a  short  gloss  upon  a  single  passage  in  that 
decision.  That  gloss  is  a  line  in  Briggs  v.  Pennsylvania 
Ry.  Co.,  333  U.S.  92,  to  the  effect  that  "power  to  act  on 
the  mandate  after  the  term  expires  survives  to  protect 
the  integrity  of  the  court's  own  process."  True,  but  tliQ 
fraud  against  the  court  was  secondary  and  derivative, 
and  the  opinion  of  the  court  in  the  Hazel  Atlas  case  makes 
it  clear  that  it  was  acting  to  guard  the  public  interest. 
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4.  The  case  of  Foster  S  Kleiser  Co.  v.  Special  Site 
Sign  Co.,  85  F.  (2d)  742  comes  nowhere  near  supporting 
the  propostion  for  which  it  is  cited.  As  set  down  else- 
where, the  decision  holds  that  the  record  discloses  no 
fraud  on  the  part  of  the  defendant.  It  is  cited  to  hold 
that  an  antitrust  action  does  not  sound  in  tort. 

5.  In  Chattanooga  Foundry  &  Pipe  Works  v.  Citij  of 
Atlanta,  203  U.S.  390,  suit  was  brought  because  of  the 
excessive  price  of  iron  products  by  reason  of  a  gang-up 
among  the  sellers.  A  federal  statute  of  limitation  of  five 
years,  concerned  with  penalties  and  forfeitures,  was  re- 
jected. A  Tennessee  statute  of  1  year  was  rejected  in 
favor  of  a  10  year  statute.  The  court,  through  Mr.  Justice 
Holmes,  chose  among  alternative  states  and  allowed  to 
the  plaintiff  that  most  favorable  to  its  cause.  None  of  this 
is  stated  in  the  citation. 

6.  The  case  of  Glenn  Coal  Co.  v.  Dickenson  Fuel  Co., 
72  F,  (2d)  885,  is  correctly  cited  for  the  propositions  that 
"to  receive  the  plaintiff"  in  a  triple  damage  action  must 
establish  both  a  violation  of  the  law  and  his  own  damage. 
But  this  is  no  authority  for  saying  that  in  such  an  action 
he  does  not  represent  the  public,  that  he  is  limited  to  so 
much  of  the  conspiracy  as  results  in  his  own  injury,  or 
that  the  court  is  limited  in  its  relief  to  recompensing  him 
for  his  own  damage.  The  case  correctly  supports  elemen- 
tary laws ;  it  gives  no  support  to  the  attempt  to  rebut  the 
propositions  in  our  Supplemental  Memorandum. 

7.  The  reply,  p.  11,  attempts  to  answer  our  citation  of 
Mid-West  Theatres  Co.  v.  Co-Operative  Theatres,  43  F. 
Supp.  216,  to  the  effect  'that  "where,  in  a  private  contro- 
versy there  are  questions  which  may  seriously  affect 
public  interest,  the  ordinary  rules  of  evidence  need  not 
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always  be  followed,"  by  a  passage  from  the  same  case 
that  for  a  cause  of  action  the  "plaintiff  cannot  rely  upon 
a  showing  of  wrongs  to  others."  Granted;  he  can  get  into 
court  only  by  alleging  his  own  injury.  The  triple  damage 
action  is  for  a  party  which  has  an  interest  of  its  own, 
not  for  the  busy-body.  The  question  is  what  lie  can  do 
when  once  he  is  in  court. 

The  examples  just  discussed  give  a  representative,  but 
far  from  complete  exhibition  of  the  distinctive  usage  of 
the  Appellees  in  the  citation  of  cases.  It  would  be  as  tire- 
some, as  it  is  unnecessary,  to  continue  the  catalogue. 

Reply  of  Appellant  Relative  to  the  Absence  of  a 
Formal  Verdict 

On  the  30th  day  of  July,  li)48,  appellant  received  the 
reply  of  appellees  to  the  Supplemental  Memorandum  of 
Appellant.  Coupled  with  this  reply  was  a  "Memorandum 
Eelative  to  the  Absence  of  a  Formal  Verdict,"  and  having 
to  do  with  the  order  of  this  Court  directing  tlie  Clerk  of 
the  District  Court  to  transmit  a  supplemental  record  con- 
taining the  verdict  or  certifying  that  there  was  none. 

Pursuant  to  such  Order  the  Clerk  of  the  District  Court 
under  date  of  July  23,  1948  filed  with  this  Court  a  "Sup- 
plemental Record  on  Appeal,"  in  which  it  was  certified 
that  "no  verdict  was  filed  in  the  above  entitled  case." 
Subsequently  thereto,  and  on  August  5,  1948  and  without 
the  order  of  this  Court,  the  Clerk  of  the  District  Court 
filed  herein  a  document  entitled,  "Supplemental  Record 
on  Appeal,"  in  which  it  was  stated: 

"I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 
in  pursuance  of  the  order  of  the  United  States  Cir- 


l! 


23 
cuit  Court  of  Appeals  for  the  Ninth  Circuit  filed  on 
July  21,  1948,  do  hereby  certify  that  no  written  ver- 
dict was  filed  in  the  above  entitled  case. 

"I  further  certify  that  the  following  minute  order 
was  entered  in  the  above  entitled  case  on  April  3, 
1947: 

'The  parties  hereto  and  the  jury  heretofore  im- 
paneled herein  being  present  as  heretofore,  the  fur- 
ther trial  of  this  case  was  resumed.  The  Court 
having  taken  under  advisement  the  respective  mo- 
tions of  the  plaintiff  and  the  defendants  for  a 
directed  verdict  in  favor  of  the  plaintiff  and  the 
defendants,  respectively,  and  due  consideration 
having  been  had  thereon,  it  is  Ordered  that  plain- 
tiff's motion  for  a  directed  verdict  be  denied  and 
the  defendants'  Motion  for  a  directed  verdict  be 
granted.  It  is  further  Ordered  as  to  the  special 
issue  to  be  submitted  to  the  jury,  to-wit:  "At  any 
time  from  May  17,  1929  to  October  10,  1939  did 
plaintiff  know  or  have  good  cause  to  believe  that  its 
business  had  been  theretofore  damaged  by  acts  of 
the  defendants  in  violation  of  the  Anti-Trust  laws 
of  the  United  States?",  that  a  directed  verdict  of 
"Yes"  be  recorded,  and  the  jury  was  thereupon 
excused  from  further  deliberations  herein.  Mr. 
Harrison  thereupon  renewed  his  motion  to  dismiss 
the  cause  herein  on  behalf  of  the  defendants,  and 
submitted  Defendants'  Special  Exhibits  A  and  B 
in  support  of  said  motion.  After  hearing  Mr.  Carr 
and  Mr.  Harrison,  it  is  ordered  that  plaintiff  have 
fifteen  days  to  file  an  additional  memorandum  in 
connection  with  said  motion,  and  that  defendants 
have  fifteen  days  to  reply.  The  case  was  thereupon 
continued  to  May  5,  1947,  for  submission  of  the 
motion  to  dismiss.' 
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''In  Witness  Whereof  I  have  hereunto  affixed  my 
hand  and  the  seal  of  said  District  Court  this  5th  day 
of  August,  A.D.  1948. 

C.  W.  Calbreath,  Clerk, 
By  C.  M.  Taylor, 
Deputy  Clerk." 

No  reference  to  any  such  Minute  Order  was  made  in  the 
first  Supi)lemental  Record  on  Appeal.  An  examination  of 
the  Record,  on  page  196,  shows  therein  an  order  denying 
plaintiff's  motion  for  a  directed  verdict  and  order  grant- 
ing defendant's  motion  for  a  directed  verdict.  This  is 
denominated  the  Minute  Order  of  April  3,  1947,  but  such 
Record  does  not  include  all  of  the  Minute  Order  set  forth 
in  the  second  "Supplemental  Record  on  Appeal"  and  filed 
herein.  It  will  be  noted  that  the  printed  Record,  at  page 
196,  only  includes  the  first  two  sentences  of  the  Minute 
Order  as  set  forth  in  the  Supplemental  Record  filed  herein 
on  August  5,  1948. 

What  actually  happened  is  shown  by  the  Record  itself 
as  hereinafter  set  forth. 

On  pages  18  and  19  of  Memorandum,  counsel  presume 
to  set  forth  what  they  designate  as  "the  pertinent  facts." 
Some  of  these  are  correct  and  others  far  afield.  The  fol- 
lowing is  what  really  happened: 

AVlien  the  motions  for  a  directed  verdict  were  made  at 
the  conclusions  of  the  trial,  the  Court  engaged  in  a  col- 
loquy with  counsel,  which  is  reported  on  pages  800  to 
819  (T.  R.).  Upon  the  granting  of  appellees'  motion,  the 
following  occurred  (805  R.) : 

"Ladies  and  gentlemen,  i/?e  decision  which  the  cour\ 
has  just  made  will  excuse  the  jury  from  any  further 
consideration  of  the  case.   It  sometimes  happens  that^ 
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even  though  a  jury  has  sat  for  a  long  time  in  hearing 
evidence  in  a  case,  as  in  this  unusual  case,  it  becomes 
necessary  as  a  matter  of  law  for  the  court  to  make  a 
decision  which  takes  the  case  from  the  hands  of  the 
jury.  Therefore,  because  of  the  fact  that  the  court 
has  directed  the  decision  in  this  matter,  it  will  not 
be  necessary  for  the  jury  to  make  any  decision  in  the 
case.  I  wish  to  thank  the  members  of  this  jury  for 
their  attention  and  attendance  upon  the  trial  of  this 
case,  and  to  assure  the  jury,  even  though  you  have 
not  been  called  upon  to  make  a  decision  in  the  case 
you  have  nevertheless  by  your  attendance  in  the  case 
made  your  proper  contribution  as  to  this  case.  The 
jury  may  be  excused  at  this  time.  (Underscoring 
ours.) 

"Mr.  Carr:  At  this  time  may  the  plaintiff  except 
to  the  denial  of  its  motion!  Your  Honor  has  ordered 
a  denial  of  its  motion  for  a  directed  verdict.  I  also 
except  to  the  order  of  Your  Honor  granting  the  mo- 
tion of  the  defendants  for  a  directed  verdict. 

"The  Court:    Very  well.    The  record  will  so  show. 

"Mr.  Harrison:  I  assume,  Your  Honor,  no  formal 
verdict  is  necessary? 

"The  Court:  I  do  not  think  so.  The  jury  may  be 
excused. 

(Thereupon  the  jury  were  excused  and  retired  from 
the  courtroom.) 

"The  Court:  Inasmuch  as  the  court  has  directed 
the  verdict  in  this  matter,  Mr.  Carr,  I  would  like  to 
ask  you  whether  or  not,  before  the  court  passes  upon 
the  motion  to  dismiss  on  the  ground  that  the  action 
is  barred  by  the  statute  of  limitations,  if  you  wish 
to  have  an  opportunity  to  present  any  other  ground 
in  opposition  to  the  granting  of  the  motion. 

"Mr.  Carr:  I  do.  Your  Honor,  upon  the  ground  of 
a  continuing  conspiracy." 
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From  the  above  quotation  of  the  Record  it  is  manifest 
that  the  motion  for  a  directed  verdict  was  granted  and 
the  jury  discharged  prior  to  the  entry  of  any  such  Minute 
Order  as  appears  in  the  second  Supplemental  Record  on 
Appeal  filed  herein  on  August  5,  1948,  and  that  the  verdict 
purported  to  have  been  entered  was  that  of  the  Court 
and  not  of  the  jury.  The  Record  definitely  shows  that  no 
verdict  was  ever  rendered  by  the  jury. 

FoHowing  the  above  statement  counsel  for  appellant 
stated  that  he  wished  to  present  the  question  of  a  con- 
tinuing conspiracy  which  was  an  entirely  different  point 
to  that  presented  on  the  motion  for  a  directed  verdict. 
It  was  possible  that  the  jury  could  find  that  appellant 
had  discovered  the  existence  of  the  conspiracy  and  yet 
such  conspiracy  be  a  continuing  conspiracy  on  which  the 
statute  did  not  begin  to  run  until  the  performance  of  the 
last  overt  act.  Finally,  the  Court  granted  permission  to 
counsel  for  appellant  to  present  this  particular  point  in  a 
separate  memorandum.  This  question  was  briefed  and 
subsequently,  and  on  Maj^  5,  1947,  the  Court  made  an 
order  granting  the  motions  to  dismiss.  Such  order  is  as 
follows  (R.  p.  199) : 

"ORDER   GRANTING   MOTIONS    TO   DISMISS" 

"For  the  reasons  stated  by  the  Court  in  directing 
a  verdict  upon  the  factual  issues  upon  which  the 
defense  of  the  Statute  of  Limitations  was  based, 
defendants'  motions  to  dismiss  are  severally  granted 
and  the  cause  is  dismissed  with  costs  to  defendants. 

"Dated:  May  5,  1947. 

Louis  E.  Goodman, 

United  States  District  Court. 

[Endorsed]  :  Filed  May  6,  1947." 


27 

Subsequently,  and  on  May  9,  1947,  the  judgment  in  ques- 
tion was  signed  and  filed  (R.  199). 

The  factual  question  presented  to  the  jury  and  the 
question  of  the  continuing  conspiracy  were  two  separate 
and  distinct  questions. 

Counsel  state  (Memo  pages  19,  25  and  27)  that  appel- 
lant made  no  objections  to  the  absence  of  a  formal  verdict, 
and  go  still  further  to  say  that  the  judgment  and  its 
recital  were  approved  as  to  form  as  provided  in  local 
Rule  5(d),  attempting  thereby  to  lead  the  Court  to  the 
belief  that  counsel  for  appellant  approved  the  substance 
of  the  judgment.  Such  is  not  the  law  or  the  fact,  and  of 
this  counsel  are  well  aware,  and  is  but  another  illustration 
of  their  attempt  to  lead  the  Court  astray.  Local  Rule  5(d) 
provides:  "Such  indorsement  (as  to  form)  shall  not  affect 
the  rights  of  any  party,  but  shall  be  considered  only  as  an 
indication  to  the  Judge  that  the  form  is  correct."  No 
approval  of  the  substance  of  the  judgment  or  of  the  judg- 
ment itself  was  made.  It  was  not  necessary  for  appellant 
to  except  to  the  statement  of  the  Court  that  it  did  not 
think  it  was  necessary  to  secure  a  formal  verdict.  In  fact, 
there  was  no  verdict,  and  what  the  Court  actually  did  was 
to  take  the  case  from  the  Jury,  after  granting  appellee's 
motion,  and  then  decide  and  dismiss  the  case.  (Counsel 
for  appellant  had  excepted  to  the  granting  of  the  motion 
for  a  directed  verdict  (R.  p.  806).)  There  was  neither  a 
verdict  of  the  Jury  nor  a  finding-  of  fact  or  conclusion  of 
law,  and  without  the  support  of  one  or  the  other  the 
judgment  cannot  stand  (Rule  52-a).  Inasmuch  as  the  Court 
took  the  case  from  the  Jury,  it  was  the  duty  of  the  Court 
to  make  findings  of  fact  and  conclusions  of  law.   This  is 
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not  the  ordinary  case  of  where  the  Court  instructs  the 
Jury  and  the  Jury  returns  a  verdict  in  accordance  with 
such  instructions;  here,  the  Court  took  the  case  from  the 
Jury  and  decided  it  exactly  as  though  no  Jury  had  ever 
been  called.  Such  action  on  the  part  of  the  Court  required 
findings  of  fact  and  conclusions  of  law  (Rule  52-a).  The 
failure  to  do  so  leaves  the  judgment  without  support. 

Ou  page  19  of  the  Memorandum  counsel  also  state  that 
in  the  statement  of  points  relied  upon  by  appellant  no 
objection  was  made  of  the  failure  to  have  a  verdict  re- 
turned. 

On  November  18,  1947  appellant  filed  its  statement  of 
points  in  this  Court  (R.  820-821).  In  such  statement  it 
adopted  the  statement  previously  filed  by  it  in  the  District 
Court  and  dated  August  2,  1947.  Turning  to  such  state- 
ment (R.  pp.  216-19),  we  find  the  following: 

"1.  The  District  Court  erred  in  granting  upon 
May  6,  1947,  defendants  and  appellees'  motion  to  dis- 
miss the  above-entitled  cause." 

We  submit  that  such  point  was  sufficient  to  raise  the 
question  here  involved  as  to  the  lack  of  verdict.  Point  2 
in  the  same  statement  refers  to  the  error  in  rendering 
judgment  in  this  case,  and  Point  6  alleges  that  the  Court 
erred  in  denying  upon  April  21,  1947,  plaintiff  and  appel- 
lant's motions  for  a  directed  verdict  and  for  a  new  trial 
on  the  question  of  the  statute  of  limitations.  Likewise, 
the  following  from  the  Notice  of  Appeal  (R.  p.  215)  des- 
ignates the  orders  appealed  from,  viz. : 

"(a)  The  order  made  and  entered  in  the  above- 
entitled  action  on  the  6th  day  of  May,  1947,  granting 
the  motion  of  defendants  and  appellees  herein  to 
dismiss  the  above-entitled  action; 
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And  further  from — 

(b)  The  judgment   entered    by   the   above-entitled 
Court  in  the  above-entitled  action  on  the  8th  day  of 
May,  1947. 
Dated:  August  2nd,  1947." 

From  the  above  we  respectfully  submit  that  the  question 
presently  at  issue,  namely  the  effect  of  the  absence  of  a 
verdict,  is  properly  before  this  Court.  Counsel's  sugges- 
tion that  appellant  waived  this  error  on  the  part  of  the 
Court  is  entirely  refuted  in  our  Opening  Brief.  See  bot- 
tom of  page  29  and  top  of  page  30,  wherein  authorities 
are  cited  to  the  effect  that  the  method  adopted  by  the 
lower  Court  was  error. 

And  particularly  see— 

Fratta  v.  Grace  Line,  139  F.  (2d)  743  (2nd  Cir.) 

where,  on  page  744,  the  court  stated: 

'*We  take  this  occasion  to  suggest  to  trial  judges 
that,  generally  speaking — although  there  may  be  ex- 
ceptions— it  is  desirable  not  to  direct  a  verdict  at  the 
close  of  the  evidence,  but  to  reserve  decision  on  any 
motion  therefor  and  allow  the  jury  to  bring  in  a 
verdict;  the  trial  judge  may  then,  if  he  thinks  it  im- 
proper, set  aside  the  verdict  as  against  the  weight  of 
the  evidence  and  grant  the  motion.  Federal  Rules  of 
Civil  Procedure,  rule  50(b),  28  U.S.C.A.  following 
section  723c,  with  the  consequence  that  if,  on  appeal, 
we  disagree  with  him,  we  will  be  in  a  position  to 
reinstate  the  verdict,  thus  avoiding  the  waste  and 
expense  of  another  trial." 

To  the  same  general  effect  see — 

Butte  Copper  S  Zinc  Co.  v.  Amerman,  157  F.  (2d) 
457,   (9th  Cir.) 
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In  64  C.J.,  page  1053,  it  is  said : 

"In  the  absence  of  a  statute  to  the  contrary,  a  ver- 
dict is  a  decision  bjj  a  juri/,  and  a  finding  by  a  judge 
is  not  a  verdict,  l)ut  can  only  be  expressed  by  an  order 
or  judgment."  (underscoring  ours). 

Likewise,  in  53  Am.  Jur.,  page  695,  Sec.  1005,  it  is  said : 
"A  verdict  is  the  final  decision  of  a  jury  concerning 
matters  of  fact  submitted  to  it  by  the  court  for  deter- 
mination. Indeed,  in  a  strict  sense  only  a  jury  can 
render  a  verdict,  and  the  term  does  not  include  find- 
ings by  a  court."  (underscoring  ours). 

In  McCullough  u.  Allen,  10  Kan.  120  (1872),  it  is  said: 
"The  word  verdict,  as  it  is  used  in  the  law,  is  not 
appli('al)le  to  the  findings  of  fact  by  the  court." 

Likewise,  in  McHinler  v.   Warren,  218  Mass.  310,   105 
N.E,  990,  where  it  was  held  that  a  verdict  can  be  rendered 
only  by  a  jury.   This  case  was  cited  with  approval  in — 
Fisher  v.  Drew,  141  N.E.  875. 

On  page  20  of  their  Memorandum  counsel  refer  to  Rule 
50(b)  to  substantiate  the  action  of  the  Court.  An  ex- 
amination of  such  rule  shows  that  it  only  has  application 
ivhen  the  motion  for  a  directed  verdict  is  denied.  Here, 
the  motion  was  granted.  So,  all  of  the  words,  words,  and 
words  presented  by  counsel  on  this  point  remain  nothing 
but  words.  The  authorities  cited  by  counsel  were  either 
of  stipulated  judgment  or  error  in  denying  the  motion  for 
a  directed  verdict  or  situations  existing  prior  to  the  adop- 
tion of  the  present  rules.  Rule  46  is  quoted  but  even  under 
the  exception  within  which  counsel  attempt  to  bring  this 
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case  no  exception  was  necessary  to  the  order  of  the  Court 
granting  counsel's  motion. 

Ke:  C.  page  27  of  counsel's  Memorandum:  In  view  of 
the  fact  that  there  were  two  motions — that  is,  one  for 
summary  judgment  and  one  for  dismissal,  and  the  further 
fact  that  the  motion  for  summary  judgment  was  denied, 
the  contention  made  in  such  subdivision  C  is  untenable, 
for  each  motion  stood  on  its  own  and  was  ruled  on  sep- 
arately. That  for  summary  judgment  was  denied.  The 
failure  to  secure  a  verdict  cannot  now  be  used  to  reverse 
such  order  denying  the  motion  for  summary  judgment; 
that  is  exactly  what  counsel  now  claim  (p.  18  Memo).  To 
permit  such  interpretation  would  be  the  making  of  a  new 
judgment.  The  judgment  recites  the  return  of  a  verdict 
(which  was  an  erroneous  statement),  the  denial  of  the 
motion  for  a  new  trial  and  the  granting  of  the  motion  to 
dismiss.  No  reference  is  made  to  the  ruling  on  the  motion 
for  summary  judgment  and  no  appeal  from  that  order  was 
taken  by  appellees. 

Furthermore,  none  of  the  evidence  adduced  by  appellees 
was  applicable  to  the  cause  of  action  charged  upon,  namely, 
the  1929  conspiracy;  notwithstanding  the  Court  absolutely 
ignored  the  real  cause  of  action  charged  upon  and  allowed 
counsel  to  persuade  it  to  wander  off  into  a  consideration 
of  the  evidence  surrounding  the  overt  acts  set  forth  in  the 
complaint.  A  dismissal  based  on  such  evidence  was  pure 
error. 

We  respectfully  submit  that  the  Court  erred  in  taking 
the  case  from  the  Jury  and  not  permitting  it  to  render  a 
verdict.  ^ 
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We  also  respectfully  submit  that  appellant  should  have 
the  relief  prayed  for  in  its  Opening  and  Reply  Brief  filed 
herein. 

August  18,  1948. 

Respectfully  submitted, 

Sterling  Carr 

One  Montgomery  Street, 
San  Francisco  4,  Calif., 

Attorney  for  Appellant. 
Thurman  Arnold 

1200  Eighteenth  Street,  N.  W., 
Wasliington  6,  D.  C, 

Of  Counsel. 
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PETITION  FOR  REHEARING 


Appellant  above  named  respectfully  applies  to  this 
Court  for  a  rehearing  of  the  above  entitled  cause,  upon 
the  following  grounds : 

Premise 
These  defendants  stand  before  the  Court  as  admitted 
wrongdoers.  They  admit  the  allegations  of  the  conspiracies 
culminating  in  that  of  1929  and  as  alleged  in  the  com- 
plaint, and  further  admit  that  the  purpose  of  the  same 
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was  to  destroy  plaintiff  financially.  They  admit  their  ac- 
tivities pursuant  to  such  conspiracy  of  1929  throug-h  the 
years  from  its  formation  until  September  1,  1944  when 
the  mandamus  action  against  the  Secretary  of  the  In- 
terior was  filed  in  Washing-ton,  D.  C,  and  involving-  the 
Little  Placer  activities.  See  paragraphs  57  to  81,  inclusive, 
of  the  complaint  (Tr.  pp.  28  to  54,  incl.),  alleging  the 
formation  of  the  conspiracies  and  activities  of  defendants 
pursuant  thereto.  These  paragraphs  are  all  admitted  with 
the  exception  of  paragraph  75  (Tr.  p.  190).  Defendants 
attempt  to  escape  such  admissions  and  wrongs  by  plead- 
ing the  Statute  of  Limitations. 

Since  when  has  Time  turned  Wrong  into  Right?  Since 
when  have  the  Courts  of  this  land  ceased  to  be  guardians 
of  the  weak  against  the  crookedness  of  the  strong  and 
placed  their  stamp  of  approval  on  such  conduct  and  such 
wrongs?  Yet,  this  Court  has  permitted  such  defendants 
to  turn  the  Statute  of  Limitations  from  a  Statute  of  Re- 
pose into  a  Statute  of  Escape. 

The  viciousness  and  intent  to  destroy  bom  of  the  con- 
spiracies charged  have  been  carried  clear  through  the 
years  until  the  admission  by  defendants  of  their  wrong- 
doing in  the  actions  brought  by  the  Government  in  1944. 

The  formation  of  the  conspiracies  as  alleged  in  the  Cora- 
plaint  and  the  activities  of  defendants  thereunder  were  all 
frauds  and  wrongs  inflicted  upon  plaintiff  and  its  approxi- 
mately 7000  stockholders  (Tr.  p.  356).  Such  frauds  were 
concealed  during  all  of  such  years.  This  is  conclusively 
shown  by  the  fact  that  even  in  the  face  of  Mr.  Bumham's 
constant  inquiries  at  the  doors  of  various  governmental 
departments  it  was  not  until  1944  that  the  Government, 
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with  all  of  its  power,  was  able  to  find  evidence  of  such 
conspiracies  sufficient  to  enable  action  on  its  part. 

If  there  ever  was  a  case  in  which  the  equitable  doctrine 
of  Holmberg  v.  Armbrecht  (327  U.S.  392)  should  be  ap- 
plied, it  is  the  one  before  Your  Honors.  To  refuse  to  do 
so  is  an  award  to  defendants  for  their  wrong-doing-  and 
an  approval  of  the  damages  which  they  caused  plaintiff 
to  suffer. 

We  submit  that  this  Court  decided  this  case  without  a 
consideration  of  the  foregoing  facts  and,  therefore,  a  re- 
hearing should  be  granted. 

I. 
THIS  COURT  ERRED  IN  HOLDING: 

(1)  "Where  (as  Here)  a  Private  Suitor  Asserts  a  Claim  Under 
the  Sherman  Act  for  Damages,  the  Gravamen  of  the  Com- 
plaint Is  Not  the  Conspiracy."    (Page  3   pamphlet  opinion) 

This  holding  is  contrary  to  the  rule  as  laid  down  by  the 
Supreme  Court  which  holds  that  the  gravamen  of  the 
complaint  IS  the  conspiracy.  And 

(2)  "We  Hold  That  This  Is  an  Action  at  Lav/  for  Damages  Under 
Federal  Antitrust  Laws  and  the  Only  Damages  for  Which  a 
Recovery  Might  Be  Had  Are  Those  which  Accrued  and  Were 
Suffered  Within  Three  Years  Prior  to  the  Filing  of  the  Com- 
plaint and  the  Record  Reveals  That  None  Were  Shown  During 
This  Period.  The  Court  Therefore  Properly  Held  the  Cause 
Barred  by  Section  338(1)  of  the  California  Statute  of  Limi- 
tations." {Pages  I  5-1  6  pamphlet  opinion) 

Such  statements  eliminate  the  equitable  principles  urged 
by  appellant  but  discarded  by  this  Court,  so  under  this 
heading  we  will  discuss  the  point  at  issue  purely  from  the 
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law  side,  leaving  for  future  presentation  herein  the  error 
which  we  believe  occurred  in  the  elimination  by  this  Court 
of  the  equitable  question. 

But,  we  also  contend  that  even  from  the  law  side,  such 
portion  of  the  opinion  is  contrary  to  the  law  as  laid  down 
by  the  Supreme  Court.  It  is  a  misconception  of  the  anti- 
trust law  and  makes  the  question  of  damages  rather  than 
conspiraci/  the  point  at  issue  and  the  gravamen  of  the 
cause  of  action.  Section  15  of  Title  15  U.S.C.A,  (quoted  Ij 
below)  is  the  provision  creating  this  right  in  individuals 
and  giving  to  the  injured  i)arty  his  cause  of  action. 

"Any  person  who  shall  be  injured  in  his  business 
or  property  by  reason  of  anything  forbidden  in  the 
antitrust  laws  may  sue  therefor  in  any  district  court 
of  the  United  States  in  the  district  in  which  the  de- 
fendant resides  or  is  found  or  has  an  agent,  without 
respect  to  the  amount  in  controversy,  and  shall  re- 
cover threefold  the  damages  by  him  sustained,  and 
the  cost  of  suit,  including  a  reasonable  attorney's 
fee." 

The   words   "by   reason   of   anything   forbidden   in   the 
antitrust  laws"  relate  back  to  Sections  1  and  2,  T.  15, 
which  set  forth  the  forbidden  acts,  among  which  is  the  con- 
spiring to  restrain  trade  and  the  conspiring  to  monopolize 
or  attempt  to  monopolize.  The  present  complaint  is  based  ^ 
botli    upon    a    conspiracy    to    restrain    trade    and    also    a  ] 
conspiracy  to  monopolize  or  attempt  to  monopolize.  It  is  ' 
therefore   the   conspiracy   formed   by   these   appellees   to 
injure  appellant  that  is  the  gravamen  of  the  action,  not 
the    damages    resulting   from    such    conspiracy.    Congress 
definitely  and  conclusiveh'  created  a  new  right  and  cause 
of  action,  a  direct  action  upon  the  conspiracy  itself.  This, 
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C'ongress  had  the  right  to  do,  as  definitely  decided  in  the 
antitrust  case  of 

Chattanooga  Foundry  etc.  v.  Atlanta,  203  U.S.  390; 
51  L.ed.  241, 

where  it  was  stated  at  the  bottom  of  p.  396  of  the  official 

report: 

"There  can  be  no  doubt  that  Congress  had  power  to 
give  an  action  for  damages  to  an  individual  who 
suffers  by  breach  of  the  law.  W.  W.  Montague  &  Co. 
V.  Lowry,  193  U.S.  38,  48  L.Ed.  608,  24  Sup.  Ct.  Rep. 
307." 

The  overt  acts  from  which  damages  arise  form  no  part 
of  a  conspiracy,  for  the  conspiracy  and  the  overt  acts  are 
separate  and  distinct,  so  that  a  plaintiff'  in  suing  for 
treble  damages  resulting  from  an  antitrust  conspiracy 
bases  his  cause  of  action  solely  upon  the  conspiracy  which 
is  condemned  in  Sees.  1  and  2,  T.  15,  and  not  upon  the 
damages  resulting  to  him  by  reason  of  such  conspiracy. 
In  the  opinion  filed  herein  this  Court  failed  to  recognize 
such  distinction  and  made  a  question  of  damages  the 
gravamen  of  the  action.  That  this  distinction  is  fully 
recognized  is  shown  by  the  following  cases  cited  on  pp.  4 
et  seq.  of  appellant's  reply  brief  to  the  brief  of  Borax 
Consolidated,  Ltd.  They  are : 

Nash  V.  United  States,  229  U.S.  373;  33  S.  Ct.  780; 

United  States  v.  Socony  etc.,  310  U.S.  150 ;  60  S.  Ct. 
811; 

United  States  v.  Neiv  York  etc.  (5th  Circ),  137  F.2d, 
459;  (Cert.  den.  320  U.S.  783), 

where   at   p.   463   the   Court   quotes  with   approval    from 
Nash  V.  U.S.  supra  and  other  cases  of  that  Court. 
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Such   cases   were   criminal    eases   l)nt   that    the    rule   is 
applicable  also  in  civil  actions  under  the  antitrust  law  was 
definitely  decided  bj^  the  case  of 

Albert  Pick-Barth  Co.  v.  Mitchell  etc.,  57  F.2(l  96 
(Cert.  den.  286  U.S.  552). 

In  that  case  the  Court  said : 

"To  constitute  an  offense  under  section  1  of  the 
Sherman  Act,  it  is  not  necessary,  if  a  conspiracy  is 
proven,  the  purpose  and  intent  of  which  was  to  elimi- 
nate by  unfair  means  a  competitor  in  interstate  trade, 
to  show  that  the  public  was  affected,  and  to  what  ex- 
tent. Nor  is  it  necessary  under  this  act,  as  it  is  at 
co)ninon  law,  to  prove  any  overt  acts  in  order  to  con- 
sfifiife  the  offense  defined  in  section  1;  but  if  overt 
acts  are  proved  in  furtherance  of  the  offense  defined 
in  section  1,  and  anyone  is  thereby  injured  in  his 
business  or  property,  the  conspirators  under  section  7 
of  the  Act  are  liable  therefor." 

The  conspiracy  of  '29  charged  upon  herein  and  its  pur- 
poses were  alleged  with  particularity  in  the  complaint 
(Tr.  pp.  34  et  seq.).  These  alleg-ations  were  not  denied  by 
appellees  and  therefore  must  stand  admitted  for  all  the 
purposes  of  this  appeal.  Such  allegations  show  the  forma- 
tion of  the  conspiracy,  its  purposes  and  activities,  and  its 
effects.  The  purposes  of  the  conspiracy  were  set  forth  in 
detail  and  the  activities  of  the  defendants  thereunder  like- 
wise alleged.  A  statement  of  the  overt  acts  under  such 
conspiracy  so  far  as  they  affected  plaintiff  is  set  forth  in 
the  complaint,  Par.  72  (Tr.  pp.  40  et  seq.  to  and  including 
Par.  80,  Tr.  p.  53).  Particularly  are  set  forth  (commencing 
Par.  77,  Tr.  \).  48  to  Par.  80,  inclusive)   the  overt  acts 


present  in  the  so-called  Little  Placer  Claim,  the  last  of 
which  occurred  subsequent  to  the  31st  day  of  July,  1944 
as  alleged  in  Par.  78  (Tr.  p.  52).  Nowhere  in  the  record 
is  there  any  denial  of  such  allegations,  so  for  the  purpose 
of  this  proceeding  they  must  be  considered  as  admitted. 

Par.  81  of  the  complaint  (Tr.  p.  53)  alleges  that  all  of 
the  activities  of  defendants  set  forth  previously  in  the 
complaint  were  pursuant  to  and  in  furtherance  of  the  con- 
spiracy, all  of  which  acts  resulted  in  damage  to  plaintiff 
in  the  amount  named  in  that  paragraph.  Such  paragraph 
includes  the  activities  under  the  Little  Placer  Claim  and 
includes  all  of  the  damages  suffered  by  the  misconduct 
and  fraud  of  defendants  into  the  one  amount  of  damages 
alleged  in  such  paragraph.  Therefore  the  Little  Placer 
activities  having  been  included  therein,  the  statement  of 
the  Court  that  no  damages  were  suffered  through  such 
Little  Placer  activities  is  incorrect.  The  fact  that  diffi- 
culties may  arise  in  the  trial  on  the  merits  in  ascertaining 
the  damages  resulting  from  the  "Little  Placer"  overt  act 
is  no  reason  why  they  should  be  eliminated. 

See 

Bigelow  v.  RKO  Radio  Pictures,  327  U.S.  205,  66 
S.  Ct.  574 ;  there  it  was  held : 

"Justice  and  public  policy  require  that  a  wrong- 
doer shall  bear  the  risk  of  uncertainty  which  his  own 
wrong  has  created  and  which  prevents  precise  com- 
putation of  damages." 

See  Subdivision  (5),  p.  265,  where  it  is  said  in  part  as 

c 
follows : 

'  *  The  constant  tendency  of  the  courts  is  to  find  some 

way  in  which  damages  can  be  awarded  where  a  wrong 
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has  been  done.  Difficulty  of  ascertainment  is  no  longer 
confused  with  riglit  of  recovery'  for  a  proven  inva- 
sion of  the  plaintiff's  rights."  (Citing  cases). 

(Remember,  please,  that  neither  the  allegations  of  Par. 
81  nor  of  the  preceding  paragraphs  setting  forth  the  overt 
acts  are  denied  in  any  respect  by  the  appellees  and  there- 
fore for  the  purposes  of  this  proceeding  stand  admitted.) 
In  the  absence  of  a  demand  for  particularity  the  lumping 
of  the  damages  is  all  that  is  required.  See 

National  Nut   Co.   r.  KeU'niff,   (il   F.   Sup.   76   and 
cases  cited. 

The  opinion  of  the  Court  overlooks  entirely  these  admis- 
sions by  appellees.  The  reference  in  the  opinion  to  the 
so-called  admissions  of  counsel  for  appellant  that  no  dam- 
ages had  resulted  from  the  activities  of  appellees  in 
reference  to  the  Little  Placer  go  far  beyond  the  real 
purpose  and  intent  of  the  colloquy  that  was  had  between 
the  lower  court  and  such  counsel.  This  question  showed 
that  the  lower  court  failed  entirely  to  realize  the  im-j 
portance  of  these  admissions  in  the  pleadings  by  the 
appellees.  Sudi  conversation  occurred  during  a  discussion 
of  the  case  of 

Northern  Keninck})  Tel.  Co.  v.  Southern  Bell  Co., 
T^  F.2d,  333, 

which  holds  that  a  conspiracy  continues  so  long  as  ovei 
acts  are  being  committed  by  one  of  the  conspirators.  Th( 
discussion  in  question  was  as  follows  (Tr.  pp.  234-242) : 

' '  The  Court :  Is  it  your  contention,  Mr.  Carr,  tha 
plaintiff  was  put  out  of  business  in  1929  as  a  result  oi 
an  unlawful  conspiracy  and  that  the  statute  does  no 
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run  as  long  as  the  conspiracy  continues  to  be  in  effect! 

''Mr.  Carr:  No,  I  do  not  go  that  far.  My  idea 
would  be  that  it  would  run  from  the  last  overt  act. 

' '  The  Court :  Wliat  do  you  allege  in  the  complaint 
to  be  the  last  overt  act? 

"Mr.  Carr:  The  Little  Placer  claim.  They  have 
studiously  avoided  any  discussion  of  the  Little  Placer 
claim  until  this  morning,  and  then  Mr.  Lasky  comes 
in  with  a  motion  to  strike  it  out ;  it  has  no  applicabil- 
ity. We  could  not  prove  any  damages  from  it,  but 
we  make  a  live  issue  of  that  thing  in  the  complaint. 
Beginning  with  paragraph  77  on  page  36  we  start  in 
a  story  of  the  Little  Placer  claim.  In  paragraph  77 
we  approach  it  historically.  There  were,  as  a  matter 
of  fact,  only  10  acres  in  this  Little  Placer  Claim.  It 
was  the  one,  the  only  outstanding  Kernite  deposit 
that  was  known  to  exist  in  the  world,  and  we  had 
made  our  application.  Counsel  was  right  this  morn- 
ing in  describing  the  two  methods  of  acquisition, 
either  by  a  mineral  claim  or  by  a  lease,  and  the  Gov- 
ernment held  that  it  was  at  one  time  subject  to  a 
lease.  Now,  we  made  application  first  on  the  land 
and  our  lease  was  turned  down  as  a  matter  of  law. 
Subsequently  we  went  through  various  divisions  of 
the  Department  of  the  Interior,  and  when  we  got  to 
the  head  we  finally  won  out  completely,  and  the  de- 
fendants, here,  who  were  applying,  were  put  out  of 
court,  leaving  the  claim  wide  open,  which  we  believe 
was  subject  to  our  application  which  we  had  in,  and 
on  page  37  we  set  forth,  we  state : 

'That  the  facts  of  said  endeavor  of  plaintiff  to 

secure  said  lease  upon  said  "Little  Placer,"  and 

the  opposition  of  defendants  thereto,  is  as  follows:' 

' '  Now,  the  defendants  pursued  us  wherever  we  went 
in  search  of  land  or  property,  including  this  Little 
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Placer  claim,  particularly  because  of  its  very  valuable 
possibility  to  the  thing,  and  not  only  possibility,  but 
a  very  valuable  asset,  because,  as  I  have  said,  it  was 
the  last  known  and  the  only  known  held  property  in 
which  the  Kernito  could  be  produced.  The  defend- 
ants held  complete  monopolization.  They  endeavored 
to  keep  us  out  of  the  Little  Placer  with  further  ac- 
tivity on  their  part,  in  the  performance  of  their 
monopoly  which  they  had.  Then  we  go  on  in  para- 
graph 78  to  give  some  further  account  of  our  ac- 
tivity, and  we  say: 

'As  set  forth  in  paragraph  71  of  this  complaint, 
the  defendants.  Borax  Consolidated,  Ltd.,  and  Pa- 
cific Coast  Borax  Company,  have  controlled  since 
1934,  and  now  control,  all  of  the  world's  Imown 
Kernite  deposits  except  10  acres  thereof,  known 
as  the  Little  Placer  claim.  Ever  since  June  of  the 
year  1928  plaintiff  has  been  endeavoring  to  secure 
a  lease  from  the  said  United  States  Government 
upon  said  Little  Placer  under  and  by  virtue  of  the 
laws  appertaining  thereto,  but  all  of  such  en- 
deavors of  plaintiff  have  been  contested,  fought 
and  blocked  by  the  actions  of  the  defendants  herein 
in  pursuance  to  the  said  unlawful  plan  and  con- 
spiracies of  said  defendant  to  own,  control  and 
market  all  borax  in  all  its  forms  and  products,  in 
all  the  w^orld,  and  to  prevent  competition  therein, 
and  to  that  end,  to  drive  plaintiff  from  all  ac- 
tivities and  business  in  the  field  of  borax  and  its 
ownership,  production  and  sale.' 

"Then  we  set  forth,  as  I  say,  the  various  acts,  not 
only  of  ourselves,  but  of  the  defendants,  and  go  on 
to  show  that  our  application  for  this  particular  lease 
is  still  pending,  and  the  defendants,  after  this  defeat 
before  the  Department  of  the  Interior,  applied  for  a 
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writ  of  mandamus  in  the  District  Court  of  the  Dis- 
trict of  Columbia  to  force  the  Secretary  to  give  to 
them  this  lease  that  they  claimed. 

''Another  illustration  contrary  to  that  cited  by 
counsel  this  morning  to  the  effect  that  you  could  not 
reach  that  matter  in  court  by  legal  proceedings,  and 
that  the  matter  rested  wholly  within  their  discretion 
is  that  while  that  action  was  pending  for  the  writ  of 
mandamus,  the  Government  brought  on  for  trial  its 
action  here  before  your  Honor,  and  there  the  defend- 
ants charged  stood  up  and  admitted  their  wickedness 
and  their  guilt — 

*'Mr.  Harrison:  You  do  not  mind  if  I  interrupt 
again  ? 

*'Mr.  Carr:     Not  at  all,  I  expected  it, 

"Mr.  Harrison:  There  was  an  express  statement 
in  the  decree  that  we  admitted  nothing,  your  Honor. 

**Mr.  Carr:  That  is  an  anachronism.  You  cannot 
say  you  admitted  nothing.  This  question  is  going 
to  come  all  through  this  matter.  I  do  not  say  that 
those  judgments  in  that  particular  case  constituted 
prima  facie  evidence,  and  that  is  the  only  thing  that 
the  court  says  they  will  not  constitute,  but  that  does 
not  prevent  us  from  calling  upon  that  judgment  in 
that  case  as  an  admission.  It  is  ridiculous,  and  it 
never  could  be  held  that  people  coming  in  here  and 
paying  $140,000  and  saying,  *I  never  did  it  at  all' — 
if  that  was  true  and  they  had  never  been  guilty  and 
were  not  pleading  in  fact  guilty  to  the  charges  made, 
the  court  would  have  had  no  jurisdiction.  It  would 
have  had  to  throw  the  case  out.  The  court  could 
never  have  levied  the  fine.  We  do  not  contend,  as  T 
say,  that  any  of  tho^e  judgments,  either  in  the  civil 
or  in  the  criminal  case,  are  prima  facie  evidence,  but 
we  do  say  that  it  is  evidence  of  admission  of  guilty. 
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and  you  can't  get  away  from  that  no  matter  what 
you  put  in  the  judgments. 

**Mr.  Lasky:     You  overlooked  the  cases  we  cite. 

"Mr.  Carr:  Oh,  yes,  but  they  do  not  go  that  far. 
You  picked  out  a  few  little  words  here  and  there,  but 
they  do  say  they  cannot  be  used  as  conclusive  proof 
of  the  charges  made,  which  we  admit,  but  we  do  say 
that  they  do  constitute  admissions  just  like  if  I  had 
met  these  people  on  the  street  and  said,  'Here  you 
are  charged  with  these  crimes  and  with  these  mis- 
demeanors and  these  acts,'  and  they  said,  'Yes,  we 
did  it.  "We  are  guilty,  but  we  thought  we  could  get 
by  with  them.'  Then  they  come  into  court  and  enter 
a  plea  of  nolo  contendere,  which  is  a  sort  of  polite 
plea — that  is  about  the  best  you  can  say  about  it. 
It  is  worse  than  a  Scotch  verdict — 'Not  guilty  but 
don't  do  it  again.'  It  is  a  confession.  You  can't  get 
away  from  it,  no  matter  what  you  put  in  your  judg- 
ment here  that  they  do  not  confess  anything.  If  they 
did  not  confess  it,  how  could  the  courts  have  levied 
the  fine?  You  can  never  contend,  in  the  face  of  the 
charges  made,  that  it  is  a  voluntary  payment.  They 
came  in  here  and  admitted  those  allegations.  They 
have  got  to  in  order  to  save  their  hide.  They  know 
what  might  happen  to  them  if  the  court  did  not  take 
it.  These  consent  decrees  are  simply  a  consent  to  a 
decree  being  entered  against  them  in  the  matter,  and 
then  it  is  customary  to  go  on  and  say,  'Well,  we  do 
not  admit  anything.  We  are  not  guilty  of  anything, 
but  we  are  going  to  pay  you  $140,000,  or  whatever 
the  court  says  we  must  pay.' 

"There  can  be  no  question  as  to  that.  I  will  be 
glad  to  meet  you  on  that  when  the  time  comes.  I 
think  there  are  plenty  of  cases  and  sound  reasoning 
on  that,  and  the  statute,  itself,  only  says  it  shall  not 
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be  prima  facie  evidence,  which  is  all  right,  but  that 

does  not  say  that  they  are  not  admissions  of  guilt, 

and  that  is  exactly  what  occurred  here. 
"Now,  with  respect  to  the  Little  Placer,  we  go  on 

to  say: 

'That  all  of  the  above  acts  done  and  performed 
by  defendants,  or  some  of  them,  have  been  pur- 
suant to  and  in  furtherance  of  said  conspiracies, 
plans  and  combinations  hereinbefore  in  this  com- 
plaint set  forth  and  described  with  the  intent  and 
purpose  of  controlling  and  dominating,  through- 
out the  world  and  in  interstate  commerce,  the  min- 
ing, production  and  sale  of  borax  in  all  its  various 
forms  and  products,  and  with  the  intent  and  pur- 
pose of  injuring  and  destroying  plaintiff's  activ- 
ities as  herein  set  forth  and  removing  plaintiff  as 
a  competitor  of  defendants,  or  some  of  them,  in 
the  said  mining,  production  and  the  sale  of  borax 
in  all  of  its  forms;  that  due  to  said  intents,  pur- 
poses and  acts  of  defendants,  plaintiff  has  been 
damaged,'  and  so  forth. 

''That  is  a  complete  tie-in,  a  complete  overt  act. 
Nothing  could  be  a  stronger  overt  act  than  the  ac- 
tivities of  these  defendants  throughout  this  whole 
proceeding. 

"And  remember,  may  it  please  your  Honor,  so  far 
as  this  motion  is  concerned,  those  are  all  admitted 
facts,  that  they  did  all  of  these  things  just  as  alleged 
in  the  complaint,  and  we  (they)  cannot  say  that  that 
is  not  an  overt  act.  Some  contention  was  made  that 
because  we  might  not  be  able  to  recover  damages  by 
reason  of  their  activities — true,  we  cannot  for  this 
particular  overt  acty^unless  we  can  show  actual  dam- 
age, but  that  comes  on  the  trial  of  the  case  and  not 
on  a  motion  to  dismiss,  where  the  statute  is  the  main 
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ground  for   their   motion.    That  is  factual   and   not 
legal  to  the  extent  we  are  considering  today. 

"The  Court:  Your  client  could  have  continued  on 
in  this  business  after  1929  without  this  Little  Placer 
claim,  could  he  not,  in  the  absence  of  the  alleged  ac- 
tivity of  the  defendants? 

"Mr.  Carr:  No,  your  Honor;  as  a  matter  of  fact, 
when  we  were  put  out  of  business  by  the  price  cuts 
in  1929  we  still  had  our  plant,  and  we  hung  on  and 
tried  to  make  the  thing  go.  We  were  trying  to  get 
this  Little  Placer.  If  we  could  have  had  the  Little 
Placer  we  could  have  secured  Kernite  and  we  could 
have  produced  it  somewhat  on  a  comparable  basis 
with  the  defendants,  if  we  were  not  run  out  of  busi- 
ness otherwise  some  way  or  other,  but  that  would 
have  given  us  a  chance.  We  still  own  it.  It  is  not 
alleged  in  the  complaint  as  to  the  year,  but  we  do 
say— 

"The  Court:  I  think  you  are  referring  to  page 
36. 

"Mr.  Carr:  Maybe  that  is  it,  your  Honor.  It 
states,  'And  thereafter  plaintiff  struggled  on  as  best 
it  could  to  survive,  but  ultimately  it  was  obliged  to 
default  in  the  payment  of  its  rentals  due  under  such 
Searles  Lake  lease.' 

"We  had  one  of  those  leases  there  and  could  not 
pay  under  it. 

**  *  *  with  the  result  that  the  United  States  of 
America,  as  lessor,  canceled  said  lease  and  retook 
possession  of  said  lands  and  buildings  permanent 
installations  thereon;  that  thereafter  certain  stock- 
holders of  plaintiff,  in  an  endeavor  to  save  the 
situation,  applied  to  said  United  States  Govern- 
ment for  a  lease  upon  said  premises  and  equip- 
ment;  said   application  was   subsequently   denied, 
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and  thereafter  said  lease  and  improvements  were 
offered  for  bid,  at  which  time  defendants,  American 
Potash  &  Chemical  Company,  bid  for  said  lease 
and  was  given  the  same  for  the  sum  of  approxi- 
mately $130,000;  (said  lease  contained  certain  addi- 
tional land. ) ' 

"The  Court:     Let  me  interrupt  you  again. 

"Mr.  Carr:     Yes,  certainly,  any  time. 

"The  Court:  I  am  trying  to  get  your  point  clear 
in  my  mind.  Assuming,  as  you  have  alleged,  the 
plaintiff  was  forced  out  of  business,  and,  as  the  plain- 
tiff alleges,  the  plant  and  business  of  the  plaintiff 
was  shut  down  in  January,  1929 — 

"Mr.  Carr:     Yes. 

"The  Court:  And  thereafter  he  tried  to  keep  his 
lease  on  the  source  of  supply  in  good  standing,  but 
because  the  business  was  shut  down  and  he  did  not 
have  any  money  he  was  unable  to  keep  that  in  good 
standing.  I  think  that  is  a  fair  inference. 

"Mr.  Carr:     That  is  correct. 

"The  Court:  So  from  time  to  time  he  besought 
the  Government  to  keep  that  lease  in  good  standing 
for  him. 

"Mr.  Carr:     Yes,  Your  Honor. 

"The  Court:  Because  his  business  was  closed 
down,  or  he  could  not  get  the  money  to  do  that,  he 
was  ultimately  unsuccessful  in  maintaining  that. 
"Where  is  the  overt  act  of  the  defendant  that  has  to 
do  with  that? 

"Mr.  Carr:  The  overt  act  is  the  Little  Placer 
claim. ' ' 

Also,  Tr.  pp.  243-46,  where  counsel  for  appellant  stated 
that  plaintiff  had  the  buifdings  and  the  plant  at  Searles 
Lake  and  was  in  a  position  to  go  ahead  with  its  business. 
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"Mr.    Lasky:     The    Searles    Lake    plant    was    at 

Searles  Lake.   The  Little  Placer  was  several  hundred 

miles  away,  and  was  a  mine.  Do  you  contend  we  were 

going  to  u.se  tlic  material  from  the  mine  in  the  Searles 

Lake  plant? 

"Mr.  Carr:  Certainly.  They  carry  many  things 
— for  example,  aluminum  and  other  ores — over  two 
or  three  hundred  miles.  Take  the  iron  ore  up  in  the 
Michigan  District.  They  bring  it  across  the  Great 
Lakes.  Take  Ford's  factory  there  at  Detroit,  or  near 
Detroit. 

"The  Court:  I  do  not  think  that  is  what  counsel 
means.  He  is  referring  to  the  character — 

"Mr.  Lasky:  Yes,  the  Searles  Lake  process  was 
one  of  evaporation  from  the  lake. 

"Mr.  Carr:  We  could  have  changed  that.  What 
is  the  difference?  We  had  our  buildings  and  our 
plant  there.  It  is  something  which  could  have  been 
changed,  or  if  necessary  we  could  have  gone  and  built 
a  plant,  but  we  had  our  plant  and  we  were  perfectly 
^^^lling  to  move  it.  There  is  nothing  strange  about 
that,  bringing  raw  material  to  your  plant,  and  there 
is  nothing  strange  in  changing  the  machinery  in  your 
plant  to  handle  a  different  product.  There  is  nothing 
strange  in  that,  at  all,  except  you  might  have  struck 
ice  picks  in  our  tires  going  down  there  while  we  were 
carrying  it  in.  But  we  contend,  Your  Honor,  that  the 
Little  Placer  is  tied  in  directly  into  your  business. 
The  overt  act  continued  from  1929,  from  the  day  we 
filed  our  application  we  met  opposition  from  these 
people,  and  naturally  they  were  doing  their  best  to 
secure  these  ten  acres  because  if  they  did,  they  would 
have  had  every  known  supply  in  the  world  of  this 
Kernite.  They  could  have  had  no  opposition  or  no 
competition,   whatsoever,   and   it  was   necessary   for 
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them  to  do  that,  as  they  felt  for  their  own  protection 
to  secure  this  in  order  to  accomplish  the  fruits  of 
the  conspiracy  Avhicli  had  long  before  tliat  been  estab- 
lished and  created.  And  so  we  say  that  our  complaint, 
blushingly  say  it  in  the  face  of  all  the  charges  made 
against  the  fruit  of  it,  that  we  do  allege  the  com- 
bination, the  unlawful  combination  both  under  sec- 
tions 1  and  2  of  the  Antitrust  Act.  The  complaint 
goes  on  and  shows  the  performance  of  these  overt 
acts,  a  continual  set  of  them  from  the  time  we  got  in 
the  business,  and  particularly  from  1929  right  on, 
and  the  denial  by  Zabriskie  of  intention  to  injure,  and 
the  further  fact  that  we  had  no  knowledge  of  the 
formation  of  this  conspiracy.  We  knew  nothing  about 
it.  That,  we  contend,  was  the  basis  of  it,  and  the 
concealment  of  those  conspiracies.  As  Your  Honor 
said  yesterday,  they  did  not  go  out  on  the  courthouse 
steps  and  talk  l)latantly  about  wliat  they  liad  done 
and  were  going  to  do  to  everybody.  Of  course  not. 
The  were  concealed,  and  while  we  knew  and  felt  the 
force  of  all  these  overt  acts  that  were  being  placed 
against  us  during  all  this  period  of  time,  we  had  no 
knowledge  of  a  conspiracy.  We  did  not  know  that 
this  contract  of  1929  had  been  entered  into  prior,  nor 
did  we  know  of  it  subsequently.  I  think  they  call  it 
the  contract  made  after  they  came  out  here,  shortly 
after  their  meetings  in  Germany  and  in  England. 
They  came  out  here  and,  as  I  said,  scooped  other  vic- 
tims into  the  thing  and  renewed  their  conspiracy  with 
the  Stauffer  people,  making  them  parties.  They  car- 
ried on  a  continuous  conspiracy,  and  the  only  thorn 
in  their  side  was  Burnham.  He  was  down  there 
struggling  to  get  ahead  with  his  comparatively  small 
plant  against  this  octopus  which  w^as  pouring  out  its 
wrath    and    indignation    that   we    should    even   have 
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presumed  to  set  out  on  a  venture  of  this  kind  as 
against  their  wishes. 

"As  I  say,  we  have  proved  the  conspiracy.  We 
have  alleged  the  conspiracy  in  our  complaint.  We 
have  alleged  the  overt  acts,  and  we  have  alleged  the 
last  of  which  was  the  Little  Placer  situation,  which 
was  continued  until  they  confessed  their  wickedness 
in  this  court  and  contended  that  this  court  should 
make  as  a  part  of  its  judgment  an  order  that  they 
should  abandon  all  applications,  all  attempts  to  se- 
cure that  particular  claim.  And  it  continued  up  until 
past  the  filing  of  our  particular  suit.  And  let  me  say 
this,  that  this  conspiracy,  framed  under  the  provi- 
sions of  sections  1  and  2  of  the  Antitrust  Act,  was 
never  known  to  us  and  was  not  disclosed,  and  we 
could  not  find  out  about  it  until  after  the  Govern- 
ment, with  all  its  might,  had  brought  its  suit  here 
and  had  disclosed  the  formation  of  that  1929  agree- 
ment and  the  subsequent  western  agreement  out 
here." 

In  this  connection  see  also  paragraph  80  of  the  com- 
plaint (Tr.  p.  53)  which  alleges: 

''80.  That  all  of  the  actions  and  activities  of  the 
defendants,  or  some  of  them,  in  contesting  the  said 
application  of  plaintiff  for  said  sodium  lease  upon 
said  'Little  Placer,'  were  performed  and  carried  out 
by  said  defendants  for  the  purpose  of  preventing 
plaintiff  from  securing  said  lease  upon  said  'Little 
Placer,'  and  through  which  desired  lease  plaintiff 
would  have  been  able  to  enter  into  competition  with 
defendants  in  the  production,  manufacture  and  sale 
of  borax  in  its  various  forms." 

This,  in  connection  with  the  other  allegations  of  the  com- 
plaint,   constitutes    sufficient    basis    for    a    proof    of    the 
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prospective    damages   which   were   suffered   by   appellant 
through  the  activities  of  appellees  in  blocking  the  secur- 
iiii!,-  of  its  lease  to  the  Little  Placer.    Such  allegations  are 
sufficient  for  such  purpose. 

Triangle  Etc.  Co.  v.  National  Electrical  Etc.  Co., 
152  F.2d  398  (3d  Circ). 

That  appellant  was  counting  on  the  lease  of  the  Little 
Placer  from  which  to  obtain  crude  borax,  thus  enabling  it 
to  resume  operations  at  its  Searles  Lake  plant,  is  also 
sllo^vIl  by  the  testimony  of  Mr.  Burnham  to  such  effect 
(Tr.  p.  574). 

This  question  of  damages  was  considered  later  on  in 
the  trial  (Tr.  pp.  785-6)  where  the  following  conversation 
i occurred: 

j  ''The  Court:     You  mean  you  could  not  show  any 

damage  from  the  1929  conspiracy? 

"Mr.  Carr:  Under  the  1929  conspiracy  which  we 
stand  on  here. 

"Mr.  Harrison:  He  does  not  plead  any  damage 
under  the  1929  conspiracy. 

"Mr.  Carr:  Oh,  yes,  we  do.  We  plead  lots  of 
damage. 

"The  Court:  Maybe  I  misunderstood  what  you 
just  said.  I  gathered  from  what  you  said  that  you 
would  not  be  able  to  show  any  damage  from  the 
1929  conspiracy. 

"Mr.  Carr:  No,  I  said  if  ive  could  not.  I  do  not 
say  we  cannot,  because  we  believe  we  can.  But  the 
overt  acts  all  go  to  the  measure  and  extent  of  the 
damage  resulting  from  the  basic  conspiracy  of  1929. 
If  we  cannot,  when  it  comes  to  the  main  trial,  prove 
that  those  damages  were  incurred  as  the  result  of 
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the  1929  conspiracy,   of  course,  we  cannot  recover. . 
But  that  is  not  the  question  here.    The  question  here  ■ 
is  whether  or  not  the  statute  has  run  as  to  the  1929 ' 
conspiracy,  and  nothing  else  is  before  this  court  at 
this  time." 

In  view  of  the  above  it  is  difficult  to  understand  why 
this  Court  should  have  indulged  in  so  much  discussion  as 
to  the  claimed  admission  made  by  counsel  for  appellant 
that  we  could  not  prove  any  damages  from  the  Little 
Placer  activities.  A  reading  of  the  allegations  of  the  com- 
plaint, which  are  admitted  by  the  defendants,  coupled 
with  the  colloquy  between  the  lower  court  and  such  counsel, 
show  the  real  meaning  of  such  statement  of  counsel,  viz. 
that  on  this  trial  on  the  statute,  and  in  face  of  the  allega- 
tions of  the  complaint  as  to  damages  and  the  admissions 
by  appellees  of  such  allegations,  including  those  resulting 
from  the  i.ittle  Placer  activities,  the  discussion  of  the 
actual  existence  of  such  damages  and  the  amount  thereof 
would  necessarily  have  to  be  postponed  until  the  trial  of 
the  case  on  the  merits.  It  is  clear  that  what  counsel  meant, 
no  matter  how  ineptly  expressed,  was  that  on  the  trial 
on  tlie  Statute  of  Limitations  the  question  of  damages 
was  a  legal  one  in  which  the  existence  of  the  same  was 
admitted  by  appellees,  the  amount  of  which,  however, 
would  have  to  await  the  trial  on  the  merits.  That  is  a  far 
cry  from  a  statement  that  no  damages  could  later  on  be 
proved.  No  significance  is  given  by  the  Court  to  the  ad- 
missions made  by  appellees  through  their  failure  to  deny 
the  allegations  of  the  complaint  and  referred  to  above, 
including  those  in  re  Little  Placer,  which  are  of  far  more 
significance  than  the  one  statement  of  counsel  for  appel- 
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lant  referred  to  so  often  in  the  opinion.  That  statement 
was  not  evidence  nor  did  it  form  any  part  of  the  record 
of  the  case.  That  such  is  correct  is  definitely  shown  by 
the  following  exchange  between  the  lower  court  and  both 
of  counsel  (Tr.  392) : 

"Mr.  Harrison:  May  I  ask  your  Honor  to  state  to 
the  Jury  that  any  statements  made  on  matters  are 
not  evidence? 

"The  Court:  You  mean  the  statements  by  the 
counsel? 

"Mr.  Harrison:     Yes,  statements  made  by  counsel. 
"The  Court:     I  thought  I  covered  that. 
"Mr.  Carr:     Yes. 

"The   Court:     I   spoke   of  the   arguments   by  the 
Court  and  counsel  and  I  meant  to  include  the  state- 
ments of  counsel  as  well  as  the  statements  of  the 
j         Court.    Neither   of  them  are  evidence  in  the  case, 
ladies  and  gentlemen." 

I 

In  the  opinion  all  of  these  admissions  and  such  evidence 

as  last  quoted  above  are  disregarded  and  passed  by  as  of 

ino  moment.   This  must  have  been  through  inadvertence 

of  the  Court  and  we  respectfully  request  that  this  point 

be   re-examined  by  the   Court   and   careful   investigation 

made  thereof. 

i     Likewise,  this   Court  seems  to  have  taken  for  granted 

the  statement  of  counsel  for  appellees  that  no  overt  acts 

were   committed   after   1929.    Such  is   not   correct.    They 

were,  in  part,  a  conversation  on  October  19,  1937  between 

{Mr.   Emlaw  and  Mr.  Baker  representing  certain   of  the 

appellees,  and  Mr.  Burnham,  in  which  both  Mr.  Emlaw 

and  Mr.  Baker  stated  to  Mr.  Burnham  that  "there  is  no 

cnimection  between  us,  at  all,  between  the  two  corpora- 
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tions,"  i.e.,  American  Potash,  etc.,  and  Pacific  Coast  Borax 
(Tr.  p.  396).  This  in  the  face  of  the  admission  of  appellees 
of  the  allegations  of  the  complaint  in  which  they  are 
charged  with  unlawful  activities  directed  against  appellant 
during  that  period;  second,  appellant  lost  its  lease  upon 
Searles  Lake  in  the  year  1938  (Tr.  p.  792)  as  a  direct 
result,  as  claimed  in  the  complaint  and  admitted  by  the 
failure  of  appellees  to  deny,  of  the  activities  of  appellees. 
That  all  of  these  activities  of  appellees  were  pursuant  to 
the  conspiracy  was  not  discovered  by  appellant  until  the 
commencement  by  the  government  of  its  civil  and  criminal 
proceedings  in  this  District  in  the  fall  of  1944  (Tr.  pp. 
754-5  and  690). 

The  above  overt  acts  Avere  in  addition  to  the  constant 
harassment  of  appellant  by  appellees  during  all  of  the 
period  of  time  between  the  formation  of  the  conspiracy 
in  1929  and  the  judgment  of  the  District  Court  in  1944. 
This  constant  harassment  is  set  forth  and  described  with 
particularity  throughout  the  complaint.  In  paragraph  81 
of  the  complaint  (Tr.  p.  53)  all  of  such  activities  are  con- 
solidated as  ''acts  done  and  performed  pursuant  to  said 
conspiracy."  This  allegation  is  not  denied. 

In  addition,  this  Court  implies  that  an  overt  act  is  not 
such  unless  it  in  itself  causes  damage.  That  is  not  a  correct 
interpretation  of  the  law,  for  an  overt  act  need  not  neces- 
sarily bring  about  damage;  it  can  be  such  without  inflict- 
ing damage.  For  instance,  the  carrying  of  a  letter  from 
one  conspirator  to  his  co-conspirator  could  constitute  an 
overt  act  and  yet  no  direct  or  provable  damage  might 
result  from  the  mere  act  of  carrying  such  a  letter.  This 
point  was  directly  passed  upon  by  this  Court,  Justice 
Haney  writing  the  decision,  in 
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Marino  v.   United  States,  91  F.2d,  691,  pp.  694-5. 
udge  Haney  states : 

"The  crime  is  completed  when  an  overt  act  affect 
the  object  of  the  conspiracy  is  done  by  at  least  one 
of  the  conspirators.  An  overt  act  is  something  apart 
from  the  conspiracy,  and  is  'an  act  to  effect  the  object 
of  the  conspiracy.'  Joplin  Mercantile  Co.  v.  United 
States,  236  U.S.  531,  535,  35  S.  Ct.  291,  293,  59  L.Ed. 
705.  It  need  be  neither  a  criminal  act,  nor  the  very 
crime  that  is  the  object  of  the  conspiracy.  It  must, 
however,  accompany  or  follow  the  agreement,  and 
must  be  done  in  furtherance  of  the  object  of  it." 

Vhile  the  Marino  case  was  a  criminal  action,  the  same 
ule  would  necessarily  apply  in  a  civil  action.  Interpreted 
1  terms  of  a  civil  action,  this  would  mean  that  an  overt 
ct  need  not  be  a  criminal  act  nor  in  itself  inflict  damage, 
leveral  cases  are  referred  to  under  Note  12,  p.  695  which 
old  to  the  same  end  as  the  Marino  case. 
Practically  the  same  point  was  recently  decided  by  this 
^ourt  in  the  case  of 

Nye  (&  Nissen  v.  United  States,  168  F.2d,  846. 

That  involved  a  conspiracy  by  which  the  defendants 
planned  to  act.  See  subd.  1,  p.  849,  wherein  it  is  stated  that 
he  conspirators'  plan  to  impede  the  Government's  func- 
ions  was  sufficient.  No  damage  or  actual  activities  were 
hown,  the  activities  planned  to  be  engaged  in  being  held 
iTifficient  as  overt  acts.  Even  if  the  activities  of  appellees 
n  preventing  the  Government  from  leasing  the  Little 
i'lacer  to  appellant,  all  as  alleged  in  the  complaint  and 
idmitted  by  appellees,  did  not  finally  result  in  computable 
lamage  to  appellant,  they  were  nevertheless  overt  acts  in 
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furtherance  of  the  conspiracy  charged  upon,  and  admitted 
Such  activities  were  abandoned  only  after  the  convictioi 
of  and  judgment  against  certain  of  appellees  in  the  Dis 
trict  Court  for  this  District  and  until  such  terminatioi 
were,  as  alleged  and  admitted,  continuing  activities  ii 
furtherance  of  the  conspiracy,  and  all  directed  a,ii,ainsl 
appellant. 

The  Statute  of  Limitations  begins  to  run  from  the  last 
overt  act,  not  from  each  successive  overt  act. 

The  Court  in  its  opinion  concluded  that  the  statute  ram 
against  each  overt  act  at  the  time  of  its  performance  and 
not,  as  is  the  law,  from  the  last  overt  act  committed  in 
pursuance  of  a  conspiracy.  On  p.  13  of  the  pamphlet  opin- 
ion the  Court  stated: 

*  *  *  ''(b)  a  cause  of  action  for  damages  for  viola- 
tion of  the  antitrust  laws  accrues  when  the  damage  is 
sustained  and  the  statute  of  limitations  begins  to  run 
at  that  time;" 

That  portion  of  the  opinion  read  in  connection  with  tlie 
further  statement  (p.  15)  to  the  effect  that  the  Court 
holds  that  this  is  an  action  at  law  for  damages  under 
Federal  antitrust  laws  and  the  only  damages  for  Avhich 
a  recovery  might  be  had  are  those  which  accrued  and 
were  suffered  within  three  years  prior  to  the  filing  of  the 
complaint,  sets  forth  a  conclusion  that  is  not  the  law,  for 
the  statute  begins  to  run  from  the  last  overt  act  committed 
in  furtherance  of  the  conspiracy  and  which  in  this  case 
was  su1)sequent  to  July  1944  when  the  United  States  Borax 
Co.  commenced  its  mandamus  action  in  "Washington. 

In  Fiswick  v.  United  States,  329  U.S.  211;  67  S.  Ct.  224 
(p.  216  of  the  Official  Eeport)  it  is  held: 
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"The  statute  of  limitations,  unless  suspended,  runs 
from  the  last  overt  act  during  the  existence  of  the 
conspiracij.  Brown  v.  Elliott,  225  U.S.  392,  401,  32 
S.  Ct.  812,  815,  56  L.Ed.  1136.  The  overt  acts  averred 
and  proved  may  thus  mark  the  duration,  as  well  as  the 
scope,  of  the  conspiracy." 

riie  Fisu'ick  case  cites 

Brown  v.  Elliott,  225  U.S.  392;  32  S.  Ct.  812. 

^   On  p.  815  of  the  Supreme  Court  Rep.  the  Court  said : 

"In  Lonebaugh  v.  United  States,  103  CCA.  56, 
179  Fed.  476,  the  circuit  court  of  appeals  of  the  eighth 
circuit  considered  the  relation  of  the  overt  acts  to  the 
conspiracy  and  their  effect  in  determining  the  appli- 
cation of  the  statute  of  limitations.  The  court  said,  by 
Mr.  Justice  Van  Devanter,  then  circuit  judge:  'While 
the  gravamen  of  the  offense  is  the  conspiracy,  the 
terms  of  sec.  5440  (U.S.  Comp.  Stat.  1901,  p.  3676),- 
are  such  that  there  also  must  be  an  overt  act  to  make 
the  offense  complete  (Hyde  v.  Shine,  199  U.S.  62,  76, 
50  L.ed.  90,  94,  25  Sup.  Ct.  Rep.  760);  and  so  the 
period  of  limitation  must  be  computed  from  the  date 
of  the  overt  act  rather  than  the  formation  of  the  con- 
spiracy. And  where,  during  the  existence  of  the  con- 
spiracy there  are  successive  overt  acts,  the  period  of 
limitation  must  be  computed  from  the  date  of  the  last 
of  them,  of  which  there  is  an  appropriate  allegation 
and  proof,  and  this  although  some  of  the  earlier  acts 
mag  have  occurred  more  than  three  gears  before  the 
indictment  was  found.  (Citing  cases)'  " 

Measured  by  such  rule  the  statute  of  limitations  has  no 
application,  for  this  complaint  was  filed  within  three  years 
subsequent  to  the  last  overt  act  of  the  conspiracy,  viz. 
the  commencement  of  the  mandamus  proceeding  involving 
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the  Little  Placer  subsequent  to  July  31,  1944  (Tr.  p.  52) 
during   Avhicli    time    the    Moratorium   Act    was    in    effecti 
(Ch.  589,  56  St.,  781,  77th  Congress.) 

From  the  al)ove,  we  respectfully  submit,  is  shown  th( 
error  of  those  portions  of  the  opinion  quoted  at  the  begin- 
ning of  this  subdivision, 

ir. 

EVEN  IN  AN  ACTION  AT  LAW  THE  STATUTE  OF  LIMITATIONS' 
BEGINS  TO  RUN  ONLY  AFTER  DISCOVERY  BY  THE  PLAIN-I 
TIFF  OF  THE  EXISTENCE  OF  A  CONSPIRACY  AND  HIS! 
CAUSE  OF  ACTION. 

American  Tobacco  Co.  r.  Peoples  Tobacco  Co.,  '20i\ 
Fed.  58  (CCA.  5th). 


This  was  a  civil  action  for  damages  under  the  antitrust 
act  and  was  a  case  similar  in  many  respects  to  the  one 
herein  presented.  On  p.  61  the  Court  said: 

"The  court  then  proceeds  to  state  that  the  petition 
was  filed  in  January,  1908,  and  that  the  plaintiff 
alleges  he  did  not  know  of  the  combination  and  its 
operation  against  him  until  December,  1907,  clearly 
indicating,  and  saying  to  the  jury,  and  so  they  must 
have  understood,  that  if  the  plaintitf  knew,  or  could 
have  known,  more  than  a  year  before  the  filing  of  its 
petition,  of  this  unlawful  combination  against  it,  the 
plea  of  prescription  would  be  good.  The  view  of  the 
court,  as  indicated  by  the  charge,  was  that  prescrip- 
tion did  not  begin  to  run  until  the  Peoples  Tobacco 
Company  knew,  or  ought  to  have  knowm,  of  the  agree- 
ment or  arrangement  called  *a  combination  or  con- 
spiracy' on  the  part  of  the  other  tobacco  companies 
against  it.  While  it  might  have  known  that  its  profits 
were  falling  off,  and  that  the  competition  of  the  Craft 
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Tobacco  Company  ivas  causing  this,  this  could  not 
give  it  a  cause  of  action  under  the  provisions  of  the 
Sherman  Law,  and  until  it  discovered  that  it  had  a 
right  of  action  prescription  would  not  commence  to 
run.  We  think  this  states  substantially  the  law  of  the 
case,  and  is  the  correct  view  of  the  question  of 
prescription." 

Che  italics  portions  of  the  above  quotation  show  the 
triking  similarity  to  the  facts  presented  in  the  case  at 
)ar,  for  here,  while  appellant  knew  that  it  was  being 
lamaged,  and  may  have  at  various  times  believed  that  the 
Lcts  of  appellees  were  the  cause  thereof,  that  alone  did 
lot  give  appellant  a  cause  of  action  under  the  Sherman 
aw  until  it  discovered  the  conspiracy  of  1929.  Further, 
he  Court  stated  (y).  63)  as  follows: 

''Why  should  not  the  prescriptive  period  in  this  case 
commence  at  the  time  the  combination  against  the 
plaintiff  was  discovered?  The  Sherman  Act  gives  the 
right  to  an  action  for  conspiracy  to  injure  the  busi- 
ness of  the  plaintiff,  such  as  was  alleged,  and  such  as 
we  must  consider  to  have  been  established  in  this  case. 
No  action  could  be  brought  by  the  plaintiff  until  he 
had  knowledge  of  the  facts  which  gave  him  a  cause 
of  action.  We  think  the  court  below  was  right  in  hold- 
ing as  it  did  on  this  question. ' ' 

The  Court  cited  and  relied  upon  the  case  of 

Bailey  v.  Glover,  21  Wall.  342 ;  22  L.ed.  637. 

On  p.  62  the  Court  in  the  Tobacco  case  quoted  from 
Bailey  v.  Glover  as  follows : 

"In  Bailey  v.  Glover,  21' Wall.  342,  22  L.Ed.  636, 
in  the  opinion  by  Mr.  Justice  Miller,  this  is  said : 
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'In  suits  in  equity,  where  relief  is  sought  on  the 
ground  of  fraud,  the  authorities  are  without  conflict 
in  support  of  the  doctrine  that  where  the  ignorance  of 
the  fraud  has  been  produced  by  affirmative  acts  of  the 
guilty  party  in  concealing  the  facts  from  the  other,  the 
statute  will  not  bar  relief  provided  suit  is  brought 
within  proper  time  after  the  discovery  of  the  fraud. 
We  also  think  that  in  suits  in  equity  the  decided 
weight  of  authority  is  in  favor  of  the  proposition  that, 
where  the  party  injured  by  the  fraud  remains  in 
ignorance  of  it  without  any  fault  or  want  of  diligence 
or  care  on  his  part,  the  bar  of  the  statute  does  not 
begin  to  run  until  the  fraud  is  discovered,  though 
there  be  no  special  circumstances  or  effort  on  the 
part  of  the  party  committing  the  fraud  to  conceal  it 
from  the  knowledge  of  the  other  party.' 

"Afterward  in  the  opinion  the  following  is  added: 
'But  we  are  of  opinion,  as  already  stated,  that  the 
weight  of  judicial  authority,  both  in  this  country 
and  in  England,  is  in  favor  of  the  application  of  the 
rule  to  suits  at  law  as  well  as  in  equity.  And  we  are 
also  of  opinion  that  this  is  founded  on  a  sound  and 
philosophical  view  of  the  principles  of  the  statutes 
of  limitation.  They  were  enacted  to  prevent  frauds 
— to  prevent  parties  from  asserting  rights  after  the 
lapse  of  time  had  destroyed  or  impaired  the  evidence 
which  would  show  that  such  rights  never  existed,  or 
had  been  satistied,  transferred,  or  extinguished,  if 
they  ever  did  exist.  To  hold  that  by  concealing  a 
fraud,  or  by  committing  a  fraud  in  a  manner  that 
it  concealed  itself,  until  such  time  as  the  party  com- 
mitting the  fraud  could  plead  the  statute  of  limita- 
tions to  protect  it,  is  to  make  the  law  which  was 
designed  to  prevent  fraud  the  means  by  which  it  is 
made  successful  and  secure.    And  we  see  no  reason 


29 
why   this   principle   should   not  be   as   applicable   to 
suits   tried   on   the   common-law   side   of  the   court's 
calendar  as  to  those  on  the  equity  side. ' 

''This  case  of  Bailey  v.  Glover  has  since  been  fre- 
quently recognized  in  decisions  by  the  Supreme  Court 
and  other  United  States  courts.  In  Traer  v.  Clews, 
115  U.S.  528,  6  Sup.  Ct.  155,  29  L.Ed.  467,  the  court, 
in  discussing  the  question  involved  here  as  to  the 
suspension  of  the  statute  of  limitations,  where  the 
facts  on  which  the  case  was  based  had  been  concealed, 
said  (115  U.S.  538,  6  Sup.  Ct.  159,  29  L.Ed.  467) : 

'The  case  of  Bailey  v.  Glover  has  never  been  over- 
ruled, doubted,  or  modified  by  this  court.' 

"Many  other  authorities  to  the  same  effect  might 
be  cited,  but  the  foregoing  are  considered  sufficient 
to  establish  the  principle  which  must  control  here." 

This  rule  laid  down  in  Bailey  v.  Glover  was  adopted  by 
he  Supreme  Court  in  the  Holmberg  case,  supra,  and  also 
n  tlie  Peoples  Tobacco  ease,  supra. 

III. 

HE  COURT  ERRED  IN  HOLDING  THAT  APPELLANT  KNEW 
FROM  MAY  17.  1929  TO  OCTOBER  10.  1939  THAT  IT  HAD 
BEEN  DRIVEN  OUT  OF  BUSINESS  BY  ACTS  OF  APPELLEES 
WHICH  VIOLATED  THE  ANTITRUST  LAWS.  (Pamphlet  opin- 
ion, page   I  5) 

Under  the  evidence  as  presented  the  case  should  have 
)een  submitted  to  the  jury,  not  taken  from  it  and  decided 
)y  the  Court,  because  there  was  a  direct  conflict  in  the 
estimony,  which  entitled  appellant  to  have  the  point  in 
question  submitted  to  the^  jury.  During  Mr.  Burnham's 
estimony  he  was  asked  and  answered  as  follows  (Tr.  p. 
}56) : 
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"Q.  Mr.  Burnham,  did  you  know  on  May  17,  192! 
or  at  any  time  between  May  17,  1929  and  October  10 
1939,  inclusive,  that  the  business  of  the  Bunihan 
Chemical  Company,  the  plaintiff  herein,  had  beei 
damaged  by  the  acts  of  the  defendants,  or  some  o. 
them,  in  violation  of  the  Antitrust  Laws  ? 
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"A.    No.  I 

"Mr.   Harrison:     I   object   to  that   on  the  grounp 
it  calls  for  the  conclusion  of  the  witness,  if  the  Cou: 
please,    is   leading,    and   is    the   precise   issue   to  1^ 
passed  upon  by  the  jury. 

' '  ]\Ir.  Carr :  It  is  asking  him  about  a  fact,  whethol 
he  knew. 

''The  Court:  I  will  overrule  the  objection.  Yo  ( 
can  cross-examine  him  on  that. 

**Q.  (By  Mr.  Carr):  What  is  your  answer,  Mr. 
Burnham? 

"A.     The  answer  is  'No.' 

"Q.  Did  you  do  anything  from  May  17,  1929  to 
October  10,  1939,  inclusive,  to  ascertain  whether  or 
not  the  defendants  herein,  or  some  of  them,  had 
violated  the  Antitrust  Laws? 

"A.    Yes,  I  did. 

"Q.     What  did  you  do? 

"A.     I  did  a  great  many  things." 

Thereafter  the  witness  testified  to  his  many  activities, 
in  the  West,  in  Washington,  D.C.  and  in  various  States, 
undertaken  in  an  effort  to  discover  whether  or  not  defend- 
ants had  violated  the  antitrust  laws.  He  further  testified 
as  to  his  inquiries  made  of  various  Government  agencies 
and  his  requests  to  them  for  assistance  in  the  deter- 
mination of  such  question,  and  of  his  inability  to  secure 
such  assistance  or  information. 
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( )n  cross-examination  appellees  introduced  many  docu- 

u'uts  which  they  contended  showed  belief  (but  not  knowl- 

lue)  on  the  part  of  Mr.  Burnham  in  and  of  the  existence 

r  the  conspiracy  charged  upon  in  the  complaint,  the  cause 

f  action.   In  spite  of  our  many  objections  the  lower  court 

[lowed  such  evidence  although  many  of  the  facts  referred 

)  incidents  that  occurred  prior  to  the  formation  of  the 

)ii,spiracy  of  '29  and  even  prior  to  the  date  May  17,  1929 

xfd  by  the   court  in   its  pre-trial  order.    Even  if  such 

ro-trial  order  was  correct,  which  we  claim  it  was  not, 

iich  testimony  raised  straight  questions  of  fact,  viz.  as 

)   the  belief  or  knowledge   of  Mr.  Burnham,  and  which 

acts  should  have  been  submitted  to  the  jury  for  its  deter- 

liiiation.    The  lower  court  erred  in  taking  this  case  from 

ho    jury — a   plain    question    of   fact   was    at   issue,   viz. 

iiother  or  not  Mr.  Burnham  had  such  belief  or  knowl- 

(\ixe  as  suggested  in  the  pre-trial  order.    The  purpose  of 

ailing  the  jury  was  to  have  it  pass  upon  just  that  fact, 

et   when  the   same  was  presented  in  the  evidence,  the 

ourt   withdrew   the   case   from   the   jury  and  decided   it 

tself. 

This,  we  again  contend,  was  reversible  error. 

We  also  respectfully  submit  that  in  view  of  the  record 

md  the  foregoing  facts  it  was  not  the  right  nor  within 

he  province   of  this   Court  to  pass  upon  such  question 

)f  fact  or  to  express  itself  as  it  does  on  p.  15  of  the 

)amphlet   opinion.    Without   affirmatively  approving  the 

)re-trial  order  of  the  lower  court  referred  to  on  p.  6  of 

;he  pamphlet  opinion,  tlii^  Court  in  effect  does  approve 
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such  pre-trial  order  and  this  in  the  face  of  the  decisioi 
of  this  Court  itself.   In 

Fleishhacker  v.  Blum,  109  F.2d  543, 
Judge  Healy  stated: 

"We  are  satisfied  that  the  proof  is  such  as  to  re 
quire  a  finding  that  the  Bank  did  not  discover  th( 
fraud  until  appellees  brought  it  to  light  by  their  in 
vestigations.  Hence  the  action  is  not  barred  as  t( 
the  Bank. 

"The  word  'discovery,'  as  used  in  the  statutei 
means  actual  knowledge,  or  knowledge  of  facts  which' 
in  the  exercise  of  due  diligence,  would  have  led  to  ai 
actual  discovery  of  the  fraud.  Consolidated  Reservoi: 
&  Power  Co.  v.  Scarborough,  216  Cal.  698,  701,  703 
16  P.2d  268 ;  Lady  Washington  etc.  Co.  v.  Wood,  11; 
Cal.  482,  46  P.  809;  Victor  Oil  Co.  v.  Drum,  184  Cal 
226,  240,  193  P.  243;  Prentiss  v.  McWhirter,  9  Cir, 
63  F.2d712,  715." 


The  pre-trial  order  is  directly  contrary  to  sucli  hold 
ing,  for  such  order  is  based  on  "belief"  ratlier  tha:. 
"discovery."  In  the  face  of  the  decision  in  the  FleisU 
hacker  case  it  is  difficult  to  understand  how  this  Courr 
could  have  approved,  even  inferentially,  the  pre-triaa 
order. 

This  Court,  while  relying  on  the  State  Statute  of  Limita 
tions,  refuses  to  give  the  interpretation  placed  thereon  b; 
the  Courts  of  California  in  such  cases  as  Pashley  v.  Pa 
cific  Electric  Co.,  25  Cal. (2)  226. 

The  same  rule  was  announced  in 

American  Tobacco  Co.  v.  Peoples  Tobacco  Co.,  20' 
Fed.  58, 
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olding  that  the  period  of  limitation  did  not  begin  to  run 
ntil  the  plaintiff  had  discovered  the  existence  of  the  con- 
piracy — its  cause  of  action.  This  does  not  mean  belief 
lat  such  cause  of  action  existed — it  holds  that  actual  dis- 
overy  of  the  same  is  necessary  before  the  statute  begins 
3  run.  The  actual  discovery  by  appellant  of  the  existence 
f  the   conspiracy  did  not   occur  until  the   filing  by  the 

overmnent  of  its  indictment  and  action  in  the  District 
lourt  in  1944.    That  is  alleged  in  the  complaint  and  that 

as  Mr.  Burnham's  testimony.  The  question  of  whether 
r  not  such  testimony  was  correct  should  have  gone  to 
le  jury. 

We  have  contended  all  along  that  the  pre-trial  order 
id  not  state  the  law.  We  again  affirm  that  contention, 
asing    our   belief   upon   Judge    Healy's    opinion   in   the 

leishhacker  case  as  well  as  the  other  authorities  cited 
1  our  various  briefs,  particularly  our  opening  brief  (pp. 
7  et  seq.). 

The  statement  in  the  opinion  at  p.  15  of  the  pamphlet 
eport,  commencing  with  the  word  ''Quotations"  and 
nding  with  the  words  "and  so  advised  it,"  is  a  direct 
epudiation  of  the  holding  of  the  authorities  cited  supra, 
0  the  effect  that  such  an  action  as  the  present  is  upon 
lie  conspiracy  and  not  upon  the  damages  suffered.  The 
barges  as  to  the  conspiracy  of  '29  and  alleged  in  the 
omplaint  are  totally  ignored  and  the  opinion  is  based 
pon  the  overt  acts.  The  statement  that  appellant  was 
onvinced  that  it  had  a  case  against  appellees  by  reason 
f  the  violation  of  the  anti-trust  laws  is  directly  contrary 
o  the  testimony  of  Mr.  Burnham;  he  spent  days  and 
ttonths  trying  to  ascertain  whether  or  not  such  violation 
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existed  without  an  answer,  until  the  Government  cor 
menced  its  actions  in  1944,  after  long  and  difficult  ii 
vestigations.    The  evidence  introduced  by  appellees  sho"f 


the  endeavors  of  ^Ir.  Burnham  to  discover  the  real  fa(i) 


and  is  contirniatory  of  Mr.  Bnrnham's  testimony  insteai^ftii 
of  contrary  to  it.    Therefore,  the  question  of  fact  prt 


sented  was  as  to  whether  or  not  Mr.  Burnham  shorn 
have  discovered  through  such  activities  on  his  part,  tHl 
conspiracy  and  intents  of  appellees.  That  was  a  quel 
tion  of  fact  which  should  have  gone  to  the  jury — it  wds  jji 
for  that  very  purpose  that  the  lower  Court  called  tW  ^ 
jury.  The  question  is  whether  a  plaintiff  in  such  situjji 
tion  discovered  or  should  have  discovered  the  cause  qf. 
action,  not  whether  he  believed  in  the  existence  of  tlii 
cause  of  action. 

As  fo  the  Question  of  Concealment 

From  the  way  the  opinion  is  written  it  is  difficult  t< 
determine  whether  or  not  the  part  beginning  with  (f)  oi 
p.  15  is  the  claim  of  appellees  or  the  opinion  of  the  Court 
Such  question  was  fully  discussed  in  our  briefs,  to  wliicl 
we  refer,  viz..  Reply  Brief,  p.  24  to  29  inc.,  also  Replj 
Brief  to  American  Potash,  etc.,  pp.  8  to  11  inc.  Fraudu 
lent  concealment  was  clearly  proved.  Furthermore,  tht 
public  interest  is  always  present  in  these  anti-trust  cases, 
whether  they  be  government  or  private  actions. 

IV. 
THIS  COURT  ERRED  IN  REFUSING  TO  APPLY  THE  DOCTRINE 
OF  HOLMBERG  v.  ARMBRECHT.  327  U.S.  392. 

Both  the  Holmberg  case  and  the  one  at  bar  are  based 
upon  Federal  statutes  creating  rights  of  action,  and  there 
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uuld  seem  to  be  no  reason  why  the  rule  adopted  in  the 
nlinherg  case  should  not  be  equally  applicable  to  the 
uts  presented  herein.  That  the  Holmherg  case  was  on 
I*'  Equitable  side  of  the  court  was  not  because  it  was  an 
^tion  to  recover  the  double  liability  of  bank  stockholders 
^  indicated  in  the  opinion  of  this  Court,  but  because  of 
ir  concealment  by  Bache  of  his  ownership  of  the  stock 
I  (question.  See  p.  397  of  the  Report  of  the  Holmherg 
isi'.  Here,  the  evidence  shows  without  doubt  the  con- 
alnient  by  appellees  of  their  intent  to  destroy  appellant 
nd  the  formation  of  the  conspiracy  of  '29  so  to  do,  by 
'ason  of  which  situation  the  rule  of  the  Holmherg  case 
iMuld  have  been  adopted  herein,  or  at  least  the  case 
ould  have  been  sent  to  the  jury  for  a  finding  as  to 
'hether  or  not,  from  the  evidence  presented,  appellant 
ad  discovered  the  conspiracy — not  believed  in  the  exist- 
nce  of  a  conspiracy. 

V. 

HIS  COURT  FAILED  TO  PASS  UPON  THE  FOLLOWING  QUES- 
TIONS PRESENTED  AND  URGED  IN  APPELLANT'S  VARIOUS 
BRIEFS. 

(a)  The  Court  failed  to  pass  upon  the  question  of 
?-hether  or  not  a  conspirac}"  to  destroy  another  financially 
3  in  and  of  itself  a  fraud  njton  the  person  against  whom 
uch  activities  are  directed. 

This  was  urged  vigorously  in  appellant's  brief  in  reply 
o  tlie  brief  of  Borax  Consolidated,  Ltd.  et  al,  pp.  14  et  seq. 

(b)  The  Court  failed  to  pass  upon  the  validity  of  the 
)re-trial  order  of  the  low^^r  court.  Throughout  we  have 
!arnestly  contended  that  such  pre-trial  order  was  an 
srroneous  statement  of  the  law  in  that  it  used  "belief" 
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instead  of  "discovery"  as  the  starting  point  of  the  nm, 
ning  of  the  statute.  This  was  presented  in  our  openin; 
brief,  p.  14,  and  in  our  reply  brief  to  the  brief  of  Bora; 
Consolidated,  pp.  18  et  seq. 

(c)  Likewise  this  Court  failed  to  pass  upon  appellant' 
claim  that  the  lower  court  erred  in  refusing  to  allow  coun 
sel  for  appellant  to  read  to  the  jury  the  complaint  aiT 
the  answers  thereto.  This  point  was  raised  in  our  Opening 
Brief,  p.  30,  and  in  our  reply  to  the  brief  of  Borax  Con 
solidated,  p.  29.  We  contend  that  such  refusal  was  grievoii 
error,  in  the  face  of  the  failure  of  appellees  to  deny  an; 
of  the  allegations  of  the  complaint,  with  the  exception  o 
three  paragraphs  thereof. 

(d)  This  Court  failed  to  pass  upon  the  claim  tiiat  tli 
conspiracy  alleged  was  a  continuing  conspiracy  under  th 
doctrine  of  United  States  v.  Kissel,  218  U.S.  601.  Tlii 
question  involved  the  very  important  question  of  whethe 
or  not  the  doctrine  laid  down  in  the  Kissel  case  as  to  . 
continuing  conspiracy  in  a  criminal  case  was  also  api 
plicable  in  a  civil  proceeding.  This  point  seems  to  hav> 
been  totally  disregarded  by  this  Court.  See  Opening  Brief 
p.  32 ;  also  Reply  Brief,  p.  32. 

All  of  the  foregoing  points  are  important  and  wen 
urged  in  good  faith,  and  we  respectfully  submit  ar^' 
entitled  to  a  determination  by  this  Court,  especial];! 
where,  as  here,  questions  of  first  impression  are  presentee 
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VI. 

HE  COURT  ERRED   IN   HOLDING  THAT   FINDINGS   OF  FACT 
AND   CONCLUSIONS   OF   LAW  WERE   NOT   NECESSARY. 

(Pages  8  and  9  of  pamphlet) 

This  Court  treats  this  part  of  the  case  as  though  this 
ial  on  the  statute  of  limitations  arose  on  the  motions  to 
ismiss  and  for  summary  judgment.  Such  an  inference  is 
ot  correct.  The  motion  for  summary  judgment  was  denied 
rior  to  this  particular  trial  on  the  statute  (Tr.  p.  183). 
his  particular  trial  was  solely  and  separately  on  the 
uestion  of  the  statute  of  limitations,  not  the  state  statute 
lone  hut  on  every  statute  of  limitations  whicli  could  he 
sed.  The  opinion  suggests  that  the  question  of  the  statute 
as  restricted  altogether  to  the  California  state  statute, 
hich  was  incorrect,  for  at  all  times  we  urged  that  the 
tatutes  applicable  in  an  equity  proceeding  were  con- 
rolling  here.  While  it  is  true  (Tr.  p.  185)  that  the  decision 
n  the  motion  to  dismiss  and  strike  was  reserved  until  the 
pecial  issue  was  decided,  we  contend  that  such  special 
5sue  was  never  legally  or  properly  decided  and  that  the 
uestion  of  fact  as  to  the  statute  presented  should  have 
one  to  and  been  passed  upon  by  the  jury.  Or,  even  in  the 
vent  that  the  action  of  the  Court  in  withdrawing  the  case 
rom  the  jury  might  be  held  to  be  proper,  the  judgment  of 
lie  Court  thereon  should  have  been  backed  by  findings  and 
onclusions  of  law.  On  the  particular  hearing  on  the 
tatute,  the  motion  to  dismiss  played  no  part  whatsoever, 
^hey  were  separate  and  distinct  proceedings,  and  this 
ourt  should  so  have  treated  them.  As  the  lower  Court 
lected  to  withdraw  the  cas<e  from  the  jury  and  pass  upon 
:  as  a  court  matter,  it  was  governed  in  such  action  by  all 
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of  the  rules  requiring  the  preparation  and  filing  of  fiud 
ings  of  fact  and  conclusions  of  law.  This  Court  cannot  sa} 
that  appellant  did  not  suffer  prejudice  by  the  lower  Cour: 
failing  to  do  so. 

By  reason  of  all  of  the  foregoing,   it  is  respectfullj 
submitted  that  a  rehearing  should  be  granted. 

Respectfully  submitted, 

Sterling  Carr, 

Attorney  for  Appellant.t 
Thurman  Arnold, 
of  Counsel. 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


Walter  M.  Heder,  a  Minor,  by  his  Guardian  Ad  Li- 
tem, Alta  R.  Heder, 

Appellant. 


vs. 
United  States  of  America, 


Appellee. 


APPELLEE'S  REPLY  BRIEF. 


Preliminary  Statement. 

Appellant  has  ignored  the  pleadings.  Appellee  contends 
that  it  will  be  simpler  for  the  Court  to  arrive  at  a  correct 
solution  of  the  problems  involved  if  a  brief  summary 
of  the  essential  allegations  made  and  omitted  in  the  libel 
are  called  to  the  Court's  attention. 

Appellant  alleges  that  on  or  about  August  7,  1945, 
while  discharging  the  duties  of  his  employment  and  while 
acting  within  the  scope  of  his  employment  he  was  re- 
quired to  man  and  control  a  niggerhead  so  as  to  raise, 
with  the  help  of  other  crewmen,  a  boat  to  the  deck  of 
the  vessel  and  that  during  said  operation  he  was  ordered 
to  standby  the  niggerhead  on  the  starboard  side  of  said 
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vessel  at  the  aftermost  winch  and  at  a  particular  time 
in  the  raising  of  the  boat  from  the  ocean  to  the  deck 
of  said  vessel  he  zvas  given  an  order  to  hold  the  line  with 
his  hand  on  the  niggcrhead,  so  as  to  permit  the  line,  coiled 
around  the  spool,  or  niggerhead,  to  slip  on  the  spool. 
In  attempting  to  do  this,  the  line,  wrapped  around  the 
niggerhead  and  connected  to  the  boat  being  pulled  to 
the  deck,  instead  of  slipping  on  the  spool,  gripped  the 
spool  and  continued  to  turn  with  the  spool  and  it  ground 
appellant's  left  thumb  off  at  the  first  joint. 

"That  respondent  was  careless  and  negligent  in  its 
control  of  the  operation  of  raising  the  particular 
boat  at  the  aforesaid  time  and  place  to  the  deck  of 
said  ship  at  the  time  of  libelant's  accident  and  was 
more  specifically  negligent  in  the  following  particu- 
lars: 

"1.  In  ordering  this  libelant  to  hold  this  line  and 
keep  it  from  turning  on  the  aforesaid  niggerhead 
at  a  time  when  the  line  was  wet  and  would  be  apt 
to  grab  the  libelant's  hand  as  he  attempted  to  hold 
it  in  place. 

"2.  In  requiring  this  libelant  and  his  fellow  sea- 
men to  raise  the  boat  to  the  deck  of  this  ship  by 
means  of  the  starboard  niggerhead  on  the  innrrrnnirt- 
winch  after  the  boatswain,  Walter  Raymond  Owens 
had  suggested  to  the  first  mate,  Mr.  John  A.  Bockle- 
man,  that  they  use  the  winch  drum  instead  of  the 
niggerhead.  This  suggested  means  of  raising  the 
boat  to  the  deck  was  a  more  efficient  and  safer  way 
of  doing  this  work. 

"That  as  an  approximate  (sic)  result  of  the  res- 
pondent's negligence,  and  because  thereof,  the  libel- 
ant has  suffered  the  loss  of  his  left  thumb,  etc." 
(Ap.  4-5.) 


Appellee,  in  its  answer,  admitted  that  on  or  about  July 
8,  1945,  the  libelant  signed  on  the  vessel  mentioned  as 
an  able  bodied  seaman,  at  San  Pedro,  California,  as  an 
employee  of  respondent  for  an  ocean  voyage  to  Okinawa 
in  the  Pacific  Ocean;  that  on  or  about  August  7,  1945, 
tlie  appellant  was  generally  acting  in  the  course  of  his 
employment  and  was  generally  discharging  the  duties  of 
his  employment,  but  denied  the  remaining  allegations  and 
each  thereof  in  Article  III  of  the  libel.  Appellee  denied 
each  and  every  allegation  in  Articles  IV  and  V  of  the 
libel;  denied  that  all  or  singular  the  premises  are  or  any 
thereof  is  true,  but  admitted  that  the  premises  are  within 
the  Admiralty  and  Maritime  jurisdiction  of  the  United 
States  and  of  the  District  Court  of  the  United  States, 
in  and  for  the  Southern  District  of  California,  Central 
Division;  denied  that  appellant  has  been  damaged  in  any 
sum  whatsoever  or  at  all. 

As  a  separate  and  special  defense,  appellee  alleged  that 
on  or  about  August  7,  1945,  the  libelant  negligently  and 
carelessly  stood  too  close  to  operating  machinery  and 
negligently  and  carelessly  placed  his  left  thumb  in  a  dan- 
gerous position  and  as  a  proximate  result  thereof  the 
end  of  his  left  thumb  was  caught  and  pinched  making 
it  necessary  for  appellant  to  have  the  distal  end  of  his 
left  thumb  amputated. 

Libelant  failed  to  allege  that  at  the  time  of  his  injury 
he  was  a  member  of  the  crew  employed  on  a  United 
States  vessel  as  an  employee  of  the  United  States, 
through  the  War  Shipping  Administration. 

His  failure  to  allege  that  he  was  employed  by  the 
United  States,  through  the  War  Shipping  Administra- 
tion, results  in  a  fatal  defect  in  his  libel.  No  cause  of 
action   against    the   United    States    is    stated    unless    the 


libelant  alleges  that  the  libelant  was,  at  the  time  of  his 
injury,  employed  on  a  United  States  vessel  as  an  employee 
of  the  United  States,  through  the  War  Shipping  Admin- 
istration, for  the  reason  that  it  is  only  such  employees 
who  have  a  right  to  prosecute  an  action  for  damages  for 
personal  injuries  pursuant  to  the  provisions  of  the  Suits 
in  Admiralty  Act  in  the  event  the  vessel  on  which  the 
seaman  is  employed  is  not  a  merchant  vessel  within  the 
meaning  of  such  Act.  The  libel  alleges  and  the  answer 
admitted  that  the  vessel  involved  was  at  all  times  em- 
ployed and  engaged  as  a  merchant  vessel  of  the  United 
States  Merchant  Marine.     (Ap.  4  and  7.) 

In  support  of  appellee's  contention  that  the  libel  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action, 
please  see  the  following  cases: 

Lopes  V.  United  States,  59  Fed.  Supp.  831 ; 

Siclana  v.  United  States,  56  Fed.  Supp.  442; 

Piascik  V.  United  States,  65  Fed.  Supp.  430. 

In  addition  to  the  foregoing  claimed  fatal  defect  in 
the  libel,  appellee  contends  that  it  is  very  doubtful 
whether  the  trial  court  had  jurisdiction  over  the  subject 
matter.  It  is  elementary  that  the  United  States  of 
America  is  entitled  to  absolute  immunity  from  suit  or 
action  of  any  kind  either  at  law,  in  equity,  or  in  admiralty, 
unless  the  United  States  has  consented  to  be  sued  on  the 
cause  of  action  shown  by  the  pleading  to  exist.  The 
rules  clearly  require  that  any  individual  seeking  to  main- 
tain an  action  of  any  kind  against  the  United  States  must 
show  by  allegations  of  fact  that  his  cause  of  action  comes 
within  some  specific  statute  or  combination  of  statutes 
pursuant  to  which  the  Congress  has  waived  the  sovereign 
immunity  of  the  United  States  of  America.     It  is  also 
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the  contention  of  appellee  that  unless  the  pleading  shows 
such  facts  no  court  has  any  power  to  proceed  and  must 
of  its  own  motion  dismiss  the  action  for  lack  of  jurisdic- 
tion. The  fact  that  the  United  States  of  America  files 
an  answer  in  any  action  commenced  in  any  court,  whether 
state  or  federal,  does  not  establish  or  tend  to  establish 
that  such  court  possesses  jurisdiction  to  adjudicate  the 
claimed  dispute.  The  sovereign  immunity  of  the  United 
States  cannot  be  created  by  resort  to  the  fiction  that 
when  the  United  States  files  an  answer  it  is  presumed 
that  the  nation  thereby  consents  to  be  sued  and  to  abide 
by  any  judgment  rendered.  No  officer,  agent  or  employee 
of  the  United  States  of  America,  from  the  President 
of  the  United  States  down  to  a  person  possessing  the 
minimum  amount  of  authority  as  an  agent  of  the  United 
States,  has  the  slightest  power  to  waive  the  sovereign 
immunity  of  the  United  States  or  to  consent  that  the 
United  States  be  sued. 

In  support  of  appellee's  contention  that  the  District 
Court  was  without  jurisdiction  and  that  therefore  the 
jurisdiction  of  this  Court,  being  derivative,  is  likewise 
subject  to  serious  question,  please  see : 

Stanley  v.  Schwalhy,   162  U.  S.  255,  40  L.   Ed. 
916; 

Minnesota  v.    United  States,  305   U.   S.   382,  83 
L.  Ed.  235 ; 

United  States  v.  SItazv,  309  U.  S.  495,  84  L.  Ed. 


United  States  v.  Clyde  Mallory  Lines,  127  F.  (2d) 
569; 

The  Isonomia,  285  Fed.  516. 
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Appellant  may  advance  the  contention  that  statutes  per- 
mitting seamen  to  sue  the  United  States  of  America 
should  be  liberally  construed  even  to  the  extent  of  asking 
this  Honorable  Court  to  amend  such  statutes  under  the 
guise  of  interpretation.  Appellee's  answer  to  any  such 
contention  is  that  all  statutes  waiving  the  sovereign  im- 
munity of  the  United  States  must  be  construed  by  re- 
course to  exactly  the  same  rules.  If  the  rule  were  other- 
wise the  courts  would,  by  judicial  fiat,  usurp  the  func- 
tions of  the  Congress  and  place  seamen  in  a  more  favor- 
able position  and  grant  to  seamen  privileges  which  cannot 
be  enjoyed  by  claimants  contending  a  right  to  recover 
war  risk  insurance,  tax  refunds,  claims  auditable  in  the 
General  Accounting  Office,  claims  under  the  Tort  Claims 
Act  and  claims  of  various  and  sundry  persons,  firms  and 
corporations  who  are  entitled,  when  the  proper  condi- 
tions exist,  to  maintain  suits  in  admiralty  under  the  Suits 
in  Admiralty  Act  and  the  Public  Vessels  Act. 

Appellee  directs  this  Court's  attention  to  the  decision 
of  the  Circuit  Court  of  Appeals,  5th  Circuit,  in  Fox  v. 
Alcoa  S.  S.  Co.,  143  F.  (2d)  667.  The  United  States 
Supreme  Court  denied  a  petition  for  certiorari  in  said 
case  on  December  18,  1944  and  it  can  therefore  be 
accepted  as  the  last  word  of  the  highest  court  in  the  land 
upon  the  subject  that  the  United  States  could  not  have 
been  sued  at  all  except  for  the  provisions  of  the  Act  of 
March  24,  1943,  50  U.  S.  C.  A.  App.  Sec.  1291(a)  and 
that  suit  can  be  maintained  oiily  upon  the  terms  it  fixes. 

Upon  the  basis  of  the  foregoing  argument  and  authori- 
ties appellee  contends  that  the  libel  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action  or  a  case  within 
the  cognizance  of  the  district  court  and  that  the  said 
court  was  required,  in  any  event,  to  dismiss  the  libel. 
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Questions  Involved. 

The  appellant,  on  page  5  of  his  Opening  Brief,  con- 
tends that  there  are  three  questions  involved  in  the  case, 
as  follows: 

1.  Was  appellee  negligent  toward  appellant? 

2.  Did  appellee's  negligence  cause  appellant's  injury. 
3'.    Was  appellant  negligent? 

Appellee  contends  that  these  questions  do  not  specify 
any  point  which  can  be  asserted  in  a  court  of  appellate 
jurisdiction.  The  actual  questions,  if  proper  assignments 
of  error  are  made  in  a  case  of  this  kind,  are: 

1.  Has  the  trial  court  erred  in  its  findings  on  the 
issues  raised  by  the  pleadings? 

2.  Is  there  sufficient  evidence  in  the  record  to  legally 
support  the  findings  actually  made  by  the  trial 
court  ? 

The  appellant  is  proceeding  upon  the  theory  that  if 
there  is  any  possible  basis  of  liability  shown  by  the  testi- 
mony and  other  evidence  introduced  in  the  trial  court, 
whether  embraced  within  the  general  maritime  rule  that 
the  employer  is  liable  for  injuries  sustained  in  consequence 
of  the  unseaworthiness  of  a  vessel  or  of  a  failure  to 
supply  and  keep  in  order  the  appliances  appurtent  to  the 
vessel,  or  pursuant  to  the  terms  of  the  Jones  Act,  which 
incorporated  only  those  statutes  of  the  United  States 
which  modify  or  extend  the  common  law  right  or  remedy 
of  railway  employees  engaged  in  interstate  or  foreign 
commerce,  then  the  triak  court  committed  error  in  failing 
to  find  for  the  appellant  even  though  he  has  utterly  failed 
to  prove  the  allegations  of  fact  contained  in  his  libel  and 
upon  which  basis  he  invoked  the  powers  of  the  district 
court  to  adjudicate  his  claim. 


An  examination  of  the  Specifications  of  Error  will 
show  that  the  api)ellant  is  confusing  the  remedies  which 
have  been  held  by  the  United  States  Supreme  Court  to 
be  inconsistent  and  as  between  which  he  was  required 
to  elect. 

The  United  States  Supreme  Court  has  held,  in  the 
only  cases  where  the  point  was  involved,  that  a  seaman 
injured  in  the  course  of  his  employment  has  the  right 
to  do  one  of  two  things :  First  he  may  prosecute  a  suit 
in  admiralty  or  an  action  in  a  common  law  court  for 
indemnity  in  consequence  of  the  unseaworthiness  of  the 
vessel  or  of  a  failure  on  the  part  of  his  employer  to 
supply  and  keep  in  order  the  proper  appliances  appurt- 
enant to  the  vessel:  or.  second  he  may  maintain  an  action 
for  damages  at  law,  with  the  right  of  trial  by  jury,  and 
in  such  action  all  statutes  of  the  United  States  modifying 
or  extending  the  common  law  right  or  remedy  in  cases 
of  personal  injury  to  railway  employees  shall  apply. 

Appellee  contends  that  when  a  seaman  files  a  suit 
predicated  upon  alleged  negligence  and  the  complaint  or 
libel  in  such  action  alleges  that  the  injury  comjilained 
of  resulted  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents  or  employees  of  the  employer 
of  such  seaman  or  by  reason  of  any  defect  or  insuffi- 
ciency, due  to  its  (the  employer's)  negligence  in  its  appli- 
ances, boats  or  other  equipment,  such  act  on  the  part  of 
such  seaman  constitute  an  election  to  maintain  the  action 
pursuant  to  the  Jones  Act. 

"Seamen  may  invoke,  at  their  election,  the  relief 
afforded  by  the  old  rules  against  the  ship,  or  that 
provided  by  the  new  against  the  employer.  But  they 
may  not  have  the  benefit  of  both" 

Planials  v.  Pinar  del  Rio,  277  U.  S.   151,  72  L. 
Ed.  827. 


"Any  decisive  action  by  a  party  with  knowledge 
of  his  rights  and  of  the  facts,  determines  his  elec- 
tion in  the  case  of  inconsistent  remedies,  and  one 
of  the  most  unequivocal  of  such  determinative  acts 
is  the  bringing  of  a  suit  based  upon  one  or  the  other 
of  these  inconsistent  conclusions." 

U.  S.  V.  Oregon  Lumber  Co.,  260  U.  S.  290,  67 
L.  Ed.  261 ; 

See  also:     Rohh  v.  Vos,  155  U.  S.  13,  39  L.  Ed. 
52. 

"The  election  for  which  it  (Jones  Act)  provides 
is  between  the  alternatives  accorded  by  the  maritime 
law  as  modified  and  not  between  that  law  and  some 
non  maritime  system." 

The  Arizona  v.  Anelich,  298  U.  S.  110,  80  L.  Ed. 
1075. 

"Rightly  understood,  the  statute  neither  withdraws 
injuries  to  seamen  from  the  reach  and  operation  of 
the  maritime  law,  nor  enables  the  seaman  to  do  so. 
On  the  contrary,  it  brings  into  that  law  new  rules, 
drawn  from  another  system,  and  extends  to  injured 
seamen  a  right  to  invoke,  at  their  election,  either  the 
relief  accorded  by  the  old  rules,  or  that  provided 
by  the  new  rules.  The  election  is  between  alterna- 
tives accorded  by  the  maritime  law  as  modified,  and 
not  between  that  law  and'  some  non  maritime  sys- 
tem."    (Emphasis  added.) 

Panama  Railroad  Co.  v.  Johnson,  264  U.  S.  375 
68  L.  Ed.  748. 

c 

"The  right  to  recover  compensatory  damages  un- 
der the  new  rule  (Jones  Act)  for  injuries  caused 
by  negligence  is,  however,  an  alternative  of  the  right 
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to  recover  indemnity  under  the  old  rules  on  the 
ground  that  the  injuries  were  occasioned  by  unsea- 
worthiness; and  it  is  between  these  two  inconsistent 
remedies  for  an  injury,  both  grounded  on  tort,  that 
we  think  an  election  is  to  be  made  under  the  mari- 
time law  as  modified  by  statute." 

Pac.  S.  S.  Co.  V.  Peterson,  278  U.  S.  130,  7?^  L. 
Ed.  220. 

"But  we  think  that  election  required  by  the  sta- 
tute is  sufficiently  indicated  where  a  person  entitled 
to  the  benefit  thereof,  brings  an  action  at  law,  al- 
leging negligence  and  praying  for  damages." 

Hammond  Lumber  Co.  v.  Sandin,  17  F.  (2d)  760. 

"The  present  suit  is  not  brought  merely  to  enforce 
the  liability  of  the  owner  of  the  vessel  to  indemnify 
for  injuries  caused  by  a  defective  appliance,  without 
regard  to  negligence,  for  which  an  action  at  law 
could  have  been  maintained  prior  to  the  Merchant 
Marine  Act;  and  we  need  not  determine  whether,  if, 
it  had  been  thus  brought  under  the  old  rules,  the 
state  statute  of  limitations  would  have  been  appli- 
cable. See  Western  Fuel  Co.  v.  Garcia,  257  U.  S. 
233.  Here  the  complaint  contains  an  affirmative 
averment  of  negligence  in  respect  to  the  appliance, 
and,  having  been  brought  after  the  passage  of  the 
Merchant  Marine  Act,  we  think  the  suit  is  to  be 
regarded  as  one  founded  on  that  Act,  in  which  the 
petitioner,  instead  of  invoking,  as  he  might,  the 
relief  accorded  him  by  the  old  maritime  rules,  has^ 
elected  to  seek  that  provided  by  the  new  rules  in  an: 
action  at  law  based  upon  negligence, — in  which  he 
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not  only  assumes  the  burden  of  proving  negligence, 
but  also,  under  Section  3  of  the  Employers'  Liability 
subjects  himself  to  the  reduction  of  the  damages 
in  proportion  to  any  contributory  negligence  on  his 
part." 

Engel  v.  Davenport,  271  U.  S.  ^2),  36;  70  L.  Ed. 
813,  816. 

Appellee  therefore  contends  that  the  appellant  is  in  no 
position  at  this  time  to  predicate  any  claim  of  recovery 
upon  the  assertion  that  the  appellee  was  negligent  in  fail- 
ing to  provide  "a  safe  place  in  which  appellant  was  or- 
dered to  work."     (App.  Op.  Br.  6.) 

It  has  been  held,  and  appellee  contends  the  ruling  was 
correct,  that  the  maritime  counterpart  of  the  common 
law  safe  place  to  work  doctrine  is  "unseaworthiness  of 
the  vessel." 

"The  ground  on  which  the  right  to  recovery  is 
rested  is  that  the  pump  was  so  defective  as  to  render 
the  ship  unseaworthy  as  respects  appellee,  and  to 
amount  to  a  negligent  failure  of  duty  to  supply  and 
keep  in  order  the  proper  appliances  appurtenant  to 
the  ship — a  duty  analogous  to  the  ordinary  duty  of 
a  master  to  furnish  his  servant  a  safe  place  to  work 
and  safe  appliances  to  work  with." 

Globe  S.  S.  Co.  v.  Moss,  245  Fed.  54  at  55  (Cert, 
denied,  245  U.  S.  663,  62  L.  Ed.  537.) 

Appellee  reiterates  the  point  that  there  is  no  allegation 
in  Article  lY  .of  tjie  libel,  the  charging  part  thereof, 
alleging  an3r^^wtdefect,  or  insufficiency  due  to  the  negli- 
gence of  appellee  in  its  appliances,  boat,  or  other  equip- 
ment. There  are  only  two  claimed  acts  of  negligence  set 
forth  in  the  libel  and  neither  relates  to  any  alleged  defect 
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or  insufficiency  in  any  part  of  the  vessel  or  in  any  of 
the  physical  equipment  or  appliances  appurtenant  thereto. 

In  this  case  appellee  deems  it  appropriate  to  call  the 
attention  of  this  Honorable  Court  to  the  fact  that  in  an 
action  prosecuted  under  the  Jones  Act  there  is  no  require- 
ment that  a  place  of  work  be  absolutely  safe.  The  Jones 
Act  does  not  in  and  of  itself  specify  any  basis  of  liability. 
It  is  necessary,  in  order  to  ascertain  what  the  grounds 
of  liability  may  be,  to  examine  and  understand  those  por- 
tions of  the  Federal  Employers'  Liability  Act  which 
modify  or  extend  the  common  law  right  or  remedy  in 
cases  of  personal  injury  to  railway  employees  engaged 
in  interstate  of  foreign  commerce.  The  Jones  Act  does 
not  support  to  embrace  all  of  the  provisions  of  the  Federal 
Employers'  Liability  Act.  The  object  of  the  Congress 
in  enacting  the  Jones  Act  and  incorporating  therein  by 
reference  all  statutes  of  the  United  States  which  modify 
or  extend  the  common  law  right  or  remedy  available  to 
employees  of  interstate  or  foreign  carries  by  railroad, 
was  to  create  a  liability  on  the  part  of  employers  of  sea- 
men for  injuries  proximately  caused  by  negligence  of  the 
officers  of  the  vessel  or  fellow  crew  members  of  the  sea- 
men. This  was  the  only  right  which  the  Congress  could 
have  conferred  upon  such  injured  seamen  in  view  of  the 
fact  that  a  seaman  already  had  full  and  complete  remedies 
in  the  event  he  was  injured  in  consequence  of  the  unsea- 
worthiness of  the  vessel  or  a  failure  on  the  part  of  the 
employer  to  supply  and  keep  in  order  the  appliances  ap- 
purtenant thereto.  The  seaman's  right  under  the  general 
maritime  law  in  these  last  mentioned  respects  did  not  re- 
quire any  proof  of  negligence  on  the  part  of  the  em- 
ployer but  exonerated  the  employer  from  liability  in  the 
event  the  injury  was  proximately  caused  by  negligence  on 
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the  part  of  fellow  crewmembers  including  the  master. 
{Mahnich  v.  Southern  Steamship  Co.,  321  U.  S.  96,  88 
L.  Ed.  561.) 

Pursuant  to  the  Federal  Employers'  Liability  Act, 
proof  of  an  actual  defect  in  a  boat,  equipment  or  other 
appliance,  does  not  establish  a  prima  facie  case.  Such 
law  requires  the  injured  employee  to  allege  and  prove  by 
a  preponderance  of  substantial  evidence  that  such  condi- 
tion not  only  existed  but  was  due  wholly  or  in  part  to 
negligence.  Appellee  also  contends  that  the  only  duty 
on  the  part  of  an  employer  under  the  Federal  Employers' 
Liability  Act  is  to  furnish  a  boat,  equipment  or  appliance 
which  is  reasonably  safe  when  used  for  an  intended  pur- 
pose by  an  ordinarily  intelligent  employee. 

In  further  support  of  appellee's  contention  that  the 
appellant  has  confused  the  two  inconsistent  remedies  here- 
inabove referred  to,  appellant  cites  the  decisions  of  the 
United  States  Supreme  Court  in  Mahnich  v.  Southern 
Steamship  Co.,  321  U.  S.  96  and  Seas  Shipping  Co.  v. 
Sieracki,  328  U.  S.  85.  These  decisions  have  nothing 
whatever  to  do  with  actions  prosecuted  or  which  could 
have  been  prosecuted  under  the  Jones  Act.  In  the  Mah- 
nich case  the  seaman  predicated  his  claim  exclusively  upon 
the  general  maritime  law  without  reference  to  the  Jones 
Act.  In  the  Seas  Shipping  Company  case  the  libelant 
was  a  longshoreman  and  as  such  he  could  not  have  prose- 
cuted any  action  under  J:he  Jones  Act  against  the  Seas 
Shipping  Company  for  two  obvious  reasons :  1 .  He  was 
not  an  employee  of  the  Seas  Shipping  Company  and  (2) 
He  was  not  a  seaman  as  that  word  is  used  in  the  Jones 
Act. 
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Appellant    Failed    to    Prove    the    Allegations   of    His 
Libel  With  Reference  to  Claimed  Negligence. 

The  appellant  testified  that:  While  the  ship  was  just 
off  the  Island  of  Okinawa  he  was  engaged  with  otherf 
seamen  in  raising  a  motor  life  boat,  having  received  his 
orders  from  the  bos'n  of  the  ship;  that  the  boat  falls 
were  led  from  the  davits  to  the  snatch  block  on  the  boat 
deck,  then  to  the  crosstree  on  the  mizzenmast  to  another 
snatch  block,  then  to  another  snatch  block  alongside  No. 
5  hatch  and  then  to  the  niggerhead  on  the  after  windlass 
at  which  position  he  was  standing.    [Rep.  Tr.  4-6.] 

At  the  time  of  the  accident  I  was  behind  the  nigger- 
head and  was  given  the  order  by  the  hatch  tenders,  who 
were  on  the  boat  deck  and  the  catwalk  above  No.  5  hatch, 
to  surge  the  line.  I  was  not  given  an  audible  order  but 
it  was  indicated  by  the  man  on  the  boat  deck  with  his 
hand  to  "avast  heaving"  which  means  stop  the  raising 
of  the  boat.  My  position  would  be  to  stop  the  line  from 
gripping  the  niggerhead  by  surging  it  so  that  it  would 
not  come  any  further.  I  surged  the  line  until  the  accident 
happened.   [Rep.  Tr.  8-10.] 

I  had  to  see  that  the  line  came  off  of  the  niggerhead 
with  a  straight  lead  and  fell  on  the  deck  in  the  proper 
place  and  also  see  that  the  line  remained  on  the  nigger- 
head and  kept  a  steady  strain  on  the  boat  falls.  The  man 
on  the  port  niggerhead  and  myself  on  the  starboard  nig- 
gerhead had  the  duty  to  surge  the  line  to  keep  it  from 
heaving.  When  you  surge  a  line  that  loosens  it  on  the 
niggerhead  so  that  it  will  not  grab  and  pull  it.  [Rep.  Tr. 
13-14.] 

The  considerations  which  determined  me  to  put  more 
or  less  turns  around  the  niggerhead  were  that  the  weight 
being  lifted   by   the   winch   naturally    would   govern   the 
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'number  of  turns.  The  more  the  weight  the  more  turns 
you  would  have  to  put  around  the  niggerhead  to  hold  that 
fast  or  to  keep  it  heaving.  A  few  number  of  turns  would 
tend  to  surge  itself  without  strain  on  the  hauling  part, 
that  is,  the  loose  end  of  the  line  coming  off  the  nigger- 
head. It  would  be  easier  to  get  out  of  control  if  the 
weight  was  lessened  by  some  action  on  the  boat.  [Rep. 
Tr.  15-16.] 

I  would  say  I  had  five  turns  around  the  niggerhead 
most  of  the  time.  The  rope  was  a  3-inch  line.  I  imagine 
it  would  be  pretty  wet  by  that  time  because  it  was  squally 
weather.  It  is  subject  to  weather  at  all  times,  and  it 
was  equally  at  the  time.  The  boat  falls  are  always  kept 
new.  They  were  renewed  at  the  beginning  of  the  trip 
or  during  the  first  part  of  the  voyage. 

The  way  in  which  I  surged  this  line  to  keep  it  from 
!  turning  on  this  spool  was  I  placed  my  hand  on  the  turns, 
on  the  niggerhead  by  a  slight  pressure;  that  is  all  that 
is  needed  on  any  amount  of  turns,  just  to  hold  it  in  the 
opposite  direction  as  it  is  turning;  it  will  surge  the  line 
so  that  it  will  remain  on  the  spool  and  not  grab  it  and 
turn.  I  used  my  left  hand  to  do  that.  I  always  have 
my  right  hand  on  the  hauling  part  of  the  rope  or  the 
loose  end  that  was  coming  off  the  winch  or  the  nigger- 
head; my  left  hand  was  on  the  coil  of  rope  that  was 
twisted  around  the  spool. 

An  order  was  given  by  the  Chief  Mate  to  the  Bos'n 
to  raise  this  boat  before  I  started  this  operation.  [Rep. 
Tr.  17-18.] 

On  the  day  of  the  accident  I  lost  my  thumb.  ^^V  had 
been  to  Buckner  Bay  and  returned  to  the  vessel  and  the 
Bos'n  appointed  men  to  stay  in  the  boat,   men   to  man 
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the  winches  and  the  proceedings  for  raising  the  boat  were 
immediately  begun.  He  said  "Heder,  take  the  starboard 
niggerhead.  Curley,  take  the  port,"  and  he  named  the 
hatch  tenders.  We  went  to  our  stations  and  as  soon  as 
the  hatch  tenders  indicated,  we  started  the  winch.  [Rep. 
Tr.  21.] 

We  took  our  turn  and  started  heaving  and  followed 
the  hatch  tender's  motion  from  then  on.  His  hands  were 
in  motion  at  all  times  that  the  boat  is  in  motion.  If  they 
want  to  go  down,  naturally  they  will  change  it.  He  has 
to  motion  where  the  boats  can  go.  He  indicated  by  his 
hands  that  the  boat  was  stopped.  There  was  a  "stop 
heaving;"  so  I  put  my  hand  on  to  surge  the  lines.  There 
is  five  lines  that  it  was  necessary  "to  throw  them  off,  and 
at  that  speed,  at  the  speed  of  the  command  or  indication 
he  gave.  T  had  to  do  the  operation  quickly.  So  the  first 
thing  you  do  is  to  surge  it  with  your  hand  and  throw 
off  your  lines."  I  didn't  throw  them  all  ofif.  I  had  at 
least  four  remaining  on.  I  was  surging.  The  line 
jumped,  looped  over  my  thumb,  the  first  joint,  and  twisted 
it  off  in  between  the  lines.      [Rep.  Tr.  23.] 

I  heard  the  Bos'n  ask  the  Mate  "Why  not  lead  the 
boat  falls  to  the  No.  4  winch  instead  of  the  after  nigger- 
head." I  don't  know  of  any  reply  made  by  the  Mate. 
He  just  rebuked  the  suggestion. 

Before  raising  this  particular  boat  there  had  been  simi- 
lar discussions  between  the  Bos'n  and  the  Chief  Mate 
regarding  the  manner  in  which  they  raised  this*  boat. 
I  heard  similar  discussions.  I  was  always  near  the  Bos'n. 
He  liked  me  to  be  on  that  niggerhead,  and  for  some  rea- 
son I  was  always  stationed  there.  I  did  hear  several 
times  that  the  Bos'n  wanted  to  change  the  affair  "so 
that  there  wouldn't  be  all  these  men  needed  to  operate 
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the  boat  so  that  some  could  go  to  chow  and  others  could 
work." 

The  manner  in  which  the  boat  could  have  been  raised 
with  the  No.  4  winch  drum  would  have  been  the  same. 
The  boat  would  have  raised  the  same  way,  except  that 
it  would  have  been  a  faster  operation  with  less  line  used 
and  one  man  to  operate  the  winch  and  one  hatch  tender 
to  guide  his  actions.  The  winch  handle  would  be  the 
only  operation  to  handle,  nobody  handling  the  lines  at 
all  except  those  who  tie  it  off  after  the  boat  is  two- 
blocked.  If  that  operation  were  used  it  is  not  wholly 
correct  to  say  there  wouldn't  be  any  surging  of  the  lines 
at  all  or  that  no  man  would  have  to  touch  the  lines. 
They  would  have  to  touch  the  line  to  fasten  it  on  the 
boat,  and  they  would  have  to  tie  it  off.  Where  it  is 
winding  on  the  winch,  somebody  would  touch  the  line. 
[Rep.  Tr.  26-29.] 

My  thumb  was  between  two  lines,  but  it  was  pressed 
down  towards  the  niggerhead,  the  surface  of  the  metal 
with  the  action  of  the  rope.  I  don't  know  if  I  had  five 
turns  around  this  niggerhead  at  all  times.  I  was  con- 
tinually taking  it  off  and  putting  it  on.  It  was  an  aver- 
age of  about  five  turns.  When  I  got  the  order  to  surge 
I  don't  think  I  took  off  some  of  the  turns.     [Rep.  Tr.  32.] 

Note:  During  the  cross-examination  of  appellant, 
the  witness  illustrated  his  testimony  by  a  demonstration 
for  the  purpose  of  showing  the  trial  judge  what  happened 
and  how  it  happened.  This  demonstration,  of  necessity, 
must  remain  a  mystery  ifi  so  far  as  this  Honorable  Court 
is  concerned  but,  nevertheless,  it  must  be  presumed  in  an 
appellate  court  that  the  demonstration  furnishes  substan- 
tial support  for  the  finding  of  the  court  that  there  was  a 
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failure  of  proof  of  negligence  on  the  part  of  the  appellee 
[Rep.  Tr.  34,  lines  13  to  36,  line  1.] 

In   performing  this   operation,   that   is   in   the   niannegi 
in  which  I  chose  to  do  it,  I  relied  on  my  own  judgmen 
and  what  I  was  taught  at  the  Maritime  School  on  Cata 
lina   Island.     No  officer  on  bgard   this   particular  vess 
told  me  to  put  my  hand  on  gjF  of  the  line  when  I  waji 
going  to  surge  it.      [Rep.  Tr.  36.] 

The    appellee    offered    in    evidence    the    deposition    of 
Thomas  F.  Gresham,  the  master.     This  deposition  is  con    i" 
tained  in  the  Apostles  on  Appeal,  pages  48  to  69. 

The  master  testified  that:  In  operating  a  niggerhead 
in  good  seamanship,  one  never  places  one's  hand  near 
line  around  a  niggerhead  where  there  is  about  to  be 
strain.  You  should  stay  at  least  two  to  three  feet  away 
from  the  niggerhead.  If  necessary  to  surge,  turns  shoulc 
be  backed  off  and  the  line  slacked  with  one  or  two  turn 
where  there  is  no  strain,  particularly  when  there  is  al 
possibility  of  a  strain  coming  on  the  line,  and  that  in 
order  to  take  off  turns  of  line  which  may  be  around  the 
niggerhead  it  is  not  necessary  for  the  man  doing  thai 
operation  to  touch  the  niggerhead  at  all  or  to  put  his 
hand  on  top  of  the  rope  while  it  is  on  the  niggerhead 
and  in  order  to  accomplish  that  operation  in  good  and 
careful  seamanship  he  would  have  the  hauling  part  in' 
his  right  hand,  which  he  would  merely  throw  the  turns 
off,  reaching  outside  the  niggerhead  thus,  in  a  circular 
motion  and  that  could  be  done  without  getting  close 
enough  to  the  niggerhead  to  get  your  hand  caught  in'i 
it.  or  anything  of  that  kind. 

"Q.     Well,  now,  is  there  any  reason  why  a  line 
should  not  be  wrapped  around   the  winch  drum   in 
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an  operation   such   as   was   being  conducted   on  the 
day  of  the  accident? 

"A.  Oh,  this  particular  winch,  there  was  no  need 
for  the  drum  and  the  drum  is  greased,  and  the  ma- 
nila  is  never  taken  to  the  drum.  The  niggerhead  is 
purposely  designed  to  handle  manila  rope." 

That  is  the  kind  of  line  they  were  using  for  this  oper- 
ition.  The  drum  is  designed  to  handle  'mre  cable.  It 
A^ould  not  be  practicable  to  use  a  —ir"  f^iglr  frr  the  pur- 
pose of  hoisting  the  small  boats  aboard,  or  lowering 
hem  into  the  water,  on  this  type  of  boat  fall.  This  boat 
iall  equipment  is  inspected  by  the  U.  S.  Steamboat  in- 
spectors and  are  laid  down  according  to  their  specifica- 
tions. It  was  necessary  to  use  the  manila  line.  (Ap.  53- 
54.) 

Basing  my  answer  on  my  experience  at  sea,  the  manner 
in  which  the  chief  mate  rigged  these  lines  or  ordered  them 
rigged  was  in  accordance  with  the  standards  of  good 
seamanship.  The  accident  was  due  to  the  carelessness 
of  the  injured  in  practicing  poor  seamanship  in  placing 
his  hand  on  the  niggerhead.  Even  a  poor  sailor  working 
around  a  niggerhead  would  never  put  his  hand  anywhere 
near  a  niggerhead  when  it  is  moving  because  it  is  dan- 
gerous to  put  your  hand  on  any  moving  machinery.  (Ap. 
55-56.) 

I  have  seen  a  few  seamen  put  their  hands  on  rope 
that  is  being  turned  by  a  niggerhead,  in  order  to  hold 
that  rope  and  keep  it  from  moving  with  the  niggerhead, 
)Ut  they  didn't  hold  their*^  fingers  there  long.  They  usu- 
ally were  broken  of  the  habit. 

I  do  not  think  that  if  this  line  had  five  loops  around 
that  niggerhead,  that  it  would  be  possible  to  surge  the 
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line  quickly  by  means  of  slacking  it  back.  You  couldn't 
surge  it  in  that  manner  if  there  were  five  loops  around 
it;  you  should  take  at  least  three  to  four  off.  (Ap.  64.) 

The  foregoing  testimony  demonstrates  that  the  findin<;s 
made  by  the  Honorable  trial  judge  are  fully  supported 
by  the  evidence  and  that  the  final  decree  dismissing  the 
libel  on  the  merits  was  and  is  fully  justified. 

Conclusion. 

Appellee  contends  that  there  is  no  legal  ground  upon 
which  the  decree  of  the  District  Court  should  be  inter- 
fered with  and  that  it  should  be  affirmed. 

James  M.  Carter, 

United  States  Attorney, 

Ronald   Walker   and 
Robert  E.  Wright, 
Assistant  United  States  Attorneys, 
Proctors  for  Appellee. 

Lasher  B.  Gallagher, 
Of  Counsel  for  Appellee. 
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Treasure  Company  et  al.  vs. 


In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPORA- 
TION, a  Federal  Corporation,  actings  in  behalf  of 
DEFENSE  PLANT  CORPORATION,  a  Federal 
Corporation, 

Plaintiff, 
vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY  OF 
LOS  ANGELES,  COUNTY  OF  LOS  ANGELES, 
STATE  OF  CALIFORNIA;  CITY  OF  LOS  AN- 
GELES, a  municipal  corporation;  COUNTY  OF 
LOS  ANGELES,  a  body  politic  and  corporate; 
STATE  OF  CALIFORNIA,  a  corporation  sove- 
reign; ASSOCIATED  LAND  OWNERS,  INC.,  a 
corporation;  DOE  ONE  to  DOE  TWO  THOU- 
SAND, inclusive;  ONE  DOE  CORPORATION;  a 
corporation,  to  FIVE  HUNDRED  DOE  CORPO- 
RATION, a  corporation,  inclusive;  ONE  A  DOE 
to  TWO  HUNDRED  A  DOE,  inclusive,  as  the 
Executors  or  Administrators,  respectively,  of  the 
Estates  of  One  B  Doe,  Deceased,  to  Two  Hundred  B. 
Doe,  Deceased,  inclusive;  ONE  DOE  COMPANY, 
a  co-partnership,  to  FIVE  HUNDRED  DOE  COM- 
PANY, a  co-partnership,  inclusive;  UNKNOWN 
PERSONS,  being  all  persons,  firms,  corporations, 
public  or  private,  having,  or  claiming  to  have,  any 
right,  title,  interest  or  claim  in  or  to  the  hereinafter 
described  premises, 

Defendants. 

COMPLAINT  IN  CONDEMNATION         [2] 
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To  the  Honorable,  the  United  States  District  Court: 

Comes  now  the  plaintiff,  United  States  of  America,  on 
behalf,  for  the  use,  and  at  the  request  of  Reconstruction 
Finance  Corporation,  by  Leo  V.  Silverstein,  United 
States  Attorney  for  the  Southern  District  of  California, 
Irl  D.  Brett,  Special  Assistant  to  the  Attorney  General, 
and  Frederick  H.  Steinmetz,  Special  Attorney,  Lands 
Division,  Department  of  Justice,  as  its  attorneys,  on 
application  of  the  duly  authorized  officer  of  the  United 
States,  hereinafter  referred  to  as  the  "Requesting  Of- 
ficer," and  under  the  direction  and  by  authority  of  the 
Attorney  General  of  the  United  States,  for  cause  of  action 
against  the  above  named  defendants,  and  each  of  them, 
complains  and  alleges: 

I. 

That  the  plaintiff  is  entitled  to  acquire,  by  the  exer- 
cise of  its  power  of  eminent  domain,  the  property  herein- 
after described,  for  the  uses  and  purposes  hereinafter  set 
forth. 

IL 

That  in  accordance  with  the  provisions  of  the  statutes 
hereinafter  set  forth,  said  Requesting  Officer,  for  and  in 
behalf  of  the  United  States,  has  designated  and  deter- 
mined the  property  hereinafter  described  is  suitable  and 
necessary  for  the  purposes  of  the  United  States,  and  has 
selected  such  property  for  acquisition  by  the  United  States 
in  these  proceedings,  and  said  selection,  designation,  and 
determination  ever  sincct  have  been  and  now  are  in  full 
force  and  effect;  that  the  purposes  for  which  the  plaintiff 
is  taking  said  property  as  hereinafter  alleged  are  neces- 
sary and  constitute  a  public  use,  which  use  is  authorized 
by  law;  that  the  acquisition  thereof  by  plaintiff  is,  and 
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will  be,  of  greatest  public  benefit  and  to  the  least  private 
injury;  that  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  that  no  part  of  said 
property  has  heretofore  been  appropriated  to  any  public 
use,  and  if  any  part  or  portion  thereof  has  heretofore  been 
appropriated  to  a  i)ublic  use.  the  use  to  which  said  prop- 
erty is  herein  sought  to  be  condemned  and  appropriated 
is  a  more  necessary  and  paramount  public  use.    [3] 

III. 
That  plaintiff  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  the  parcels  of  property 
hereinafter  described  constitute  the  whole  of  various  par- 
cels, and  not  parts  thereof. 

IV. 
That  plaintiff  has  named  herein  by  their  true  names, 
or  by  fictitious  names,  all  defendants  known  by  it  to  have 
some  interest  in  said  property;  that  there  may  be  other 
persons  having  some  interests  therein  whom  the  plaintiff 
hereby  identifies  as  unknown  persons,  and  makes  such 
unknown  persons  defendants  herein,  to  the  end  that  said 
property  may  be  vested  in  the  United  States  of  America 
to  the  extent  hereinafter  prayed  for. 

V. 

That  the  defendants  Doe  One  to  Doe  Two  Thousand, 
inclusive,  defendants  One  Doe  Corporation  to  Five  Hun- 
dred Doe  Corporation,  inclusive,  defendants  One  Doe 
Company  to  Five  Hundred  Doe  Company,  inclusive,  and 
defendants  One  A  Doe  to  Two  Hundred  A  Doe,  inclusive, 
as  the  Executors  or  Administrators,  respectively,  of  the 
Estates  of  One  B  Doe,  Deceased,  to  Two  Hundred  B  Doe, 
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Deceased,  inclusive,  are  each  sued  or  named  herein  under 
the  fictitious  names  above  set  out,  for  the  reason  that 
plaintiff  is  ignorant  of  the  true  names  of  said  defendants 
or  decedents;  that  when  the  true  names  of  said  defendants 
or  decedents,  or  any  of  them,  are  discovered,  plaintiff  will 
amend  accordingly,  the  pleadings  or  proceedings  herein. 

That  One  Doe  Corporation  to  Five  Hundred  Doe  Cor- 
poration, inclusive,  are  corporations  organized  and  exist- 
ing under  the  laws  of  one  of  the  states  of  the  United 
States;  that  One  Doe  Company  to  Five  Hundred  Doe 
Company,  are  co-partnerships  duly  organized  and  exist- 
ing, each  one  of  which  is  composed  of  two  or  more  co- 
partners; that  One  A  Doe  to  Two  Hundred  A  Doe,  in- 
clusive, are,  respectively,  the  duly  appointed,  qualified  and 
acting  Administrators  or  Executors  of  the  Estates  of  One 
B  Doe,  Deceased,  to  Two  Hundred  B  Doe,  Deceased,  in- 
clusive. 

VI. 

That  this  action  is  brought  by  the  plaintiff  under  the 
authority  of  [4]  and  in  accordance  with  sub-paragraph 
(5)  of  Section  No.  5d  of  the  Reconstruction  Finance  Cor- 
poration Act  (15  U.  S.  C.  601-617)  as  amended  by  the 
Act  of  Congress  approved  March  27,  1942  (Public  Law 
507,  77th  Congress),  and  Executive  Order  9217,  issued 
by  the  President  of  the  United  States  on  August  7,  1942, 
which  Acts  and  Executive  Order  authorize  the  Recon- 
struction Finance  Corporation  to  acquire  and  dispose  of 
property  deemed  necessary  for  military,  naval  or  other 
war  purposes;  that  the  public  use  for  which  the  property 
hereinafter  described  is  sought  to  be  taken  is  the  estab- 
lishment of  a  reservoir  for  the  storing  and  conservation 
of  natural  gas. 
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VII. 

That  the  "Requesting  Officer"  hereinbefore  mentioned 
is  Leo  Neilson,  Assistant  Secretary  of  the  Reconstruction 
Finance  Corporation,  an  agency  of  the  United  States. 
That  by  letter  to  the  Attorney  General  of  the  United 
States,  dated  September  19,  1942,  said  Requesting-  Officer 
requested  the  institution  of  this  proceeding,  for  the  pur- 
poses hereinabove  and  hereafter  designated,  on  behalf 
of  the  Defense  Plant  Corporation,  a  Federal  corporation, 
which  is  wholly  owned  and  controlled  by  the  above  men- 
tioned Reconstruction  Finance  Corporation. 

[Written  in  margin]  :    Amended  by  Order  ?-4-43  J  AC 

VIII. 

That  the  defendants  City  of  Los  Angeles,  a  municipal 
corporation,  County  of  Los  Angeles,  a  body  politic  and 
corporate,  State  of  California,  a  corporation  sovereign. 
Doe  One  to  Doe  Two  Thousand,  inclusive,  One  Doe  Cor- 
poration, a  corporation,  to  Five  Hundred  Doe  Corpora- 
tion, a  corporation,  inclusive.  One  A  Doe  to  Two  Hundred 
A  Doe,  inclusive,  as  the  Executors  or  Administrators,  re- 
spectively, of  the  Estates  of  One  B  Doe,  Deceased,  to 
Two  Hundred  B  Doe,  Deceased,  inclusive.  One  Doe  Com- 
pany, a  co-partnership,  to  Five  Hundred  Doe  Company, 
a  co-partnership,  inclusive,  and  Unknown  Persons,  each 
claims  some  right,  title,  interest,  or  lien  to,  in,  or  upon 
the  property  hereinafter  described,  or  some  part  thereof, 
the  exact  nature  of  which  such  claim  or  claims  is  un- 
known to  plaintiff. 

IX. 

That  the  estate  or  interest  in  the  property  hereinafter 
described  which  plaintiff,  by  this  action,  intends  and  seeks 
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to  take,  acquire,  condemn,  [5]  hold  and  own  is  the  full 
fee  simple  title,  subject,  however,  to  existing  easements 
for  public  utilities. 

X. 

That  the  property  hereinabove  mentioned,  which  is  to  be 
taken  and  condemned  in  this  action,  consists  of  those 
certain  lots,  pieces  or  parcels  of  land  situated  in  the 
County  of  Los  Angeles,  State  of  California,  described  as 
follows,  to  wit: 

PARCEL  ONE 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  office  of  the  County  Recorder  of  Los 
Angeles   County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Block  11;  all  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  in- 
clusive, in  Block  17;  Lots  12  to  21,  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block  21; 
all  of  Block  22;  all  of  Block  23;  all  of  Block  24;  all 
of  Block  25;  all  of  Block  26;  Lots  13  to  27,  inclusive, 
in  Block  27;  all  of  Block  28;  all  of  Block  29;  all  of 
Block  30;  Lots  4  to  9,  inclusive,  in  Block  31;  all  of 
Block  32;  Lots  3  to  41,  inclusive,  in  Block  33;  Lots 
17  to  51,  inclusive,  in  Block  34;  Lots  12  to  18,  in- 
clusive, in  Block  35 ;  Lots  40  to  53,  inclusive,  and 
Lot  114  in  Block  36. 
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PARCEL  TWO 
That  part  of  Tract  No.  9578,  as  shown  on  map 
recorded  in  Book  173  of  Maps,  at  pages  Z2  and  Zd>, 
in  the  office  of  the  County  Recorder  of  Los  Angeles 
County  covering: 

Lots.  1,  14,  15  and  16  in  Block  1,  Lots  1  to  4,  in- 
clusive, and  Lots  25  and  26  in  Block  4;  Lot  1  in 
Block  5;  Lots  1  to  8,  [6]  inclusive,  and  Lots  10  to 
16,  inclusive,  in  Block  6;  Lots  1  to  16,  inclusive,  in 
Block  7;  and  all  of  Block  8. 

PARCEL  THREE 

That  part  of  Tract  No.  9167,  as  shown  on  map 
recorded  in  Book  172  of  Maps,  at  pages  46  to  49,  in- 
clusive, in  the  office  of  the  County  Recorder  of  Los 
Angeles  County  covering: 

Lots  1  to  20,  inclusive,  and  Lots  34  to  55,  inclu- 
sive, in  Block  9;  Lots  1  to  8,  inclusive,  in  Block  10; 
and  all  of  Block  13. 

PARCEL  FOUR 

That  part  of  the  resubdivision  of  part  of  Port 
Ballona  and  part  of  Wicks  Addition,  as  shown  on 
map  recorded  in  Book  43  of  Miscellaneous  Records, 
at  page  76,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County,  covering  the  Northwesterly  one- 
half  {Yi)  of  Block  67  and  that  part  of  said  re- 
subdivision  of  part  of  Port  Ballona  and  part  of 
Wicks  Addition,  as  shown  on  map  recorded  in  Book 
43  of  Miscellaneous  Records,  at  page  79,  in  the  of- 
fice of  the  County  Recorder  of  Los  Angeles  County, 
covering  all  of  Block  78. 
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PARCEL  FIVE 

Beginning  at  the  intersection  of  the  center  Hne  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line  of 
the  60  foot  strip  of  land  described  in  deed  to  Los 
Angeles  Pacific  Company,  recorded  in  Book  3805,  at 
page  107  of  Deeds;  thence  along  the  center  line  of 
Playa  Street,  as  vacated,  South  61°  20'  West,  1890 
feet,  thence  North  28°  40'  West  280  feet;  thence 
North  61°  20'  East  2290  feet,  thence  South  28°  40' 
East  280  feet,  more  or  less,  to  the  center  line  of  Jef- 
ferson Street,  (formerly  Playa  Street),  thence  South 
61°  20'  West  [7]  along  the  center  line  of  Jefferson 
Street  400  feet  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles  Pacific 
Company  by  Clause  1  in  Deed  recorded  in  Book  3805, 
page  107  of  Deed  Records  of  Los  Angeles  County, 
California.     Containing   14.1  acres,  more  or  less. 

PARCEL  SIX 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line  of 
the  60  foot  strip  of  land  described  in  deed  to  Los 
Angeles  Pacific  Company,  recorded  in  Book  3805,  at 
page  107  of  Deeds;  thence  along  the  center  line  of 
Playa  Street,  as  vacated.  South  61°  20'  West  1890 
feet;  thence  South  28°  40'  East  388  feet;  thence 
North  61°  20'  East  990  feet;  thence  South  28°  40' 
East  635  feet;  thence  South  61°  20^  West  335  feet; 
thence  South  28°  40'  East  475  feet,  more  or  less, 
to  the  south  line  of  the  Rancho  La  Ballona;  thence 
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along  said  Ranch  line  North  82°  East  90  feet,  more 
or  less,  to  a  point  established  as  Station  19  of  the 
Rancho  La  Ballona  by  proceedings  had  in  Case  No. 
20065  of  the  Superior  Court;  thence  North  52° 
East  990  feet  to  Station  18;  thence  North  82°  30' 
East  462  feet  to  Station  17;  thence  North  60°  45' 
East  1386  feet  to  Station  16;  thence  North  27°  45' 
East  160  feet;  thence  North  28°  40'  West  1080  feet; 
thence  South  61°  20'  West  235  feet;  thence  North 
28°  40'  West  155  feet;  thence  South  61°  20'  West 
430  feet;  thence  North  28^  40'  West  180  feet,  more 
or  less,  to  the  center  of  Jefferson  Street,  (formerly 
Playa  Street);  thence  South  61°  20'  West  along  the 
center  line  of  Jefferson  Street  1 105  feet,  more  or  less, 
to  the  point  of  beginning.   [8] 

Excepting  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles  Pa- 
cific Company  by  Clause  1  in  Deed  recorded  in  Book 
3805,  page  107  of  Deed  Records  of  Los  Angeles 
County,  California.  Containing  97.38  acres,  more  or 
less. 

PARCEL  SEVEN 

That  portion  of  the  60  foot  strip  of  land  conveyed 
to  Los  Angeles  Pacific  Company  by  Clause  1  in 
Deed  recorded  in  Book  3805,  page  107  of  Deed 
Records  of  Los  Angeles  County,  extending  North 
ZZ°  52'  30"  East  452  feet  and  extending  South 
ZZ°  52'  30"  West  1008  feet  from  the  intersection 
of  the  center  line  of  Playa  Street,  as  vacated  by 
Order  of  the  Board  of  Supervisors  April  10th,  1905, 
with  the  center  line  of  said  60  foot  strip  of  land 
described  in  said  deed  to  Los  Angeles  Pacific  Com- 
pany; said  distances  measured  along  the  center  line 
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of  said  60  foot  strip;  the  southwesterly  boundary 
of  said  60  foot  strip  being  a  line  bearing-  North 
28"  40'  West  and  the  Northeasterly  boundary  there- 
of being-  a  line  bearing  South  28°  40'  East;  contain- 
ing 2.02  acres,  more  or  less. 

XI. 

That  the  urgency  for  obtaining  immediate  possession 
and  exclusive  use  and  control  of  the  property  herein 
sought  to  be  taken  is  such  that  plaintiff  has  not  been  able 
to  procure  accurate  information  as  to  the  various  own- 
erships of  the  above  described  parcels  of  land;  and  for 
such  reason  plaintiff  is  not  able  to  allege  the  names  of  the 
owners  and  claimants  separately  claiming  interests  in 
such  separate  parcels;  that  the  defendants  named  in  the 
caption  of  this  complaint  by  true  names  are  apparent  and 
presumptive  owners  of  some  part  or  portion  of  the  prop- 
erty herein  sought  to  be  acquired,  and  that  the  defendants 
herein  sued  under  fictitious  names  claim  some  right,  title 
or  interest  in  or  to  said  property,  or  some  part  thereof; 
that  plaintiff  intends  to  and  will  prepare  and  file  an 
amended  complaint,  setting  forth  said  separate  owner- 
ships [9]  and  true  names  where  ascertained,  and  prays 
leave  of  court  to  prepare,  serve  and  file  such  amended 
complaint  when  the  necessary  information  has  been  ob- 
tained by  it. 

XII. 

That  the  defendant  State  of  California  is  a  corpora- 
tion sovereign;  that  the  defendant  County  of  Los  Angeles 
is  a  body  politic,  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California;  that  the 
defendant  City  of  Los  Angeles  is  a  municipal  corporation, 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California. 
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XIIL 

That  under  the  provisions  of  the  Second  War  Powers 
Act  of  1942,  approved  March  27,  1942  (Public  Law  507, 
77th  Congress),  it  is  provided,  in  part,  as  follows: 

"Upon  or  after  the  filing  of  the  condemnation  peti- 
tion, immediate  possession  may  be  taken  and  the 
property  may  be  occupied,  used  and  improved  for  the 
purposes  of  the  Act  notwithstanding  any  other  law;"' 

that  by  reason  thereof  the  United  States  is  entitled  to 
immediate  possession  and  use  of  the  property  herein 
sought   to   be   condemned; 

That  the  Assistant  Secretary  of  the  Reconstruction 
Finance  Corporation,  in  a  letter  dated  September  19, 
1942,  mentioned  in  Paragraph  VII  of  this  complaint, 
stated,  in  part,  that  it  is  vital  to  the  successful  prosecu- 
tion of  the  war  that  the  United  States  be  granted  the  im- 
mediate right  of  possession  of  the  hereinabove  described 
property,  and  requested  the  securing  by  the  United  States 
of  such  right  of  immediate  possession. 

Wherefore,  plaintiff  prays  judgment: 

1.  That  the  Court  ascertain  and  assess  the  value  of 
the  property  herein  sought  to  be  taken  and  condemned, 
and  of  each  and  every  separate  estate  or  interest  therein; 

2.  Adjudging  that  the  public  uses  for  which  plaintiff 
takes  and  condemns  said  lands  are  necessary  public  uses 
of  the  plaintiff,  and  that  the  uses  to  which  said  property 
are  to  be  applied  are  uses  authorized  by  law,  and  that  all 
of  the  said  lands  so  taken  are  necessary  thereto;   [10] 

3.  Vesting  in  the  United  States  of  America  full  fee 
simple  title  to  the  lands  hereinbefore  described,  subject, 
however,   to  existing  easements   for  public  utilities,  ,and 
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adjudging  that  said  lands  shall  be  deemed  to  be  con- 
demned and  taken  for  the  use  of  the  United  States  for 
the  purposes  and  uses  hereinbefore  set  forth;  and  fur- 
ther adjudging  that  the  right  to  just  compensation  for 
the  lands  hereinbefore  described  be  vested  in  the  persons 
entitled  thereto  as  their  respective  interests  may  appear 
and  be  established  by  judgment  herein; 

4.  That  an  Order  issue  from  this  Court  vesting  the 
right  to  immediate  possession  in  the  plaintiff  of  the  lands 
hereinbefore  described  and  sought  to  be  condemned  in  this 
action,  and  directing  all  parties  in  possession  thereof  to 
forthwith  yield  up  possession  of  the  same  to  the  plaintiff; 

5.  That  all  liens  or  encumbrances  of  record  against 
the  property  herein  sought  to  be  taken  and  condemned  be 
satisfied  out  of  the  award  to  be  made  in  this  proceeding; 

6.  For  such  other  and  further  relief  as  the  Court 
deems  meet  and  proper  in  the  premises  and  as  the  nature 
of  the  case  may  require. 

Dated:    This  28  day  of  September,  1942. 
LEO  V.  SILVERSTEIN 

United  States  Attorney 
IRL  D.  BRETT 

Special  Assistant  to  the 
Attorney  General 
FREDERICK  H.  STEINMETZ 

Special  Attorneys,  Lands  Division, 
Department  of  Justice 
By  ^Frederick  H.   Steinmetz 
Attorneys  for  Plaintiff 

[Stamped]:  Complaint  Amended:  1st  date:  Jan.  12, 
1944. 

[Endorsed]:    Filed  Sep.  28,  1942.  [11] 
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[Title  of  District  Court  and  Cause] 

ORDER  FOR  IMMEDIATE  POSSESSION 

Upon  a  reading  of  the  complaint  in  the  above  entitled 
action,  and  upon  application  of  Frederick  H.  Steinnietz, 
Special  Attorney,  Lands  Division,  Department  of  Justice, 
for  an  order  granting  immediate  possession  of  the  prop- 
erty described  in  said  complaint,  pursuant  to  the  Second 
War  Powers  Act  of  1942,  approved  March  27,  1942 
(Public  Law  507 — 77th  Congress);  and  upon  the  testi- 
mony in  open  Court  of  George  H.  Pannell,  Appraiser  for 
Defense  Plant  Corporation,  and  Paul  M.  Lee,  Examiner 
for  Reconstruction  Finance  Corporation,  and  good  cause 
appearing  therefor: 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that  plain- 
tiff. United  States  of  America,  is  hereby  granted  the  im- 
mediate possession  of  all  of  the  hereinafter  described 
property,  excepting  only  those  respective  portions  of  the 
following  lots  occupied  by  the  following  persons  or 
agencies:   [12] 

a.  Residence  of  Mrs.  Coppinger,  at  8116  Delganey 
Avenue,  Los  Angeles,  on  Lot  16,  Block  33,  of 
Tract  No.  9809,  hereinafter  described; 

b.  Pumping  Plant  and  Reservoir  of  Palisades  Del  Rey 
Water  Company,  a  corporation,  on  Lot  7,  Block  15, 
of  said  Tract  9809; 

c.  Transformer  Station  of  Bureau  of  Power  and  Light 
of  the  City  of  Los  Angeles,  located  on  Lots  1-6, 
inclusive,  of  Block  15,  in  said  Tract  9809. 

The  property  affected  by  this  Order  is  more  particularly 
described  as  follows:  [13] 
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Those  certain  lots,  pieces  or  parcels  of  land  situated  in 
the  County  of  Los  Angeles,  State  of  California,  described 
as  follows,  to-wit: 

PARCEL  ONE 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  ofifice  of  the  County  Recorder  of 
Los  Angeles  County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Block  11;  all  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  inclu- 
sive, in  Block  17;  Lots  12  to  21,  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block  21; 
all  of  Block  22;  all  of  Block  23;  all  of  Block  24;  all 
of  Block  25 ;  all  of  Block  26;  Lots  13  to  27,  inclusive, 
in  Block  27;  all  of  Block  28;  all  of  Block  29;  all  of 
Block  30;  Lots  4  to  9,  inclusive,  in  Block  31;  all  of 
Block  32;  Lots  3  to  41,  inclusive,  in  Block  33;  Lots 
17  to  51,  inclusive,  in  Block  34;  Lots  12  to  18,  in- 
clusive, in  Block  35 ;  Lots  40  to  53,  inclusive,  and 
Lot  114  in  Block  36. 

PARCEL  TWO 

That  part  of  Tract  No.  9578,  as  shown  on  map 
recorded  in  Book  173  of  Maps,  at  pages  32  and  ZZ, 
in  the  office  of  the  County  Recorder  of  Los  Angeles 
County  covering: 

Lots  1,  14,  15  and  16  in  Block  1,  Lots  1  to  4,  in- 
clusive, and  Lots  25  and  26  in  Block  4;  Lot   1   in 
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Block  5;  Lots  1  to  8,  inclusive,  and  Lots  10  to  16, 
inclusive,    in    Block   6;    Lots    1    to    16,    inclusive,    in 
Block  7;  and  all  of  Block  8.  [14] 

PARCEL  THREE 

That  part  of  Tract  No.  9167,  as  shown  on  map 
recorded  in  Book  172  of  Maps,  at  pages  46  to  49, 
inclusive,  in  the  office  of  the  County  Recorder  of  Los 
Angeles  County  covering: 

Lots  1  to  20,  inclusive,  and  Lots  34  to  55,  inclu- 
sive, in  Block  9;  Lots  1  to  8,  inclusive,  in  Block  10; 
and  all  of  Block  13. 

PARCEL  FOUR 

That  part  of  the  resubdivision  of  part  of  Port 
Ballona  and  part  of  Wicks  Addition,  as  shown  on 
map  recorded  in  Book  43  of  Miscellaneous  Records, 
at  page  76,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County,  covering  the  Northwesterly  one- 
half  (J/2)  of  Block  67  and  that  part  of  said  re- 
subdivision  of  part  of  Port  Ballona  and  part  of 
Wicks  Addition,  as  shown  on  map  recorded  in  Book 
43  of  Miscellaneous  Records,  at  page  79,  in  the 
office  of  the  County  Recorder  of  Los  Angeles  County, 
covering  all  of  Block  78. 

PARCEL  FIVE 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the  60  foot  strip  of  land  described  in  deed  to 
Los  Angeles  Pacific  Company,  recorded  in  Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
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line  of  Playa  Street,  as  vacated,  South  61°  2(y  West, 
1890  feet,  thence  North  28°  40'  West  280  feet; 
thence  North  61°  20'  East  2290  feet,  thence  South 
28°  40'  East  280  feet,  more  or  less,  to  the  center  line 
of  Jefferson  Street,  (formerly  Playa  Street);  thence 
South  61°  20'  West  along  the  center  line  of  Jefferson 
Street  400  feet  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  included  in  the 
60  [15]  foot  strip  of  land  conveyed  to  Los  Angeles 
Pacific  Company  by  Clause  1  in  Deed  recorded  in 
Book  3805,  page  107  of  Deed  Records  of  Los  An- 
geles County,  California.  Containing  14.1  acres, 
more  or  less. 

PARCEL  SIX 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the  60  foot  strip  of  land  described  in  deed  to 
Los  Angeles  Pacific  Company,  recorded  in  Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
line  of  Playa  Street,  as  vacated.  South  61°  20'  West 
1890  feet;  thence  South  28°  40'  East  388  feet; 
thence  North  61°  20'  East  990  feet;  thence  South 
28°  40'  East  635  feet;  thence  South  61°  20'  West 
335  feet;  thence  South  28°  40'  East  475  feet;  more 
or  less,  to  the  south  line  of  the  Rancho  La  Ballona; 
thence  along  said  Ranch  line  North  82°  East  90 
feet,  more  or  less,  to  a  point  established  as  Station 
19  of  the  Rancho  La  Ballona  by  proceedings  had 
in  Case  No.  20065  of  the  Superior  Court;  thence 
North  52°  East  990  feet  to  Station  18;  thence  North 
82°  30'  East  462  feet  to  Station  17;  thence  North 
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60°  45'  East  1386  feet  to  Station  16;  thence  North 
27°  45'  East  160  feet;  thence  North  28°  40'  West 
1080  feet;  thence  South  61°  20'  West  235  feet; 
thence  North  28°  40'  West  155  feet;  thence  South 
61°  20'  West  430  feet;  thence  North  28°  40'  West 
180  feet,  more  or  less,  to  the  center  of  Jefferson 
Street,  (formerly  Playa  Street);  thence  South  61 
20'  West  along  the  center  line  of  Jefferson  Street 
1105  feet,  more  or  less,  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  inchided  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles  Pa- 
cific Company  by  Clause  1  in  Deed  recorded  in  Book 
3805.  page  107  of  Deed  Records  of  Los  Angeles 
County,  California.  Containing  97.38  acres,  more  or 
less.   [16] 

PARCEL  SEVEN 

That  portion  of  the  60  foot  strip  of  land  con- 
veyed to  Los  Angeles  Pacific  Company  by  Clause  I' 
in  Deed  recorded  in  Book  3805,  page  107  of  Deed 
Records  of  Los  Angeles  County,  extending  North 
ZZ°  52'  30"  East  452  feet  and  extending  South 
ZZ°  52'  30"  West  1008  feet  from  the  intersection 
of  the  center  line  of  Playa  Street,  as  vacated  by 
Order  of  the  Board  of  Supervisors  April  10th,  1905, 
with  the  center  line  of  said  60  foot  strip  of  land 
described  in  said  deed  to  Los  Angeles  Pacific  Com- 
pany; said  distances  measured  along  the  center  line 
of  said  60  foot  strip;  the  southwesterly  boundary  of 
said  60  foot  strip  being  a  line  bearing  North  28°  40' 
West  and  the  Northeasterly  boundary  thereof  being 
a  line  bearing  South  28°  40'  East;  containing  2.02 
acres,  more  or  less. 
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It  Is  Further  Ordered  that  copies  of  this  Order  shall 
be  delivered  to  each  of  the  persons  or  agencies  herein- 
above specifically  mentioned,  and  that  the  United  States 
Marshal  shall  forthwith  post  in  a  conspicuous  place  upon 
each  of  the  oil  derricks  and  tanks  within  the  above  de- 
scribed area,  a  notice,  substantially  as  follows : 

"NOTICE 
To  All  It  May  Concern: 

Under  the  Second  War  Purposes  Act,  this  property 
is  taken  by  the  United  States  of  America  for  war 
purposes. 

You  enter  upon  this  property  at  your  own  hazard. 

UNITED  STATES  OF  AMERICA 

BY  DEFENSE  PLANT  CORPORATION" 

Dated  this  28th  day  of  September,  1942,  at  11:44 
o'clock  A.  M. 

C.  E.  BEAUMONT 

United  States  District  Judge  [17] 

Presented  by: 

LEO  V.  SILVERSTEIN 

United  States  Attorney 
IRL  D.  BRETT 

Special  Assistant  to  the  Attorney  General 
FREDERICK  H.  STEINMETZ 

Special  Attorney,  Lands  Division, 
Department  of  Justice 
By  Frederick  H.  Steinmetz 

Attorneys  for  Plaintiff 

[Endorsed]:    Filed  Sep.  28,  1942.   [18] 
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[Title  of  District  Court  and  Cause] 

DECLARATION  OF  TAKING  NO.   1 
To  the  Honorable,  The  United  States  District  Court: 

For  and  on  behalf  of  Reconstruction  Finance  Corpora- 
tion, a  corporation  duly  created  by  the  United  States  of 
America,  pursuant  to  47  Stat.,  Chapter  8,  Pages  5-12. 
approved  January  22,  1932  (15  U.  S.  C.  601-617),  as 
amended,  it  is  hereby  declared  that: 

1.  The  lands  hereinafter  described  are  hereby  taken 
in  the  name  of  United  States  of  America,  your  petitioner, 
for  the  purposes  hereinafter  stated,  under  and  in  accord- 
ance with  sub-paragraph  (5)  of  Section  5d  of  the  Recon- 
struction Finance  Corporation  Act  (15  U.  S.  C.  601-617) 
as  amended  by  the  Act  of  Congress,  approved  March  27, 
1942  (Public  Law  506,  Seventy-seventh  Congress,  15 
U.  S.  C.  606  b)  which  amendatory  act  authorized  tlie 
acquisition  of  land  in  the  name  of  United  States  of 
America,  petitioner  herein,  upon  application  of  Recon- 
struction Finance  Corporation,  pursuant  to  the  provisions 
of  the  Act  approved  August  1,  1888  (25  Stat.  357)  as 
amended,  and  Sections  1,  2  and  4  of  the  Act  approved 
February  26,  1931  (46  Stat.  1421)  as  amended.  [19] 

2.  It  has  been  determined  to  be  necessary  and  advan- 
tageous to  the  carrying  out  of  the  authority  vested  by 
Reconstruction  Finance  Corporation  in  Defense  Plant 
Corporation,  a  corporation  created  pursuant  to  Section 
5d  of  the  Reconstruction  Finance  Corporation  Act,  as 
amended  (47  Stat.,  Chapter  8,  Pages  5-12)  to  acquire  the 
lands  hereinafter  described,  in  order  to  provide  facilities 
for  the  storage  of  natural  gas ;  and 

3.  A  general  description  of  the  lands  being  taken  is 
set  forth  in  Exhibit  "A",  attached  hereto  and  made  a  'part 
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hereof,  and  is  a  description  of  a  portion  of  the  lands  de- 
scribed in  the  petition  filed  in  the  above  entitled  cause. 

4.  A  plat  showing  the  lands  taken  is  attached  hereto 
and  made  a  part  hereof,  and  is  designated  Exhibit  "B". 

5.  The  estate  taken  for  said  public  uses  is  the  absolute 
fee  simple  title  thereto,  subject,  however,  to  existing 
easements  for  public  utilities. 

6.  The  sum  estimated  by  Reconstruction  Finance  Cor- 
poration as  just  compensation  for  said  lands  with  all 
buildings  and  improvements  thereon  and  all  appurtenances 
thereto,  and  including  all  interests  hereby  taken  in  said 
lands  is  fully  set  forth  in  Exhibit  "A",  attached  hereto 
and  made  a  part  hereof,  which  sum  has  been  duly  author- 
ized to  be  deposited,  and  the  said  sum  herewith  is  deposited 
in  the  Registry  of  this  Honorable  Court,  for  the  use  and 
benefit  of  the  persons  entitled  thereto. 

In  Witness  Whereof,  the  petitioner  has  caused  this 
declaration  to  be  signed  in  its  name  by  Reconstruction 
Finance  Corporation,  which  has  duly  secured  the  executing 
of   this   declaration  by   its   Assistant   Treasurer,    and   its 

Assistant 
corporate  seal  to  be  affixed,  and  be  duly  attested  by  its  /^ 
Secretary  pursuant  to  authorization  by  the  Board  of  Di- 
rectors, this  22nd  day  of  October,  1942,  in  the  City  of 
Washington,  District  of  Columbia. 

(Seal)  RECONSTRUCTION   FINANCE 

CORPORATION 
By  H.  L.  Sullivan 

Assistant  Treasurer 

Attest: 

By  [Illegible] 

Assistant  Secretary   [20] 
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EXHIBIT  "A" 

The  lands  which  shall  be  the  subject  matter  of  this 
Declaration  of  Taking  are  situated  in  the  City  of  Los 
Angeles,  State  of  California,  and  arc  more  fully  described 
as  follows : 

PARCEL  ONE: 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Block  11;  all  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  inclu- 
sive, in  Block  17;  Lots  12  to  21.  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block  21; 
all  of  Block  22;  all  of  Block  23;  all  of  Block  24;  all 
of  Block  25;  all  of  Block  26;  Lots  13  to  27,  inclusive, 
in  Block  27;  all  of  Block  28;  all  of  Block  29;  all  of 
Block  30;  Lots  4  to  9,  inclusive,  in  Block  31;  all  of 
Block  32;  Lots  3  to  41,  inclusive,  in  Block  33;  Lots 
17  to  51,  inclusive,  in  Block  34;  Lots  12  to  18,  in- 
clusive, in  Block  35;  Lots  40  to  53,  inclusive,  and 
Lot  114  in  Block  36. 

Excepting  Therefrom  ( 1 )  pumping  plant  and  res- 
ervoir of  Palisades  Del  Rev  Water  Company,  a  cor- 

15     OK  FML 
poration,  on  Lot  7,  Block  +6  of  said  Tract  9809;  (2) 
transformer  station  of  Bureau  of  Power  and  Light 
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of  the  City  of  Los  Angeles,  located  on  Lots  1-6,  in- 
clusive, of  Block  15  in  said  Tract  9809. 

PARCEL  TWO : 

That  part  of  Tract  No.  9578,  as  shown  on  map 
recorded  in  Book  173  of  Maps,  at  pages  32  and  33, 
in  the  office  of  the  County  Recorder  of  Los  Angeles 
County  covering: 

Lots  1,  14,  15  and  16  in  Block  1,  Lots  1  to  4,  in- 
clusive, and  Lots  25  and  26  in  Block  4;  Lot  1  in 
Block  5;  Lots  1  to  8,  inclusive,  and  Lots  10  to  16, 
inclusive,  in  Block  6;  Lots  1  to  16,  inclusive,  in 
Block  7;  and  all  of  Block  8. 

PARCEL  THREE: 

That  part  of  Tract  No.  9167,  as  shown  on  map 
recorded  in  Book  172  of  Maps,  at  pages  46  to  49, 
inclusive,  in  the  office  of  the  County  Recorder  of  Los 
Angeles  County  covering: 

Lots  1  to  20,  inclusive,  and  Lots  34  to  55,  inclu- 
sive, in  Block  9;  Lots  1  to  8,  inclusive,  in  Block  10; 
and  all  of  Block  13. 

Excepting  Therefrom  the  north  outfall  sewer  ven- 
tilating station  No.  2  of  the  City  of  Los  Angeles, 
located  on  Lot  13  of  said  Tract  9167. 

PARCEL  FOUR: 

That  part  of  the  resubdivision  of  part  of  Port 
Ballona  and  part  of  Wicks  Addition,  as  shown  on 
map  recorded  in  Book  43  of  Miscellaneous  Records, 
at  page  76,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County,  covering  the  Northwesterly  one- 
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half  (3^)  of  Block  67  and  that  part  of  said  re- 
subdivision  of  part  of  Port  Ballona  and  part  of 
Wicks  Addition,  as  shown  on  map  recorded  in  Book 
43  of  Miscellaneous  Records,  at  page  79,  in  the 
office  of  the  County  Recorder  of  Los  Angeles  County, 
covering  all  of  Block  7S.   [21] 

PARCEL  FIVE: 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the  GO  foot  strip  of  land  described  in  deed  to 
Los  Angeles  Pacific  Company,  recorded  in  Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
line  of  Playa  Street,  as  vacated.  South  61°  20'  West, 
1890  feet,  thence  North  28°  40'  West  280  feet; 
thence  North  61°  2(y  East  2290  feet,  thence  South 
28°  40'  East  280  feet,  more  or  less,  to  the  center  line 
of  Jefferson  Street,  (formerly  Playa  Street);  thence 
South  61  °  20'  West  along  the  center  line  of  Jefferson 
Street  400  feet  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles 
Pacific  Company  by  Clause  1  in  Deed  recorded  in 
Book  3805,  page  107  of  Deed  Records  of  Los  An- 
geles County,  California.  Containing  14.1  acres, 
more  or  less. 

PARCEL  SIX: 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the   60   foot  strip  of  land   described   in   deed   to 
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Los    Angeles    Pacific    Company,    recorded    in    Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
line  of  Playa  Street,  as  vacated.  South  61°  20^  West 
1890    feet;    thence    South    28°    40'    East    388    feet; 
thence  North  61°   20'  East  990  feet;  thence  South 
28°  40'  East  635  feet;  thence  South  61°  20'  West 
335  feet;  thence  South  28°  40'  East  475  feet;  more 
or  less,  to  the  south  line  of  the  Rancho  La  Ballona; 
thence   along   said   Ranch   line   North   82°    East   90 
feet,  more  or  less,  to  a  point  established  as  Station 
19  of   the   Rancho   La    Ballona  by   proceedings   had 
in   Case   No.   20065   of   the   Superior   Court;   thence 
North  52°  East  990  feet  to  Station  18;  thence  North 
82°  30'  East  462  feet  to  Station  17;  thence  North 
60°  45'  East  1386  feet  to  Station  16;  thence  North 
27°  45'  East  160  feet;  thence  North  28°  40'  West 
1080   feet;   thence    South   61°    20'   West   235    feet; 
thence  North  28°  40'  West  155  feet;  thence  South 
61°  20'  West  430  feet;  thence  North  28°  40'  West 
180   feet,   more   or   less,   to   the   center   of   Jefferson 
Street,    (formerly   Playa   Street);  thence   South  61° 
20'  West  along  the  center  line  of  Jefferson  Street 
1105  feet,  more  or  less,  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles  Pa- 
cific Company  by  Clause  1  in  Deed  recorded  in  Book 
3805,  page  107  of  Deed  Records  of  Los  Angeles 
County,  California.  Containing  97.38  acres,  more  or 
less. 
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PARCEL  SEVEN: 

That  portion  of  the  60  foot  strip  of  land  con- 
veyed to  Los  Angeles  Pacific  Company  by  Clause  1 
in  Deed  recorded  in  Book  3805,  page  107  of  Deed 
Records  of  Los  Angeles  County,  extending  North 
2>Z°  52'  30"  East  452  feet  and  extending  South 
Zy  52'  30"  West  1008  feet  from  the  intersection 
of  the  center  line  of  Playa  Street,  as  vacated  by 
Order  of  the  Board  of  Supervisors  April  10th,  1905, 
with  the  center  line  of  said  60  foot  strip  of  land 
described  in  said  deed  to  Los  Angeles  Pacific  Com- 
pany; said  distances  measured  along  the  center  line 
of  said  60  foot  strip;  the  southwesterly  boundary  of 
said  60  foot  strip  being  a  line  bearing  North  28°  40' 
West  and  the  Northeasterly  boundary  thereof  being 
a  line  bearing  South  28°  40'  East;  containing  2.02 
acres,  more  or  less. 

ESTIMATED  JUST  COMPENSATION: 

Seven  hundred  forty  thousand,  four  hundred  sixty- 
nine  dollars  ($740,469.00).   [22] 

[EXHIBIT  B] 
(Photostat) 

[Endorsed] :   Filed  Oct.  26,  1942.  [23] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

vSouthern  District  of  California 

Central  Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPORA- 
TION, a  Federal  Corporation,  acting-  in  behalf  of 
DEFENSE  PLANT  CORPORATION,  a  Federal 
Corporation, 

Plaintiff, 
vs. 
CERTAIN  PARCELS  OF  LAND  IN  THE  CITY  OF 
LOS  ANGELES,  COUNTY  OF  LOS  ANGELES, 
STATE  OF  CALIFORNIA;  et  al.. 

Defendants. 

DECREE  ON  DECLARATION  OF  TAKING  NO.  1 

Comes  now  the  plaintiff,  United  States  of  America,  by 
Leo  V.  Silverstein,  United  States  Attorney,  Irl  D.  Brett, 
Special  Assistant  to  the  Attorney  General,  and  Frederick 
H.  Steinmetz,  Special  Attorney,  Lands  Division,  Depart- 
ment of  Justice,  and  moves  the  Court  to  enter  a  Decree 
vesting  title  in  the  United  States  of  America  in  and  to  the 
real  property  hereinafter  described,  and  described  in 
Declaration  of  Taking  No.  1  filed  herein,  being  a  portion 
of  the  lands  described  in  the  Complaint  in  Condemnation 
heretofore  filed,  together  with  all  improvements  thereon. 

Thereupon  the  Court  proceeds  to  hear  and  pass  upon 
said  Motion,  Complaint^'  and  Declaration  of  Taking  No. 
1,  and  finds  and  decrees  as  follows: 

First:  That  the  United  States  is  entitled  to  acquire 
property  by  eminent  domain  for  use  in  the  establishment 
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of  a  reservoir  for  the  storing  and  conservation  of  natural 
gas.   [24] 

Second:  That  a  Complaint  in  Condemnation  was  filed 
at  the  request  of  the  Assistant  Secretary  of  the  Recon- 
struction Finance  Corporation,  an  agency  of  the  United 
States,  the  authority  empowered  by  law  to  acquire  the 
lands  described  in  said  Complaint,  and  also  under  the 
direction  of  the  Attorney  General  of  the  United  States. 

Third :  That  in  said  Complaint  and  Declaration  of 
Taking  No.  1.  a  statement  of  authority  under  which  and 
the  public  use  for  which  said  lands  are  taken  is  set  out. 

Fourth :  That  a  proper  description  of  the  lands  sought 
to  be  taken,  sufficient  for  the  identification  thereof,  is  set 
out  in  said  Declaration  of  Taking  No.   1. 

Fifth:  A  statement  of  the  estate  or  interest  in  said 
lands  taken  for  said  public  use  is  set  out  in  said  Declara- 
tion of  Taking  No.   1. 

Sixth:  A  plan  showing  the  lands  taken  is  annexed 
to  and  incorporated  in  said  Declaration  of  Taking  No.  1, 
and  marked  "Exhibit  No.  1."  ( 

Seventh :  A  statement  of  the  sum  of  money  estimated 
by  said  acquiring  authority  to  be  just  compensation  for 
the  lands  taken,  to  wit :  The  sum  of  Seven  Hundred  Forty 
Thousand,  Four  Hundred  Sixty-nine  Dollars  ($740,469.- 
00),  is  set  out  in  said  Declaration  of  Taking  No.  1,  and 
that  said  sum  was  deposited  in  the  Registry  of  this  Court 
coincident  with  the  filing  of  said  Declaration  of  Taking 
No.  1. 

And  the  Court  having  fully  considered  said  Condemna- 
tion Complaint  and  said  Declaration  of  Taking  No.  1,  and 
the  statutes  in   such  case  made  and  provided,   is  of  the 


United  States  of  America  31 

opinion  that  the  United  States  is  entitled  to  take  said 
property  and  have  the  title  thereto  vested  in  it,  pursuant 
to  the  Act  of  Cono-ress  approved  February  26,  1931  (46 
Stat.  1421;  Title  40,  sec.  258a,  U.  S.  C.  A.). 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed: 

The  the  title  to  the  following  described  lands,  including 
all  buildings  and  improvements  thereon,  if  any,  and  all 
appurtenances  thereto,  in  fee  simple  absolute,  subject  only 
to  existing  easements  for  public  utilities,  be,  and  the  same 
is  hereby,  vested  in  the  United  States  of  America,  and 
said  lands,  [25]  improvements,  and  appurtenances  are 
deemed  to  be  condemned  and  taken  for  the  use  of  the 
United  States,  and  the  right  to  just  compensation  for  the 
same  shall  vest  in  the  persons  entitled  thereto  when  said 
compensation  shall  be  ascertained  and  awarded  in  this 
proceeding  and  established  by  judgment  thereunder,  pur- 
suant to  law. 

The  lands  so  condemned  and  taken  are  a  portion  of  the 
lands  described  in  the  Complaint  heretofore  filed  herein, 
and  are  situate,  lying,  and  being  in  the  City  of  Los  An- 
geles, State  of  California,  and  are  more  fully  described  as 
follows : 

PARCEL  ONE 

That  part  of  Tract  No.  9809  as  shown  on  map 
recorded  in  Book  145  of  Maps,  at  pages  91  to  96, 
inclusive,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County  covering: 

Lots  7  to  14,  inclusive,  in  Block  7;  Lots  3  to  25, 
inclusive,  in  Block  8;  all  of  Block  9;  Lots  1  to  20, 
inclusive,  in  Block  10;  all  of  Block  11:  all  of  Block 
12;  all  of  Block  13;  all  of  Block  14;  all  of  Block  15; 
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Lots  1  to  13,  inclusive,  and  Lots  25  and  26  in  Block 
16;  Lots  1  to  13,  inclusive,  and  Lots  23  to  26,  inclu- 
sive, in  Block  17;  Lots  12  to  21,  inclusive,  in  Block 
18;  all  of  Block  19;  all  of  Block  20;  all  of  Block  21 ; 
all  of  Block  22;  all  of  Block  23;  all  of  Block  24;  all 
of  Block  25;  all  of  Block  26;  Lots  13  to  27,  inclusive, 
in  Block  27;  all  of  Block  28;  all  of  Block  29;  all  of 
Block  30;  Lots  4  to  9,  inclusive,  in  Block  31;  all  of 
Block  32;  Lots  3  to  41,  inclusive,  in  Block  ZZ;  Lots 
17  to  51,  inclusive,  in  Block  34;  Lots  12  to  18,  in- 
clusive, in  Block  Z5 ;  Lots  40  to  53,  inclusive,  and 
Lot  114  in  Block  36. 

Excepting  Therefrom  ( 1 )  pumping  plant  and  res- 
ervoir of  Palisades  Del  Rey  Water  Company,  a  cor- 
poration, on  Lot  7,  Block  15  of  said  Tract  9809;  (2) 
transformer  station  of  Bureau  of  Power  and  Light 
of  the  City  of  Los  Angeles,  located  on  Lots  1-6,  in- 
clusive, of  Block  15  in  said  Tract  9809.  [26] 

PARCEL  TWO 

That  part  of  Tract  No.  9578,  as  shown  on  map 
recorded  in  Book  173  of  Maps,  at  pages  32  and  Z2>, 
in  the  office  of  the  County  Recorder  of  Los  Angeles 
County  covering: 

Lots  1,  14,  15  and  16  in  Block  1,  Lots  1  to  4,  in- 
clusive, and  Lots  25  and  26  in  Block  4;  Lot  1  in 
Block  5;  Lots  1  to  8,  inclusive,  and  Lots  10  to  16, 
inclusive,  in  Block  6;  Lots  1  to  16,  inclusive,  in 
Block  7;  and  all  of  Block  8.  | 
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PARCEL  THREE 

That  part  of  Tract  No.  9167,  as  shown  on  map 
recorded  in  Book  172  of  Maps,  at  pages  46  to  49, 
inckisive,  in  the  office  of  the  County  Recorder  of  Los 
Angeles  County  covering: 

Lots  1  to  20,  inclusive,  and  Lots  34  to  55,  inclu- 
sive, in  Block  9;  Lots  1  to  8,  inclusive,  in  Block  10; 
and  all  of  Block  13. 

Excepting  Therefrom  the  north  outfall  sewer  ven- 
tilating station  No.  2  of  the  City  of  Los  Angeles, 
located  on  Lot  13  of  said  Tract  9167. 

PARCEL  FOUR 

That  part  of  the  resubdivision  of  part  of  Port 
Ballona  and  part  of  Wicks  Addition,  as  shown  on 
map  recorded  in  Book  43  of  Miscellaneous  Records, 
at  page  76,  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County,  covering  the  Northwesterly  one- 
half  (^)  of  Block  67  and  that  part  of  said  re- 
subdivision  of  part  of  Port  Ballona  and  part  of 
Wicks  Addition,  as  shown  on  map  recorded  in  Book 
43  of  Miscellaneous  Records,  at  page  79,  in  the 
office  of  the  County  Recorder  of  Los  Angeles  County, 
covering  all  of  Block  78. 

PARCEL  FIVE 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the  60  foot  strip  of  land  described  in  deed  to  [27] 
Los  Angeles  Pacific  Company,  recorded  in  Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
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line  of  Playa  Street,  as  vacated,  South  61°  2(7  West, 
1890  feet,  thence  North  28°  40'  West  280  feet; 
thence  North  61°  20'  East  2290  feet,  thence  South 
28°  40'  East  280  feet,  more  or  less,  to  the  center  line 
of  Jefferson  Street,  (formerly  Playa  Street);  thence 
South  61°  20'  West  along  the  center  line  of  Jefferson 
Street  400  feet  to  the  point  of  beginning. 

Excepting  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles 
Pacific  Company  by  Clause  1  in  Deed  recorded  in 
Book  3805,  page  107  of  Deed  Records  of  Los  An- 
geles County,  California.  Containing  14.1  acres, 
more  or  less. 

PARCEL  SIX 

Beginning  at  the  intersection  of  the  center  line  of 
Playa  Street,  as  vacated  by  Order  of  the  Board  of 
Supervisors  April  10th,  1905,  with  the  center  line 
of  the  60  foot  strip  of  land  described  in  deed  to 
Los  Angeles  Pacific  Company,  recorded  in  Book 
3805,  at  page  107  of  Deeds;  thence  along  the  center 
line  of  Playa  Street,  as  vacated,  South  61°  20'  West 
1890  feet;  thence  South  28°  40'  East  388  feet; 
thence  North  61°  20'  East  990  feet;  thence  South 
28°  40'  East  635  feet;  thence  South  61°  20'  West 
335  feet;  thence  South  28°  40'  East  475  feet;  more 
or  less,  to  the  south  line  of  the  Rancho  La  Ballona; 
thence  along  said  Ranch  line  North  82°  East  90 
feet,  more  or  less,  to  a  point  established  as  Station 
19  of  the  Rancho  La  Ballona  by  proceedings  had 
in  Case  No.  20065  of  the  Superior  Court;  thence 
North  52°  East  990  feet  to  Station  18;  thence  North 
82°  30^  East  462  feet  to  Station  17;  thence  North 
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60°  45'  East  1386  feet  to  Station  16;  thence  North 
27°  45'  East  160  feet;  thence  North  28°  40'  West 
1080  feet;  thence  South  61°  20'  West  235  feet; 
thence  North  28°  40'  West  155  feet;  thence  South 
61°  20'  West  430  feet;  thence  North  28°  40'  West 
180  feet,  I  28]  more  or  less,  to  the  center  of  Jefferson 
Street,  (formerly  Playa  Street);  thence  South  61° 
20'  West  along  the  center  line  of  Jefferson  Street 
1105  feet,  more  or  less,  to  the  point  of  beginning'. 

Excepting-  Therefrom  that  portion  included  in  the 
60  foot  strip  of  land  conveyed  to  Los  Angeles  Pa- 
cific Company  by  Clause  1  in  Deed  recorded  in  Book 
3805,  page  107  of  Deed  Records  of  Los  Angeles 
County,  California.  Containing  97.38  acres,  more  or 
less. 

PARCEL  SEVEN 

That  portion  of  the  60  foot  strip  of  land  con- 
veyed to  Los  Angeles  Pacific  Company  by  Clause  1 
in  Deed  recorded  in  Book  3805,  page  107  of  Deed 
Records  of  Los  Angeles  County,  extending  North 
3y  52'  30"  East  452  feet  and  extending  South 
2>?)°  52'  30"  West  1008  feet  from  the  intersection 
of  the  center  line  of  Playa  Street,  as  vacated  by 
Order  of  the  Board  of  Supervisors  April  10th,  1905, 
with  the  center  line  of  said  60  foot  strip  of  land 
described  in  said  deed  to  Los  Angeles  Pacific  Com- 
pany; said  distances  measured  along  the  center  line 
of  said  60  foot  strip;  the  southwesterly  boundary  of 
said  60  foot  strip  being  a  line  bearing  North  28°  40^ 
West  and  the  Northeasterly  boundary  thereof  being 
a  line  bearing  South  28°  40'  East;  containing  2.02 
acres,  more  or  less. 
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It  Is  Further  Ordered,  Adjudged,  and  Decreed,  that 
the  possession  by  the  United  States  of  said  lands  here- 
tofore taken  under  the  Order  for  Immediate  Possession 
rendered  by  this  Court  on  September  28,  1942,  at  11:44 
a.  ni.,  is  hereby  continued. 

This  cause  is  held  ojien  for  such  other  and  further  or- 
ders, judgments  and  decrees  as  may  be  necessary  in  the 
premises.  |29] 

Dated:  This  26th  day  of  October,  1942,  at  4:45  o'clock, 
P.  M. 

C.  E.  BEAUMONT 

United  States  District  Judge 

Presented  by: 

LEO  V.  SILVERSTEIN 

United  States  Attorney 
IRL  D.  BRETT 

Special  Assistant  to  the  Attorney  General 
FREDERICK  H.  STEINMETZ 

Special  Attorney,  Lands  Division, 
Department  of  Justice 
By  Frederick  H.  Steinmetz 

Attorneys  for  Plaintiff 

Judgment  entered  Oct.  26,  1942.  Docketed  Oct.  26, 
1942  C.  O.  Book  12,  page  39.  Edmund  L.  Smith,  Clerk; 
by  R.  B.  Clifton,  Deputy. 

[Endorsed]:    Filed  Oct.  26,  1942.  [30] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPORA- 
TION, a  Federal  Corporation,  acting  in  behalf  of 
DEFENSE  PLANT  CORPORATION,  a  Federal 
Corporation, 


Plaintiff, 


vs. 


SAMARKAND  OIL  COMPANY,  a  California  corpo- 
ration, 

TREASURE  COMPANY,  LTD.,  a  corporation, 

Defendants. 

FIRST  AMENDED   COMPLAINT  [31] 

Comes  now  the  plaintiff,  United  States  of  America,  and 
upon  leave  of  Court,  first  duly  had  and  obtained,  files 
this,  its  First  Amended  Complaint,  on  behalf,  and  at  the 
request,  of  Reconstruction  Finance  Corporation,  a  Federal 
corporation,  by  its  duly  authorized  officer,  hereinafter 
referred  to  as  the  "Requesting  Officer,"  and  under  the 
direction  and  by  the  authority  of  the  Attorney  General  of 
the  United  States,  and  for  cause  of  action  against  the 
above  named  defendants  and  each  of  them,  complains  and 
alleges : 


38  Treasure  Company  et  al.  vs. 

I. 

That  the  plaintiff  is  entitled,  empowered  and  authorized 
to  acquire  by  the  exercise  of  the  power  of  eminent  domain, 
all  of  the  property  hereinafter  described,  for  the  uses  and 
purposes  hereinafter  set  forth. 

II. 
That  pursuant  to  the  provisions  of  the  statutes  herein- 
after set  forth  the  said  Reconstruction  Finance  Corpora- 
tion, by  its  said  Requesting  Officer  for  and  in  behalf  of 
the  United  States,  has  determined  that  the  property  here- 
inafter described  is  suitable  and  necessary  for  the  pur- 
poses of  the  United  States,  and  has  selected  and  desig- 
nated such  property  for  acquisition  by  the  United  States 
in  these  proceedings,  and  that  said  selection,  designation, 
and  determination  ever  since  have  been  and  now  are,  in 
full  force  and  effect.  That  the  purposes  for  which  the 
plaintiff  is  taking  said  property,  as  hereinafter  set  forth, 
are  necessary  and  constitute  a  public  use,  which  use  is 
authorized  by  law ;  that  the  acquisition  of  said  property 
is  and  will  be  of  greatest  public  benefit  and  to  the  least 
private  injury;  that  plaintiff  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  no  part  of 
said  property  has  heretofore  been  appropriated  to  any 
public  use;  and,  if  any  part  or  portion  thereof  has  here- 
tofore been  so  appropriated,  the  use  to  which  said  property 
is  herein  sought  to  be  condemned  and  appropriated,  is  a 
more  necessary  and  a  paramount  public  use.   [32] 

III. 

That  plaintiff  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  the  property  described 
under  each  parcel  number  as  hereinafter  set  forth,  con- 
stitutes the  whole  of  the  parcel  and  not  a  part  or  portion  of 
a  parcel.   [33] 
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IV. 

That  plaintiff  has  named  herein  by  their  true  names,  or 
by  fictitious  names,  all  defendants  known  by  it  to  have 
some  interest  in  said  property;  that  there  may  be  other 
persons  having  some  interests  therein  now  unknown  to 
plaintiff  whom  the  plaintiff  hereby  designates  as  unknown 
persons,  and  makes  such  unknown  persons  defendants 
herein,  and  hereby  prays  leave  of  Court  to  bring  any 
such  unknown  persons  before  the  Court  by  service  of 
process  upon  them  if  and  when  they  are  discovered  to  the 
end  that  title  to  all  of  said  property  may  be  vested  in  the 
United  States  of  America  to  the  extent  hereinafter  prayed 
for. 

V. 

That  the  defendants  Doe  One  to  Doe  Two  Thousand, 
inclusive,  defendants  One  Doe  Corporation  to  Five  Hun- 
dred Doe  Corporation,  inclusive,  defendants  One  Doe 
Company  to  Five  Hundred  Doe  Company,  inclusive,  and 
defendants  One  A  Doe  to  Two  Hundred  A  Doe,  inclusive, 
as  the  Executors  or  Administrators,  respectively,  of  the 
Estates  of  One  B  Doe,  Deceased,  to  Two  Hundred  B  Doe, 
Deceased,  inclusive,  are  each  sued  or  named  herein  under 
the  fictitious  names  above  set  out,  for  the  reason  that 
plaintiff  is  ignorant  of  the  true  names  of  said  defendants 
and  of  said  decedents;  that  when  the  true  names  of  said 
defendants  and  said  decedents,  or  any  of  them,  are  dis- 
covered, plaintiff  will  amend  accordingly,  the  pleadings 
and  proceedings  herein. 

That  One  Doe  Corporation  to  Five  Hundred  Doe  Cor- 
poration, inclusive,  are  corporations  organized  and  exist- 
ing under  the  laws  of  one  of  the  states  of  the  United 
States;  that  One  Doe   Company  to  Five  Hundred   Doe 
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Company,  are  co-partnerships  duly  organized  and  existing, 
each  one  of  which  is  composed  of  two  or  more  co-partners ; 
that  One  A  Doe  to  Two  Hundred  A  Doe,  inclusive,  are, 
respectively,  the  duly  appointed,  qualified  and  acting 
Administrators  or  Executors  of  the  Estates  of  One  B 
Doe,  Deceased,  to  Two  Hundred  B  Doe.  Deceased,  in- 
clusive.  [34] 

VI. 

That  this  action  is  1)rought  by  the  plaintiff  under  the 
authority  and  pursuant  to  the  provisions  of  the  Act  of 
Congress,  approved  January  22,  1932,  (U.  S.  C.  601-617) 
as  amended,  and  Public  Law  507,  77th  Congress,  approved 
March  27,  1942,  and  Executive  Order  9217,  issued  by  the 
President  of  the  United  States  [35]  on  August  7,  1942, 
by  virtue  of  and  pursuant  to  authority  vested  in  him  by 
Title  n  of  the  Second  War  Powers  Act,  1942,  approved 
March  27.  1942  (Public  Law  507,  77th  Congress),  which 
acts  and  executive  order  authorizes  the  Reconstruction 
Finance  Corporation  to  acquire  by  condemnation  property 
deemed  necssary  for  military,  naval,  or  other  war  purposes. 

VH. 
That  the  public  use  for  which  the  property  hereinafter 
described  is  sought  to  be  condemned  and  taken  is  the 
establishment  of  a  reservoir  for  the  storing  and  conserva- 
tion of  natural  gas  to  relieve  a  shortage  of  gas  which 
would  impede  the  war  effort;  that  the  said  Reconstruc- 
tion Finance  Corporation  has  determined  that  it  is  neces- 
sary for  war  purposes  to  acquire  the  property  hereinafter 
described,  for  the  establishment  of  the  said  reservoir. 

VHL 

That  the  Requesting  Officer  hereinbefore  mentioned  is 
Leo  Neilson,  Assistant  Secretary  of  the  Reconstruction 
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Finance  Corporation;  that  said  Reconstruction  Finance 
Corporation  is  an  agency  of  the  United  States;  that  by 
letter  to  the  Attorney  General  of  the  United  States,  dated 
September  19,  1942,  said  Requesting  Officer  requested  the 
institution  of  this  proceeding  for  the  purposes  herein  set 
forth,  on  behalf  of  the  said  Reconstruction  Finance  Cor- 
poration, and  of  Defense  Plant  Corporation,  a  Federal 
corporation;  that  said  Defense  Plant  Corporation  is  an 
agency  of,  and  is  wholly  owned  and  controlled  by  the 
aforesaid  Reconstruction  Finance  Corporation. 

That  on  September  18,  1942,  said  Reconstruction  Fin- 
ance Corporation,  by  a  resolution  duly  adopted  by  its 
Board  of  Directors,  resolved  and  determined  that  it  was 
necessary  for  war  purposes  that  the  property,  real,  per- 
sonal, and  mixed,  herein  described,  be  acquired  by  con- 
demnation, and  that  in  connection  therewith,  the  imme- 
diate right  to  occupy,  use  and  improve  said  property  be 
acquired;  [36]  that  its  secretary  or  assistant  secretary  be 
authorized,  and  are  authorized,  and  directed,  to  request 
the  Attorney  General  of  the  United  States  to  cause  the 
necessary  proceeding  to  be  instituted  for  the  condemna- 
tion and  taking  of  said  property,  and  further,  to  cause 
the  necessary  action  to  be  taken  to  occupy,  use,  and  im- 
prove said  property,  pursuant  to  the  provisions  of  the 
Act  of  Congress,  approved  March  27,  1942  (Public  Law 
507-77th  Congress)  afid  Executive  [37]  Order  9217. 
issued  by  the  President  of  the  United  States,  August  7, 
1942,  by  virtue  of  and  pursuant  to  authority  vested  in  him 
by  said  Public  Law  507,  77th  Congress. 
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IX. 

That  the  defendants  City  of  Los  Angeles,  a  municipal 
corporation,  County  of  Los  Angeles,  a  body  politic  and 
corporate  of  the  State  of  California,  the  State  of  Cali- 
fornia, a  sovereign  state.  Doe  One  to  Doe  Two  Thousand, 
inclusive,  One  Doe  Corporation,  a  corporation,  to  Five  Hun- 
dred Doe  Corporation,  a  corporation,  inclusive.  One  A  Doe 
to  Two  Hundred  A  Doe,  inclusive,  as  the  Executors  or 
Administrators,  respectively,  of  the  Estates  of  One  B  Doe, 
Deceased,  to  Two  Hundred  B  Doe,  Deceased,  inclusive. 
One  Doe  Company,  a  co-partnership,  to  Five  Hundred 
Doe  Company,  a  co-partnership,  inclusive,  and  Unknown 
Persons,  each  claim  some  right,  title,  or  interest  in,  or 
lien  ui)on  the  property  hereinafter  described,  or  some  part 
thereof,  the  exact  nature  of  which  such  claim  or  claims 
is  unknown  to  plaintiff.  That  all  other  defendants  herein 
named  claim  to  have  some  right,  title  or  interest  in,  or 
lien  upon,  a  part  of  the  property  hereinafter  described. 

X. 

That  the  estate  or  interest  in  the  property  hereinafter 
described  which  the  plaintiff  in  this  action  intends  and 
seeks  to  take,  acquire,  condemn,  hold,  and  own  is: 

(a)  The  full  fee  simple  title  to  the  real  property 
hereinafter  described,  subject,  however,  to  existing 
easements  for  public  utilities; 

(b)  Title  to  all  the  i)ersonal  property  and  trade 
fixtures,  hereinafter  described,  free  and  clear  of  all 
liens  and  encumbrances,  located  on  said  real  property 
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or  on  any  part  thereof,  on  the  28th  day  of  September, 
1942.  [38] 

XL 

The  real  property  hereinabove  mentioned  which  is  to  be 
taken  and  condemned  in  this  action  consists  of  those  cer- 
tain lots,  pieces,  or  parcels  of  land  situated  in  the  County 
of  Los  Angeles,  State  of  California,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining,  together 
with  all  buildings,  structures,  works  and  fixtures  located 
in  or  upon  said  parcels  of  land  or  any  of  them  and  which 
are  a  part  of  the  said  realty;  said  parcels  of  land  are  more 
particularly  described  as   follows,   to-wit:    [39] 


XIIL 

That  the  property  which  the  plaintiff  by  this  action  in- 
tends and  seeks  to  take,  acquire,  and  condemn,  hold  and 
own,  includes  the  following: 

All  pipe,' machinery,  appliances,  equipment,  tanks, 
structures,  tools,  supplies,  and  all  other  property, 
whether  real  or  personal,  which  were  located  in  or 
upon  any  of  the  said  tracts  of  land  hereinabove  de- 
scribed on  the  28th  day  of  September,  1942,  and 
which  on  said  day  were  used,  or  were  useful,  in  the 
operation  of  any  (5il  and/or  gas  wells,  upon  any  of 
said  parcels  of  land,  or  in  the  treating,  storing,  or 
disposing  of  the  products  of  any  of  such  wells. 
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XIV. 

That  plaintiff  is  unable  to  determine  at  this  time  how 
much  of  the  property  generally  described  in  the  last  pre- 
ceding paragraph  is  to  be  deemed  part  of  the  real  property 
on  which  it  is  located,  for  the  reason  that  plaintiff  does 
not  now  know  the  terms  of  the  oil  and  gas  leases  under 
which  said  property  was  placed  upon  the  premises  for  the 
purpose  of  producing  oil  and  gas  therefrom;  and  plaintiff 
therefore  designates  all  of  said  property  as  personal  prop- 
erty and  trade  fixtures,  solely  for  the  purpose  of  identify- 
ing the  same  as  part  of  the  proi^erty  to  be  taken  in  this 
proceeding,  and  will  ask  leave  of  Court  to  amend  this 
complaint  accordingly  if  and  when  it  shall  be  ascertained 
that  any  of  the  property  herein  designated  as  personal 
property  and  trade  fixtures  is,  in  fact,  part  of  the  realty 
upon  which  it  is  located. 

XV. 

That  an  inventory  of  all  of  the  property  referred  to  and 
described  in  the  last  two  preceding  paragraphs  hereof  is 
filed  with  [40]  the  Clerk  of  this  Court  for  the  inspection 
of  any  interested  party,  and  the  plaintiff'  will,  upon  demand, 
deliver  a  copy  thereof  to  any  party  to  this  proceeding. 

XVI. 

That  under  the  provisions  of  the  Second  War  Powers 
Act  of  1942.  [41]  approved  March  27,  1942  (Public  Law 
507 -77th  Congress),  it  is  provided,  in  part,  as  follows: 
"Upon  or  after  the  filing  of  the  condemnation  peti- 
tion, immediate  possession  may  be  taken  and  the  prop- 
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erty  may  be  occupied,   used   and   improved    for   the 
purpose  of  the  Act  notwithstanding  any  other  law;" 

that  by  reason  thereof  the  United  States  is  entitled  to 
immediate  possession  and  use  of  the  property  herein 
sought  to  be  condemned; 

That  the  Assistant  Secretary  of  the  Reconstruction 
Finance  Corporation,  in  a  letter  dated  September  19,  1942, 
mentioned  in  Paragraph  VIII  of  this  complaint,  stated,  in 
part,  that  it  is  vital  to  the  successful  prosecution  of  the 
war  that  the  United  States  be  granted  the  immediate  right 
of  possession  of  the  hereinabove  described  property,  and 
requested  the  securing  by  the  United  States  of  such  right 
of  immediate  possession. 

Wherefore,  plaintiff  prays  judgment; 

1.  That  the  Court  ascertain  and  assess  the  value  of 
the  property  herein  sought  to  be  taken  and  condemned  and 
of  each  and  every  separate  estate  or  interest  therein. 

2.  Adjudging  that  the  public  uses  for  which  plaintiff 
takes  and  condenms  said  property  are  necessary  public 
uses  of  the  plaintiff"  and  that  the  uses  to  which  said  prop- 
erty are  to  be  applied  are  uses  authorized  by  law  and  that 
all  of  the  said  property  so  taken  is  necessary  thereto. 

3.  Adjudging  that  the  full  fee  simple  title  to  the  lands 
hereinbefore  described  is  vested  in  the  United  States  of 
America  subject,  however,  to  existing  easements  for  pub- 
lic utilities;  and  further  adjudging  that  title  to  all  of  the 
property,  whether  real,  personal  or  mixed,  used  or  useful 
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in  connection  with  the  operation  of  any  oil  and/or  gas 
wells  upon  any  of  said  parcels  of  land  or  in  the  treating, 
storing  or  disposing  of  the  products  of  any  such  [42] 
wells  is  vested  in  the  United  States  of  America  free  and 
clear  of  all  liens  and  encumbrances;  and  further  adjudging 
that  the  right  to  just  coniiiensation  for  the  lands  and 
property  hereinbefore  described  is  vested  in  the  persons 
entitled  thereto,  as  their  respective  interests  may  api)ear 
and  be  [43]  established  by  judgment  herein. 

4.  That  an  order  issue  from  this  Court  vesting  the 
right  to  immediate  possession  in  the  plaintiff  of  the  lands 
and  property  herein  described  and  sought  to  be  con- 
demned in  this  action  and  directing  all  parties  in  possession 
thereof  to  forthwith  yield  up  possession  of  the  same  to 
the  plaintiff. 

5.  That  all  liens  or  encumbrances  against  any  of  the 
property  sought  to  be  taken  and  condemned  herein  be 
satisfied  out  of  the  award  or  awards  to  be  made  in  this 
proceeding. 

6.  That  the  plaintiff  have  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  proper  in  the  i)remises 
and  as  the  nature  of  the  case  may  require. 

IRL  D.  BRETT 
Special  Assistant  to  The  Attorney  General 
By  Irl  D.  Brett 

Attorney  for  Plaintiff 
[Endorsed]  :    Filed  Jan.  12,  1944.  [44] 
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[Title  of  District  Court  and  Cause] 

ANSWER  OF  SAMARKAND  OIL  COMPANY, 
A  CORPORATION 

Now  comes  defendant  Samarkand  Oil  Company,  a  cor- 
poration, and  answering  plaintiff's  first  amended  complaint 
for  itself  alone,  and  not  for  its  co-defendants,  admits, 
denies  and  alleges  as  follows,  to  wit: 

VI. 
Alleges  that  on  September  28,  1942,  this  defendant  was, 
and  at  all  times  since  said  date  has  been,  the  owner  and 
entitled  to  the  immediate  possession  of  all  the  personal 
property  situated  upon  the  leasehold  interest  described  in 
Paragraph  V  of  this  answer,  being  particularly  set  forth 
on  pages  99  to  104,  of  the  inventory  filed  by  plaintiff 
herein  and  the  additional  personal  property  described  in 
Exhibit  "A",  attached  hereto  and  hereby  made  a  part 
thereof.   [45] 

That  said  personal  property  so  belonging  to  Samarkand 
Oil  Company,  a  corporation,  was  on  September  28,  1942 
unlawfully  taken  by  the  United  States  of  America,  Recon- 
struction Finance  Corporation,  a  Federal  Corporation,  and 
Defense  Plant  Corporation,  a  Federal  Corporation,  and 
their  agents,  and  that  said  material  and  supplies,  personal 
property  and  improvements  were  on  the  28th  day  of  Sep- 
tember, 1942,  of  the  reasonable  value  of  $261,104.14,  and 
the  United  States  of  America,  Reconstruction  Finance 
Corporation,  a  Federal  Corporation,  and  Defense  Plant 
Corporation,  a  Federal  Corporation,  and  their  agents,  at 
all  times  since  said  28th  day  of  September,  1942,  so  un- 
lawfully retains  possession  of  said  property. 


48  Treasure  Company  ct  al.  vs. 

VII. 
That  in  the  event  that  the  judgment  decrees  the  taking 
of  said  real  and/or  personal  property  by  condemnation, 
this  defendant  should  have  judgment  against  plaintiff  for 
the  following  sums: 

Leasehold  interest,  including 

well  thereon $670,000.00 

Personal  property $261,104.14   [46] 

********* 

Wherefore  this  defendant  prays: 

1st:  That  the  above  entitled  action  be  dismissed  and 
that  it  have  judgment  for  its  costs. 

2nd :  That  in  the  event  that  said  action  is  not  dismissed 
as  to  either  real  or  personal  property,  and  a  decree  of 
condemnation  is  ordered,  that  plaintiff  be  by  said  judgment 
ordered  and  directed  to  pay  this  defendant  as  damages 
for  the  taking  of  said  real  and  personal  property,  as  fol- 
lows: 

Leasehold  interest  and  well     .     .     $670,000.00 
Personal  property $261,104.14 

3rd :  For  such  other  and  further  relief  as  to  the  Court 
may  seem  proi)er  and  for  costs  of  suit. 

BODKIN,  BRESLIN  &  LUDDY 
By  Henry  G.  Bodkin 

Attorneys  for  Defendant  Samarkand  Oil  Company, 
a  corporation. 

[Endorsed]  :   Apr.  30,  1945.  [47] 


United  States  of  A-merica  49 

[Title  of  District  Court  and  Cause] 

PROPOSED  AMENDED  ANSWER  OF  TREASURE 
COMPANY,  A  CORPORATION 

Now  comes  defendant  Treasure  Company,  a  corpora- 
tion, and  answering-  plaintiff's  first  amended  complaint  for 
itself  alone  and  not  for  its  co-defendants,  files  this  its  first 
amended  answer,  and  answering  said  first  amended  com- 
plaint, admits,  denies  and  alleges  as  follows,  to  wit: 

XII. 

Alleges  that  on  the  28th  day  of  September,  1942,  this 
defendant.  Treasure  Company,  a  corporation,  was,  and  at 
all  times  since  said  date  has  been,  the  owner  and  entitled 
to  the  immediate  possession  of  all  of  the  personal  property 
and  improvements  upon  the  real  property  described  in 
Paragraph  V,  VI,  VII  and  VIII  hereof,  with  the  excep- 
tion of  a  crude  petroleum  oil  gravity  retainer,  referred  to 
on  page  112  of  the  inventory  filed  herein  by  plaintiff,  and 
with  the  further  exception  of  a  pulling  unit,  which  is  re- 
ferred to  on  page  109  of  said  inventory,  filed  herein  by 
plaintiff.  That  on  pages  105  to  113,  both  inclusive,  of 
said  inventory,  plaintiff"  has  described  material  and  sup- 
plies which  it  alleges  belong  to  Treasure  Company  and 
which  plaintiff"  alleges  were  taken  by  Defense  Plant  Cor- 
poration. That  Treasure  Company  alleges  it  was  on  the 
28th  day  of  September,  1942,  the  owner  of  all  the  material 
and  supplies  so  described  on  said  pages  105  to  113  inclusive 
of  said  inventory,  with  the  exceptions  hereinabove  referred 
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to,  and  that  there  was  upon  the  above  described  real 
property,  on  September  [48]  28,  1942,  certain  personal 
property  and  improvements  which  were  then  and  there 
owned  by  Treasure  Company  and  which  were  not  de- 
scribed or  only  partially  described  in  said  inventory,  and 
that  such  personal  property  and  improvements  are  de- 
scribed generally  in  Exhibit  "A",  attached  hereto;  that 
upon  the  trial  of  the  above  entitled  action  a  more  detailed 
description  of  the  property  referred  to  in  said  Exhibit 
"A"  will  be  introduced  in  evidence. 

That  said  personal  property  so  belonging  to  Treasure 
Company  was  on  September  28,  1942  unlawfully  taken  by 
the  United  States  of  America,  Reconstruction  Finance 
Corporation,  a  Federal  Corporation,  and  Defense  Plant 
Corporation,  a  Federal  Corporation,  and  their  agents,  and 
that  said  material  and  supplies,  personal  property  and  im- 
provements wer  on  the  28th  day  of  September,  1942,  and 
at  all  times  since  have  been  and  now  are  of  the  reasonable 
value  of  $180,231.82.  and  the  United  States  of  America. 
Reconstruction  Finance  Corporation,  a  Federal  Corpora- 
tion, and  Defense  Plant  Corporation,  a  Federal  Corpora- 
tion, and  their  agents,  at  all  times  since  said  28th  day  of 
September,  1942,  so  unlawfully  retained  possession  of  said 
property. 

XIII. 

Alleges  that  in  the  event  the  judgment  decrees  the  tak- 
ing by  condemnation  of  said  real  and/or  personal  property 
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for  the  purposes  recited  in  plaintiff's  complaint,  defendant 
should  have  judgment  against  the  plaintiff  as  follows: 
Fletcher  lease,  including 

.    well  thereon $1,000,000.00 

Burns  Leases  Nos.  1,  2  and  3    .       1,000,000.00 
Personal  property 180,231.82 


Total     ....     $2,180,231.82   [49] 

Wherefore  this  defendant  prays: 

1st:     That  the  above  entitled  action  be  dismissed  and 
that  it  have  judgment  for  its  costs. 

2nd :  That  in  the  event  that  said  action  is  not  dismissed 
as  to  either  real  or  personal  property,  and  a  decree  of 
condemnation  is  ordered,  that  plaintiff  be  by  said  judgment 
ordered  and  directed  to  pay  this  defendant  as  damages  for 
the  taking  of  said  real  and  personal  property,  as  follows: 
Fletcher  lease,  including 

well  thereon $1,000,000.00 

Burns  Leases  Nos.  1,  2  and  3    .       1,000,000.00 
Personal  property 180,231.82 


Total     ....     $2,180,231.82 

3rd:     For  such  other  and  further  relief  as  to  the  Court 
may  seem  proper  and  for  costs  of  suit. 

BODKIN,  BRESLIN  &  LUDDY 
By  Henry  G.  Bodkin 
Attorneys  for  Defendant  Treasure  Company, 
a  corporation. 

[Endorsed]  :    Lodged  Apr.  30,   1945.     Filed  May  28, 
1945.   [50] 
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[Title  of  District  Court  and  Cause] 

CONCLUSIONS  OF  THE  COURT  AND  DECISION 
ON  MOTION  FOR  INJUNCTION 

This  is  a  motion  for  an  injunction  by  this  court  to  re- 
strain proceedings  in  an  action  filed  and  pending  in  the 
Superior  Court  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles.  The  injunction  is  sought  by  the 
plaintiff  as  auxiliary  to  an  action  in  condemnation  pending 
in  this  court  to  preserve  what  plaintiff  alleges  to  be  the 
priority  of  jurisdiction  in  the  United  States  District  Court. 

The  crucial  and  ultimate  (juestion  for  decision  may  be 
thus  stated:  As  between  the  applicable  Federal  and  State 
tribunals,  has  this  court  under  the  record  before  it  ac- 
quired a  priority  of  jurisdiction  necessitating  injunction 
against  further  proceedings  by  two  private  corporations 
of  the  State  of  California  against  another  corporation  of 
the  same  State  to  recover  the  possession  of  specific  per- 
sonal property  in  civil  actions  pending  therein  under  the 
laws  of  the  State  of  California?  We  think  the  question 
should  be  answered  in  the  negative.  Accordingly  the  mo- 
tion for  injunction  filed  herein  March  10,  1945  is  denied. 
Exceptions  allowed  movents.  See  Rule  81(7),  F.  R. 
C.  P.  [51] 

Pursuant  to  investiture  in  the  Second  War  Powers  Act, 
(50  U.  S.  C.  A.  632)  to  the  Reconstruction  Finance  Cor- 
poration, that  body,  under  date  of  September  19,  1942, 
on  behalf  of  the  Defense  Plant  Corporation,  an  affiliate 
and  subsidiary,  caused  proceedings  to  be  instituted  in  this 
court  to  acquire  by  condemnation  certain  real  property 
within  the  jurisdiction  of  this  court.  The  complaint  was 
filed  September  28,  1942,  and  on  that  day  an  order  for 
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possession  was  entered.  The  only  service  as  far  as  the 
property  involved  in  this  motion  is  concerned  was  by  post- 
ing- on  the  real  property  involved.  Neither  the  letter  of 
authority  authorizing  the  institution  of  the  action,  the 
complaint  in  condemnation,  nor  the  order  for  possession 
provided  for  the  condemnation  or  acquisition  of  personal 
property.  These  instruments  all  specifically  called  for  the 
condemnation  of  land  only. 

Notwithstanding  the  limitations  of  the  order  for  pos- 
session, the  seizure  made  by  the  Government  on  September 
28,  1942,  included  personal  property,  as  well  as  real  prop- 
erty, of  the  Treasure  Company  and  Samarkand  Oil  Com- 
pany, the  two  defendants  in  this  action  that  are  resisting 
the  instant  motion  for  injunction. 

The  purpose  of  the  acquisition  of  the  subject  properties 
was  to  provide  gas  storage  facilities  for  defense  needs  on 
the  site  of  depleted  oil  wells.  However,  the  record  dis- 
closes that  personal  property  not  affixed  to  the  realty  was 
seized  by  the  agents  of  the  Government  and  that,  also, 
a  producing  oil  well  is  now  in  the  lands  of  the  Government 
agents. 

In  August,  1943,  the  Defense  Plant  Corporation  and 
the  Union  Oil  Company  of  California  entered  into  a  con- 
tract for  the  operation  of  the  acquisitioned  property  by 
the  [52]  Union  Oil  Company  of  California. 

On  November  15,  1943,  the  Treasure  Company  and  the 
Samarkand  Oil  Company  filed  claim  and  delivery  actions 
against  the  Union  Oil  Company  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  County  of  Los  An- 
geles. Service  of  process  therein  upon  the  Union  Oil 
Company  followed  on  November  16,   1943.     The  Union 
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Oil  Company  filed  answers  in  such  actions  on  January  3,] 
1944. 

On  November  24,  1943.  an  admittedly  ineffectual 
amendment  to  the  complaint  in  condemnation  was  filed  in 
this  court.  Later,  on  January  12,  1944.  an  authorized 
amendment  to  the  complaint  in  condemnation  was  filed 
herein.  This  pleading  specified  as  within  the  scope  of  the 
condemnation  proceeding  the  personal  property  which  is 
the  bone  of  contention  in  the  proceeding  before  the  court. 
On  January  5,  1944,  the  Defense  Plant  Corporation  filed 
in  the  State  court  actions  in  claim  and  delivery  its  appli- 
cation to  intervene  therein.  Such  application  was  granted. 
On  February  5,  1945,  the  Defense  Plant  Corporation  duly 
filed  and  presented  in  the  Superior  Court  motions  to  abate 
the  claim  and  delivery  actions  in  such  State  court.  These 
motions  to  abate  the  claim  and  delivery  actions  were  by 
the  said  Superior  Court  denied.  (See  memorandum 
opinion  by  Judge  William  J.  Palmer  in  Exhibit  "E" 
herein).  On  March  10.  1945,  the  instant  motion  for  in- 
junction with  its  accompanying  petition  was  filed  in  this 
court.  The  motion  was  argued  and  submitted  for  decision 
by  the  respective  parties  on  March  29.  1945. 

The  question  of  priority  of  jurisdiction  necessarily  in- 
volves the  legal  nature  of  an  action  to  recover  possession 
of  personal  property  on  one  hand,  and  the  legal  nature  of 
federal  eminent  domain  proceedings  on  the  other.   [53] 

Preliminarily  to  a  consideration  under  the  record  before 
us  as  to  the  legal  nature  of  the  actions  in  the  State  and 
Federal  courts  with  which  we  are  concerned  we  should 
keep  in  mind  the  restrictive  terms  of  the  ancient  Act  of 
March  2,  1793.  now  embodied  in  Section  265  of  the  Judi- 
cial Code.  Title  28,  U.  S.  C.  A.,  Section  379. 
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This  sweeping  prohibition  of  interference  with  proceed- 
ings in  State  courts  by  Federal  injunction  provides  that 
"The  writ  of  injunction  shall  not  be  granted  by  any  court 
of  the  United  States  to  stay  proceedings  in  any  court  of  a 
State  except  in  cases  where  injunction  may  be  authorized 
by  any  law  relating  to  proceedings  in  bankruptcy." 

In  the  recent  decision  in  Toucey  v.  New  York  Life 
Insurance  Co.,  314  U.  S.  118,  (1941),  the  Supreme  Court, 
after  recounting  the  history  and  sensitive  field  of  judicial 
authority  involved  in  this  legislation,  reaffirmed  the  doc- 
trine enunciated  by  the  Court  in  its  earlier  decision  in 
Kline  v.  Burke  Construction  Co.,  260  U.  S.  226,  where  it 
stated:  "The  rank  and  authority  of  the  courts  (Federal 
and  State)  are  equal  but  both  courts  cannot  possess  or 
control  the  same  thing  at  the  same  time,  and  any  attempt 
to  do  so  would  result  in  unseemly  conflict.  The  rule, 
therefore,  that  the  court  first  acquiring  jurisdiction  shall 
proceed  without  interference  from  a  court  of  the  other 
jurisdiction  is  a  rule  of  right  and  of  law  based  upon  neces- 
sity, and  where  the  necessity,  actual  or  potential,  does  not 
exist,  the  rule  does  not  apply.  Since  that  necessity  does 
exist  in  actions  in  rem  and  does  not  exist  in  actions  in 
personam,  involving  a  question  of  personal  liability  only, 
the  rule  applies  in  the  former  but  does  not  apply  in  the 
latter." 

So  important  has  been  the  Congressional  circumspection 
in  avoiding  occasions  for  placing  the  tribunals  of  the  [54] 
States  and  of  the  Union  in  any  collision  that  the  Supreme 
Court  has  deemed  it  necessary  to  succintly  mark  the  bounds 
of  priority  of  jurisdiction  in  the  following  graphic  man- 
ner: "*  *  *  where  a  state  court  first  acquires  control 
of  the  res,  the  federal  courts  are  disabled  from  exercisine 
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any  power  over  it,  by  injunction  or  otherwise."     Toiiccv 
V.  New  York  Life  Ins.  Co.,  supra. 

And  "the  restrictions  of  Section  265  of  the  Judicial 
Code  upon  the  use  of  the  injunction  to  stay  litigation  in 
the  State  court  confine  the  District  courts  even  though 
such  an  injunction  is  sought  in  support  of  an  earlier  suit 
in  the  Federal  Courts."  Southern  Ry.  Co.  v.  Painter,  314 
U.  S.  155,  (1941). 

We  turn  now  to  examine  the  nature  and  character  of 
the  two  types  of  action  which  concern  us  in  this  motion 
under  consideration. 

An  action  to  recover  possession  of  personal  property 
is  a  statutory  remedy.  Section  3379  of  the  Civil  Code  (»t 
California  provides  that  "A  person  entitled  to  the  immc 
diatc  possession  of  specific  personal  property  may  recover 
the  same  in  the  manner  provided  by  the  Code  of  Civil 
Procedure."  Sections  509  to  520  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  provide  for  the  pro- 
visional remedy  of  "Claim  and  Delivery  of  personal  ])rop- 
erty."  These  later  procedural  statutes  merely  provide  an 
auxiliary  remedy  by  which,  when  a  party  brings  an  action 
to  recover  personal  property,  he  may,  upon  compliance 
with  statutory  requisites,  "claim"  that  the  property  be 
immediately  delivered  to  him  at  the  commencement  of  the 
action  and  without  awaiting  trial.  Faulkner  v.  First  Na- 
tional Bank,  130  Cal.  258. 

Thus  it  is  clear  that  in  an  action  under  the  laws  of  the 
State  of  California  to  recover  the  possession  of  [55] 
personal  property  the  statutory  auxiliary  process  of  "claim 
and  delivery"  is  optional.  The  nature  of  the  action  to 
recover  personalty  is  unaffected  regardless  of  whether  or 
not  the  provisional  remedy  is  applied.     In  other  words, 
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the  invoking  of  the  provisional  remedy  is  in  no  way  a 
necessity  to  the  cause  of  action.  It  is  merely  an  additional 
aid  to  secure  in  advance  the  judgment  that  is  sought  by 
the  plaintiff  under  the  laws  of  the  State  of  California. 

It  is  settled  under  California  decisions  that  an  action  for 
the  recovery  of  personal  property  is  what  is  termed  a 
mixed  action,  being  partly  in  rem  and  partly  in  personam. 
The  action  is  in  rem  so  far  as  the  specific  recovery  of  the 
chattels  is  concerned,  and  in  personam  in  so  far  as  dam- 
ages are  sought.  Williams  v.  Atchison,  etc.  Ry.  Co.,  156 
Cal.  140;  Claudius  v.  Aguirre,  89  Cal.  501;  Wellman  v. 
English,  38  Cal.  583. 

Any  argument  that  the  actions  in  the  State  court  did 
not  bring  into  the  judicial  custody  of  such  court  the  specific 
property  to  which  the  instant  motion  is  directed  as  of 
their  date  of  institution,  stems,  we  think,  from  an  erro- 
neous conclusion  that  the  failure  to  invoke  the  California 
provisional  remedy  of  "claim  and  delivery"  changes  the 
nature  and  essential  character  of  replevin  actions.  In- 
herently the  actions  in  the  State  court  are  not  determin- 
able by  the  utilization  of  the  auxiliary  process  provided 
by  the  local  law.  It  is  settled  law  that  where  the  action 
is  in  rem  the  effect  is  to  draw  to  the  court  attaching  juris- 
diction the  control,  actual  or  potential,  of  the  res.  And  no 
matter  how  inadequate  "res"  may  be  as  a  descriptive  label, 
it  is  not  true  that  a  money  claim  "in  personam"  cannot  be 
a  "res."  Such  a  claim  in  an  action  "quasi  in  rem"  can 
be  properly  so  characterized.  Brooklyn  Trust  Co.  v. 
Kelby,  (C.  C.  A.  2),  134  F.  2d  105  at  116.  [S6] 

The  legal  nature  of  a  condemnation  proceeding  is  thor- 
oughly settled.  A  condemnation  proceeding  is  a  proceed- 
ing in  rem.  U.  S.  v.  Dunnigton,  146  U.  S.  228;  In  re 
Condemnation  Suits  by  United  States,  234  Fed.  443. 
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It  thus  appears  from  pertinent  authorities  that  the  ac- 
tions in  the  State  court  and  the  proceedings  in  this  District 
court  are  both  predicated  on  causes  of  action  which  seek 
to  affect  a  specific  res,  and  thus  are  in  rem  and  quasi  in 
rem  in  nature.    See  Lee  v.  Silva.  197  Cal.  364. 

But  the  solution  of  the  problem  before  us  is  dependent 
also  upon  the  time  of  acquisition  of  jurisdiction  in  the 
State  court  in  the  actions  to  recover  the  possession  of  per- 
sonal property  as  well  as  the  nature  of  the  action.  Under 
applicable  law  jurisdiction  of  a  court  in  civil  actions  is 
acquired  from  the  time  of  service  of  summons.  Section 
416,  Code  of  Civil  Procedure.  Interpretations  of  this  code 
section  establish  that  the  court  whose  process  is  first  served 
has  the  prior  jurisdiction.  7  Cal.  Jur.  593.  It  has  been 
shown  at  the  time  of  the  hearing  of  the  motion  for  injunc- 
tion that  the  process  in  the  two  local  actions  to  recover  the 
possession  of  personal  property  was  served  upon  the  de- 
fendant Union  Oil  Company  of  California  before  the 
amended  complaint  in  the  instant  condemnation  proceeding 
was  filed.  It  is  evident  that  the  State  court  acquired 
jurisdiction  at  least  nine  days  before  there  was  any  specific 
token  of  acquisition  by  the  Government  of  the  personal 
property  in  dispute. 

Now  as  to  the  acquiring  of  jurisdiction  in  a  Federal 
eminent  domain  proceeding  it  has  been  reliably  stated  that 
the  filing  of  the  petition  is  the  first  step  in  a  condemnation 
proceeding  of  the  judicial  tyj^e  and  is  a  jurisdictional  pre- 
requisite to  the  authority  of  the  court  to  entertain  the 
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proceeding.  Federal  Eminent  Domain  Manual,  Lands 
Division,  [57]  Department  of  Justice,  page  371.  See, 
also,  Lewis  on  Eminent  Domain,  Volume  2,  section  867; 
Nichols  on  Eminent  Domain,  Volume  2,  page  104L 

While  no  eminent  domain  decision  has  been  called  to 
our  attention  and  we  have  found  none  precisely  holding 
that  the  court's  jurisdiction  in  eminent  domain  proceedings 
of  the  judicial  type  attaches  as  of  the  filing  of  the  petition 
in  condemnation,  this  appears  to  be  the  general  rule  in  so 
far  as  in  rem  proceedings  in  general  are  concerned. 

In  the  early  case  of  Farmers  Loan  and  Trust  Co.  v. 
Lake  Street  Elev.  R.  R.  Co.,  177  U.  S.  51,  the  rule  fol- 
lowed since  was  announced  by  the  court  as  follows :  "As 
between  the  immediate  parties  in  a  proceeding  in  rem 
jurisdiction  must  be  regarded  as  attaching  when  the  bill 
is  filed  and  process  has  been  issued,  *  *  *."  This  rule 
as  to  priority  of  jurisdiction  in  actions  in  rem  or  quasi  in 
rem  has  been  confirmed  in  the  comparatively  recent  de- 
cision in  Princess  Lida  of  Thurn  et  al.  v.  Thompson  et  al., 
305  U.  S.  456  (1939).  in  the  following  pertinent  language: 
"We  turn  to  the  suit  instituted  in  the  District  Court  to 
ascertain  what  relief  was  there  sought.  *  *  *  Certain 
it  is,  therefore,  that  if  both  courts  were  to  proceed  they 
would  be  required  to  cover  the  same  ground.  This  of 
itself  is  not  conclusive  of  the  question  of  the  District 
Court's  jurisdiction,  for'^it  is  settled  that  where  the  judg- 
ment sought  is  strictly  in  personam,  both  the  state  court 
and  the  federal  court,  having  concurrent  jurisdiction,  may 
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proceed  with  the  Htigation  at  least  until  judgment  is  ob- 
tained in  one  of  them  which  may  be  set  up  as  res  judicata 
in  the  other.  On  the  other  hand,  if  the  two  suits  are  in 
rem,  or  quasi  in  rem.  so  that  the  court,  or  its  officer,  has 
possession  or  must  have  control  of  the  property  which  is 
the  subject  of  the  litigation  in  order  to  [58]  proceed  with 
the  cause  and  grant  the  relief  sought  the  jurisdiction  of 
the  one  court  must  yield  to  that  of  the  other.  We  have 
said  that  the  principle  applicable  to  both  federal  and  state 
courts  that  the  court  first  assuming  jurisdiction  over  prop- 
erty may  maintain  and  exercise  that  jurisdiction  to  the 
exclusion  of  the  other,  is  not  restricted  to  cases  where 
property  has  been  actually  seized  under  judicial  process 
before  a  second  suit  is  instituted,  but  applies  as  well  where 
suits  are  brought  to  marshal  assets,  administer  trusts,  or 
liquidate  estates,  and  in  suits  of  a  similar  nature  where, 
to  give  effect  to  its  jurisdiction,  the  court  must  control  the 
property.  (Citing  cases).  The  doctrine  is  necessary  to 
the  harmonious  cooperation  of  federal  and  state  tribunals." 
(Citing  United  States  v.  Bank  of  New  York  &  Trust  Co., 
296  U.  S.  463). 

The  same  jurisdictional  principle  enunciated  in  these 
decisions  of  the  Supreme  Court  has  been  restated  by  our 
Circuit  Court  of  Appeals  in  Hutchins  v.  Pacific  Mut.  Life 
Ins.  Co.  of  California,  et  al.,  97  F.  2d  58,  (1938),  wherein 
a  specific  res  was  in  the  possession  of  the  California  court 
and  a  dispute  arose  as  to  the  priority  of  jurisdiction  be- 
tween such  court  and  the  Federal  Court  and  wherein  Judge 
Healy  writing  for  the  court  stated:    "It  is  settled  law  that 
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where  a  State  and  a  Federal  court  both  have  concurrent 
jurisdiction  in  suits  in  rem  or  quasi  in  rem,  the  court  first 
assuming  jurisdiction  over  the  property  may  maintain  and 
exercise  that  jurisdiction  to  the  exclusion  of  the  other." 

While  it  is  probably  true  under  the  broad  powers  re- 
posed by  Congress  in  the  Executive  by  Title  II  of  the 
Second  War  Powers  Act  that  the  personal  property  in- 
volved in  this  controversy  might  have  been  acquisitioned 
with  the  land  or  acquired  as  incidental  thereto,  the  record 
evidence  [59]  before  us  clearly  proves  that  no  such  situa- 
tion existed.  As  previously  adverted  to,  all  of  the  mem- 
orials, instruments  of  authority  and  pleadings  leading  up 
to  and  accompanying  the  acquisition  by  the  plaintiff  per- 
tain to  land,  and  only  to  land.  Nor  is  there  any  indication 
in  the  resolutions  of  the  acquiring  agency  of  September 
19,  1942  and  October  19,  1942  that  evince  any  intention 
to  acquire  the  personal  property  in  dispute  as  part  of  the 
natural  gas  storage  facility  sought  through  the  condemna- 
tion proceedings  instituted  in  this  court. 

The  fair  preponderance  of  the  evidence  before  us  estab- 
lishes, we  think,  that  the  present  claim  that  it  was  the 
intention  from  the  inception  of  the  project  to  acquire  the 
personalty  is  an  afterthought  conceived  to  avoid  possible 
consequences  of  the  seizure  of  September  28,  1942. 

There  can  be  no  serious  claim  of  ratification  by  plaintiff 
of  the  seizure  of  the  personalty  because  before  any  ade- 
quate manifestation  by  plaintiff  of  an  intention  to  acquire 
such  property  was  evident,   the  State  court  had  already 
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acquired  jurisdiction  of  the  res.  The  factual  situation 
here  is  dissimilar  to  that  before  the  court  in  Yearsley  v. 
Ross  Construction  Co.,  309  U.  S.  18.  Moreover,  the 
Yearsley  decision  does  not  enunciate  the  principle  that 
ratification  of  a  taking  without  condemnation  proceedings 
ipso  facto  confers  jurisdiction  on  the  United  States  court. 

The  sole  method  chosen  to  acquire  the  necessary  war 
facility  to  which  the  action  in  this  court  relates  was  by 
condemnation  proceedings  of  the  judicial  type  brought  as 
Title  II  of  the  Second  War  Powers  Act  specifies  in  ac- 
cordance with  the  Act  of  August  1,  1888,  Title  40  Sections 
257,  258,  U.  S.  C.  A.  One  of  the  jurisdictional  essentials 
of  a  proceeding  in  condemnation  of  the  judicial  type  is  that 
the  [60]  property  sought  to  be  taken  shall  be  described 
in  the  petition  (complaint).  See  Section  1244,  California 
Code  of  Civil  Procedure. 

It  is  clearly  established  by  the  record  before  us  that  no 
specification  whatever  of  any  personalty  was  made  in  any 
of  the  proceedings  until  the  month  of  October,  1943,  when 
for  the  first  time  an  authorization  to  amend  the  pleadings 
so  as  to  include  personal  property  was  given,  and  it  was 
not  until  the  following  January  that  the  amended  com- 
plaint directed  to  the  acquisition  of  the  personal  i)roperty 
in  issue  was  filed. 

Thus  wc  find  that  the  earliest  eflfectual  and  authorized 
acquiring  of  the  personal  property  by  the  Government  was 
subsequent  to  the  acquiring  of  jurisdiction  over  the  same 
res  by  the  State  court  in  the  recovery  actions   pending 
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therein.  As  no  other  type  of  authority  than  judicial  has 
been  invoked  or  appHed  by  plaintiff  in  the  acquisition  under 
consideration,  we  consider  argument  and  authorities  as  to 
the  lodgement  in  the  United  States  of  other  processes  in 
eminent  domain  as  academic  and  irrelevant  to  the  motion 
before  the  court. 

We  conclude  with  the  observation  that  the  injunction 
to  restrain  proceedings  in  either  of  the  State  court  actions 
is  unnecessary  under  the  record  before  us.  In  the  local 
suits  no  relief  to  the  oil  companies  other  than  money  judg- 
ments appears  to  be  now  possible.  Such  an  outcome  in  the 
State  court  would  neither  impair  nor  defeat  the  jurisdic- 
tion of  this  court  in  the  condemnation  proceeding. 

The  petition  for  injunction  is  denied.  The  motion  for 
injunction  is  denied.    Exceptions  allowed  movents. 

There  is  some  doubt  as  to  the  necessity  of  formal  find- 
ings of  fact,  conclusions  of  law  and  judgment  herein  by 
[61]  reason  of  the  inapplicability  of  the  Federal  Rules 
of  Civil  Procedure  in  condemnation  proceedings.  Rule 
81  (a) 7.  However,  should  counsel  desire  formal  findings 
of  fact,  conclusions  of  law  and  judgment  they  should  be 
in  conformity  hereto  prepared  and  presented  to  the  Judge 
for  consideration  within  five  days  from  date  hereof. 

Dated  June  12,  1945. 

J^AUL  J.  McCORMICK 

United  States  District  Judge. 

[Endorsed]  :    Filed  Jun.  12,  1945.  [62] 
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[PLAINTIFF'S  EXHIBIT  NO.  2] 

AMENDATORY  RESOLUTION 

Whereas,  this  Corporation  at  the  request  of  Defense 
Plant  Corporation  has  caused  condemnation  proceedings 
to  be  instituted  in  the  name  of  the  United  States  pursuant 
to  the  provisions  of  the  Act  of  Congress  approved  March 
27,  1942  (Public  Law  507,  77th  Congress)  and  Execu- 
tive Order  9217,  for  the  purpose  of  obtaining  possession 
of  the  lands  described  in  the  attached  Exhibit  "A",  for 
use  as  a  storage  reservoir  for  natural  gas  (Playa  del 
Rey  Natural  Gas  Storage  Project,  Plancor  1406) ;  apd 

Whereas,  Defense  Plant  Corporation  has  requested  this 
Corporation  to  arrange  for  the  filing  of  a  Declaration  of 
Taking  in  the  condemnation  proceedings  in  order  that  title 
to  said  lands  may  vest  in  the  United  States  at  the  earliest 
possible  time; 

Resolved,  that  the  Resolution  adopted  by  the  Board  of 
Directors  of  this  Corporation  on  September  18,  1942  be 
amended  by  adding  thereto  the  following  Resolved  Fourth, 
Resolved  Fifth  and  Resolved  Sixth: 

"Resolved  Fourth :  It  is  necessary  and  advantage- 
ous in  carrying  out  the  authority  vested  in  Defense 
Plant  Corporation  to  acquire  by  condemnation  the 
land  described  in  Exhibit  'A'. 

"Resolved  Fifth:  The  Treasurer  or  Assistant 
Treasurer  and  the  Secretary  or  Assistant  Secretary 
of  this  Corporation  be,  and  hereby  are,  authorized 
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and  directed  to  execute  under  the  seal  of  this  Cor- 
poration a  Declaration  of  Taking  covering  the  land 
described  in  Exhibit  'A'  in  form  and  substance  sat- 
isfactory to  General  Counsel  or  an  Assistant  General 
Counsel  of  this  Corporation  and  to  arrange  for  the 
delivery  of  such  Declaration  of  Taking  to  the  At- 
torney General  of  the  United  States  for  appropriate 
action. 

■'Resolved  Sixth:  Just  compensation  for  the  land 
described  in  Exhibit  'A'  is  estimated  to  be  Seven 
Hundred  Forty  Thousand  Four  Hundred  Sixty-nine 
Dollars   ($740,469)." 


The  foregoing  Resolution  was  duly  adopted  by  the 
Board  of  Directors  of  Reconstruction  Finance  Corpora- 
tion on  the  19th  day  of  October,  1942. 

Leo   Nielson 

Secretary 

Reconstruction  Finance   Corporation 

Case  No.  2454-B  Civ.    U.  S.  vs.  Land.     Plf's  Exhibit 

No.  2  in  Evidence.     Date  7/2/45.  Clerk,  U.  S.  District 

Court,    Sou.    Dist.    of    Calif.     R.  B.    Clifton,    Deputy 
Clerk.   [63] 
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[Title  of  District  Court  and  Cause] 

PETITION  FOR  INJUNCTION 

Comes  now  the  United  States  of  America,  petitioner 
herein,  by  the  authority  and  at  the  direction  of  the  At- 
torney General  of  the  United  States,  and  respectfully 
shows  unto  this  Honorable  Court: 

I. 

That  heretofore,  to  wit,  on  September  18,  1942,  Recon- 
struction Finance  Corporation,  a  federal  corporation,  an 
agency  of  the  United  States  of  America,  by  resolution  of 
its  Board  of  Directors,  determined  that  it  is  necessary  that 
the  lands  hereinafter  referred  to  be  acquired  for  war  pur- 
poses by  condemnation  proceedings,  and  that  in  connection 
therewith  the  immediate  right  to  occupy,  use  and  improve 
such  lands  be  acquired,  and  thereupon  requested  the  At- 
torney General  of  the  United  States  to  cause  the  necessary 
proceedings  to  be  instituted  for  the  condemnation  of  said 
lands,  and  to  procure  a  court  order  granting  immediate 
right  to  occupy,  use  and  [64]  improve  said  lands,  pursuant 
to  the  provisions  of  the  Act  of  Congress  approved  March 
27,  1942  (Public  Law  507,  77th  Congress),  and  Executive 
Order  9217.  issued  by  the  President  of  the  United  States 
on  August  7,  1942;  that  upon  said  determination  by,  and 
request  of,  said  Reconstruction  Finance  Corporation,  peti- 
tioner, on  September  28,  1942,  filed  its  Complaint  in  Con- 
demnation, in  this  Court,  as  Civil  No.  2454-B,  wherein 
and  whereby  it  sought  to  condemn  the  lands  designated  in 
the  aforesaid  determination  and  request  of  said  Recon- 
struction Finance  Corporation.  A  true  and  correct  copy 
of  said  resolution  and  request  is  attached  hereto,  marked 
"Exhibit  A",  and  made  a  part  hereof.     Said  Complaint 
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in  Condemnation,   filed  as  aforesaid,  is  by  reference  in- 
corporated herein  and  made  a  part  hereof. 

II. 

That  thereupon,  to  wit,  on  September  28,  1942,  upon 
the  fihng  of  said  Complaint  in  Condemnation  in  this  Court 
as  aforesaid,  this  Court  made  and  entered  its  order,  by  this 
reference  incorporated  herein  and  made  a  part  hereof, 
granting-  the  petitioner,  United  States  of  America,  immedi- 
ate possession  of  the  property  described  in  its  said  Com- 
plaint; and  thereupon  and  pursuant  to  said  order  petitioner 
took  and  went  into  possession  of  all  the  property  described 
in  said  Complaint,  and  since  that  date  petitioner  has  been, 
and  now  is,  in  possession  of  all  of  said  property.  That 
petitioner  took  possession  of  said  property  as  aforesaid 
by  and  through  the  Defense  Plant  Corporation,  a  federal 
corporation,  an  agency  of  the  aforesaid  Reconstruction 
Finance  Corporation;  that  upon  taking  possession  of  said 
property  as  aforesaid,  said  Defense  Plant  Corporation 
employed  the  Union  Oil  Company  of  California,  a  corpora- 
tion, to  make  an  inventory  of  the  oil  well  machinery  and 
equipment  located  on  the  property  taken  as  aforesaid,  and 
to  conserve,  maintain  and  operate  said  property  for  and 
on  behalf  of  petitioner. 

III. 

That  thereafter  on  October  26,  1942,  petitioner.  United 
States  of  America,  by  and  through  said  Reconstruction 
Finance  Corporation,  filed  a  Declaration  of  Taking  in  the 
aforesaid  condemnation  i action.  Civil  No.  2454-B,  [65] 
pursuant  to  Section  258a  of  40  U.  S.  C.  A.,  in  the  above 
entitled  Court,  wherein  and  whereby  it  took  the  full  fee 
simple  title,  subject  only  to  existing  easements  for  public 
utilities,  in  and  to  all  the  property  described  in  the  afore- 
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said  Complaint  in  Condemnation  and  in  said  Declaration 
of  Taking,  and  simultaneously  deposited  in  the  Registry  of 
this  Court  the  estimated  just  compensation  for  the  proper- 
ty so  taken.  Said  Declaration  of  Taking  is  by  reference 
incorporated  in  and  made  a  part  hereof. 

IV. 

That  thereafter  on  October  4,  1943,  the  said  Recon- 
struction Finance  Corporation,  by  an  amendatory  resolu- 
tion duly  and  regularly  adopted  by  its  Board  of  Directors, 
approved,  ratified  and  confirmed  the  taking,  condemnation 
and  possession  of,  among  others,  all  the  property  herein- 
after referred  to,  and  the  inclusion  thereof  in  this  pro- 
ceeding. A  true  and  correct  copy  of  said  amendatory 
resolution,  and  the  request  to  the  Attorney  General  of  the 
United  States  therein  provided  for.  is  annexed  hereto, 
marked  "Exhibit  B",  and  made  a  part  hereof. 

V. 

That  thereafter  on  January  12,  1944,  pursuant  to  the 
request  of  the  said  Reconstruction  Finance  Corporation  to 
the  Attorney  General  of  the  United  States,  and  by  the 
authority  of  the  said  Attorney  General,  the  petitioner, 
United  States  of  America,  by  its  attorneys  of  record,  filed 
herein  its  First  Amended  Complaint,  which  is,  in  so  far 
as  is  material  and  pertinent  to  this  petition,  by  reference 
incorporated  herein  and  made  a  part  hereof;  that  there- 
after on,  to  wit,  January  20.  1944,  said  petitioner  filed  in 
said  condemnation  proceeding  the  inventory  referred  to  in 
Paragraph  XV  of  its  said  First  Amended  Complaint,  a 
true  copy  of  which,  in  so  far  as  is  material  and  pertinent 
to  this  petition,  is  annexed  hereto,  marked  "Exhibit  C", 
and  made  a  part  hereof. 


United  States  of  America  69 

VI. 

That  thereafter  on  April  30,  1945,  Samarkand  Oil 
Company,  a  corporation,  and  a  defendant  in  said  con- 
demnation proceeding,  appeared  and  filed  its  Answer  there- 
in to  petitioner's  First  Amended  Complaint,  and  [66]  al- 
leged, among  other  things,  that  it  was  the  owner  of  a 
certain  oil  and  gas  sublease  on  a  portion  of  the  lands 
described  in  petitioner's  Complaint,  and  First  Amended 
Complaint,  and  in  its  Declaration  of  Taking  filed  as  afore- 
said; and  said  defendant  further  alleged  that  it  was,  on 
September  28,  1942,  the  owner  of  all  the  personal  proper- 
ty situate  on  its  aforesaid  leasehold,  particularly  described 
in  its  said  Answer;  and  said  defendant  further  alleged 
that  said  personal  property  was,  on  said  September  28, 
1942,  unlawfully  taken  by  petitioner,  United  States  of 
America,  Reconstruction  Finance  Corporation,  a  federal 
corporation,  and  Defense  Plant  Corporation,  a  federal  cor- 
poration, and  their  agents,  and  that  said  personal  property 
was,  on  said  date,  of  the  reasonable  value  of  $261,104.14; 
and  said  defendant  in  said  Answer  further  alleged  that 
in  the  event  that  judgment  in  said  condemnation  proceed- 
ing decrees  the  taking  of  its  said  real  and/or  personal 
property  by  condemnation,  said  defendant  should  have 
judgment  against  petitioner  for  the  alleged  value  thereof. 

VII. 

That  thereafter  on  May  28,  1945,  Treasure  Company, 
a  corporation,  and  a  defendant  in  said  condemnation  ac- 
tion filed  as  aforesaid,  filed  an  Amended  Answer  to  peti- 
tioner's First  Amended 'Complaint  in  Condemnation  filed 
as  aforesaid,  and  alleged,  among  other  things,  that  it  was 
the  owner  of  certain  oil  and  gas  subleases  on  a  portion 
of  the  lands  described  in  petitioner's  Complaint  and  First 
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Amended  Complaint  in  Condemnation  and  in  its  Declara- 
tion of  Taking  filed  in  this  Court  as  aforesaid;  and  said 
defendant  further  alleged  that  it  was,  on  September  28, 
1942,  the  owner  of  certain  personal  property  and  improve- 
ments upon  the  real  property  described  in  its  Amended 
Answer,  which  personal  property  and  improvements  were 
generally  described  in  an  exhibit  annexed  to  said  Amended 
Answer;  and  said  defendant  further  alleged  in  said 
Amended  Answer  that  said  personal  property  was,  on 
September  28,  1942,  unlawfully  taken  by  Petitioner,  the 
United  States  of  America,  Reconstruction  Finance  Cor- 
poration, a  federal  corporation,  and  Defense  Plant  Cor- 
poration, a  federal  corporation,  and  their  agents,  and  that 
said  personal  property  was,  on  September  28,  1942,  of 
the  value  of  [67]  $180,231.82;  and  said  answer  further 
alleged  that,  in  the  event  that  judgment  in  said  condenma- 
tion  proceeding  decrees  the  taking  by  condemnation  of 
said  real  and  personal  property  for  the  purposes  recited 
in  petitioner's  First  Amended  Complaint,  the  said  defend- 
ant should  have  judgment  for  the  alleged  value  of  its 
aforesaid  leasehold  estate  and  personal  property. 

VIII. 
That  by  reason  of  the  pleadings  filed  as  aforesaid  in 
said  condenmation  proceeding,  the  said  proceeding  is 
now,  and  has  been  since  April  30,  1945,  at  issue  as  to  the 
real  and  personal  property  claimed  by  the  defendant  Sam- 
arkand Oil  Company  and  described  in  its  said  answer ;  and 
the  said  proceeding  is  now,  and  has  been  since  May  28, 
1945,  at  issue  as  to  the  real  and  personal  property  claimed 
by  the  defendant  Treasure  Company  and  described  in  its 
said  Amended  Answer. 
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IX. 

That  thereafter  on  September  27,  1945,  the  said  Samar- 
kand Oil  Company  filed  a  complaint  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of  Los 
Angeles,  as  Case  No.  505,968,  against  the  Union  Oil 
Company  of  California,  as  sole  defendant,  for  the  recovery 
of  the  possession  of  the  personal  property,  (or  its  value 
in  damages  for  withholding)  which  is  described  in  its 
answer  filed  in  the  condemnation  suit  as  aforesaid,  not- 
withstanding that  said  defendant  then  well  knew  that  pos- 
session of  said  property  was,  in  truth  and  in  fact,  taken 
by  your  petitioner  in  said  condemnation  proceeding,  and 
that  said  defendant  had  joined  issue  in  said  proceeding 
and  submitted  to  this  Court  the  determination  of  your 
petitioner's  right  to  take  and  condemn  said  personal  prop- 
erty, 

X. 

That  on  September  27,  1945,  the  said  Treasure  Com- 
pany filed  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Los  Angeles,  as  Case  No. 
505,967,  a  complaint  against  the  Union  Oil  Company  of 
California,  as  sole  defendant  for  the  recovery  of  possession 
of  the  personal  property,  (or  its  value  in  damages  for 
withholding)  which  [68]  is  described  in  its  amended  an- 
swer filed  in  the  condenmation  suit  as  aforesaid,  notwith- 
standing that  said  defendant  then  well  knew  that  possession 
of  said  property  was,  in  truth  and  in  fact,  taken  by  your 
petitioner  in  said  condemnation  proceeding,  and  that  said 
defendant  had  joined  issue  in  said  proceeding  and  sub- 
mitted to  this  Court  the  determination  of  your  petitioner's 
right  to  take  and  condemn  said  personal  property. 
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XL 

That  on  November  10,  1945,  the  said  Samarkand  Oil 
Company  filed  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Los  Angeles,  an  action 
against  Union  Oil  Company  of  California,  as  sole  de- 
fendant, Case  No.  507,386,  for  damages  for  alleged 
wrongful  production  and  removal  of  gas  and  oil  from 
Samarkand  Oil  Company's  leasehold  estate  described  in  its 
answer  filed  in  the  condemnation  proceeding  as  aforesaid; 
notwithstanding  that  said  defendant  then  well  knew  that 
petitioner  had  filed  in  said  condemnation  proceeding  its 
Declaration  of  Taking,  which  included  the  said  leasehold 
estate,  and  had  deposited  in  the  Registry  of  this  Court 
the  estimated  just  compensation  therefor,  and  that  said 
defendant  had  filed  its  answer  in  said  condemnation  pro-  ^ 
ceeding  and  submitted  the  determination  of  its  rights  to  I 
the  jurisdiction  of  this  Court 

XIL 

That  on  November  10,  1945,  the  said  Treasure  Com- 
pany filed  in  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Los  Angeles,  an  action  against 
Union  Oil  Company  of  California,  as  sole  defendant.  Case 
No.  507,385,  for  damages  for  alleged  wrongful  production 
and  removal  of  gas  and  oil  from  Treasure  Company's 
leasehold  estate  described  in  its  amended  answer  filed  in 
the  condemnation  proceeding  as  aforesaid;  notwithstand- 
ing that  said  defendant  then  well  knew  that  petitioner  had 
filed  in  said  condemnation  proceeding  its  Declaration  of 
Taking,  which  included  the  said  leasehold  estate,  and  had 
deposited  in  the  Registry  of  this  Court  the  estimated  just 
compensation  therefor,  and  that  said  defendant  had  filed 
its  amended  answer  in  said  condemnation  proceeding  and 
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submitted  the  determination  of  its  rights  to  the  jurisdic- 
tion of  this  [69]  Court. 

XIII. 

That  the  property  described  in  and  which  forms  the 
subject  matter  of  the  actions  described  in  Paragraphs  IX, 
X,  XI,  and  XII  hereof  is  a  portion  of  the  property  taken, 
condemned,  and  possessed  by  petitioner,  United  States  of 
America,  in  this  proceeding,  being  the  property  more  par- 
ticularly described  in  its  First  Amended  Complaint  on  file 
herein,  and  in  Exhibit  C  hereof. 

XIV. 

That  at  and  during  all  the  times  mentioned  herein  and 
now,  and  in  and  about  the  custody,  control,  management, 
and  operation  of,  among  others,  the  property  in  this  peti- 
tion referred  to  and  which  is  the  subject  matter  of  the 
aforesaid  actions  filed  by  Samarkand  Oil  Company  and 
Treasure  Company  in  the  Superior  Court  of  the  State  of 
California  as  aforesaid,  the  said  Union  Oil  Company  of 
California  is,  and  was  at  all  times  herein  mentioned,  the 
agent  of  petitioner.  United  States  of  America;  that  at  all 
such  dates  and  times  your  petitioner  was,  and  is,  the  prin- 
cipal and  the  real  and  only  party  in  interest  in  connection 
with  the  possession,  custody,  control,  management,  and 
operation  of  the  property  described  and  referred  to  in  the 
aforesaid  actions  filed  by  the  defendants  Samarkand  Oil 
Company,  a  corporation,  and  Treasure  Company,  a  cor- 
poration, in  the  Superior  Court  of  the  State  of  California, 
as  aforesaid.  That  the  facts  in  this  paragraph  set  forth 
were  well  know^n  to  said  Samarkand  Oil  Company  and  said 
Treasure  Company  at  and  long  prior  to  the  time  of  the 
filing  of  their  aforesaid  actions  against  Union  Oil  Com- 
pany of  California,  in  the  Superior  Court  of  the  State  of 
California. 
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XV. 

That  in  the  taking,  retaining,  and  condemnation  of  the 
property  described  herein  your  petitioner,  United  States 
of  America,  is  exercising  a  power  of  sovereignty  and  is 
subject  only  to  the  constitutional  limitations  governing  the 
exercise  of  such  power  and  to  such  orders  and  decrees  as 
this  Honorable  Court  may  make  during  this  proceed- 
ing.   [70] 

XVI. 
That  by  reason  of  the  premises,  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  County  of  Los 
Angeles,  was  and  is  without  jurisdiction  to  hear  or  deter- 
mine any  of  the  matters  and  issues  in  the  actions  described 
in  Paragraphs  IX,  X,  XI,  and  XII  hereof,  or  to  make 
any  order,  or  judgment,  for  possession,  or  to  fix  any 
measure  of  damages  for  the  taking  and  possession  of  said 
property,  or  any  portion  thereof. 

XVII. 

That  to  permit  the  defendants  Samarkand  Oil  Company, 
a  corporation,  and  Treasure  Company,  a  corporation,  to 
proceed  further,  or  to  judgments,  in  the  actions  described 
in  Paragraphs  IX,  X.  XI.  and  XII  hereof,  would  result  in 
unseemly  conflict  with  the  power  and  jurisdiction  of  this 
Court  in  this  condemnation  proceeding  in  this;  that  it 
would  tend  to  wrongfully  and  unlawfully  hamper,  restrict, 
and  impede  petitioner,  United  States  of  America,  in  and 
about  the  exercise  of  its  power  of  eminent  domain,  and 
would  tend  to  obstruct,  impede,  embarrass  and  delay  this 
Honorable  Court  in  its  determination  and  enforcement  of 
the  constitutional  and  statutory  provisions  relative  to,  the 
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taking  and  condemnation  for  public  use  of  the  property 
which  forms  the  subject  matter  of  this  suit,  and  of  the 
determination  of  the  just  compensation  to  be  paid  for 
such  taking  and  condemnation,  and  the  apportionment  of 
such  compensation  to  the  parties  who  may  be  entitled 
thereto  of  v/hich  it  has  prior  and  exclusive  jurisdiction. 

XVIII. 

That  in  the  employment  of  Union  Oil  Company  of  Cali- 
fornia to  conserve,  maintain  and  operate  the  aforesaid 
real  and  personal  property,  for  Defense  Plant  Corporation, 
as  aforesaid,  said  Defense  Plant  Corporation  covenanted 
and  undertook  to  save  and  hold  harmless  said  Union  Oil 
Company  of  California  from  and  against  any  claims  and 
demands  or  causes  of  action  on  the  part  of  third  persons 
resulting  from  the  condemnation,  taking  or  acquisition  of 
the  site  or  any  portion  thereof,  or  the  possession  or  occu- 
pancy thereof  by  Union  Oil  Company  of  California  under 
its  said  agreement  of  employment  by  said  Defense  Plant 
Corporation;  that  by  joint  resolution  [71]  of  Congress 
(Public  Law  109,  79th  Congress),  approved  June  30, 
1945,  effective  July  1,  1945,  Defense  Plant  Corporation, 
among  others,  was  dissolved,  and  its  powers,  functions, 
and  liabilities  were  transferred  to  said  Reconstruction 
Finance  Corporation;  that  Reconstruction  Finance  Cor- 
poration is  wholly  owned  by  your  petitioner,  United  States 
of  America ;  that  by  reason  of  the  facts  aforesaid,  peti- 
tioner is  the  real  party  in  interest  in  the  defense  of  the 
aforesaid  actions  in  the  Superior  Court  of  the  State  of 
California,  although  not  before  said  court  and  not  sub- 
ject to  its  jurisdiction,  and  any  judgments  rendered  there- 
in would,  in  effect,  be  a  judgment  against  it,  in  absentia, 
and  payable  out  of  its  treasury. 
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Wherefore,  petitioner  being  without  other  remedy  in  the 
premises,  prays  this  Honorable  Court  for  an  order  en- 
joining and  restraining  the  defendants  Treasure  Company, 
a  corporation,  and  Samarkand  Oil  Company,  a  corpora- 
tion, and  their  respective  agents  and  attorneys,  successors 
and  assigns,  and  each  of  them,  from  proceeding  further 
in  the  actions  described  in  Paragraphs  IX,  X,  XI,  and  XII 
hereof,  or  from  doing  or  attempting  to  do  any  act,  or 
taking  any  proceeding,  tending  to  fix  or  determine  their 
rights,  or  the  rights  of  any  or  either  of  them,  or  of  peti- 
tioner, United  States  of  America,  or  any  of  its  agencies 
and  their  agents,  in  connection  with,  resulting  from,  or 
growing  out  of  the  entry  upon,  taking,  and  continued 
possession  or  condemnation  of  the  property,  or  any  por- 
tion thereof,  described  in  petitioner's  First  Amended  Com- 
jilaint  on  file  herein,  and  except  such  proceedings  in  this 
Court  as  are  provided  for  by  its  rules  of  practice  or  by 
the  laws  in  such  case  made  and  provided. 

Petitioner  further  prays  for  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  case  may  require 
and  as  to  the  Court  shall  seem  meet,  just  and  equitable. 

Dated:    This  11th  day  of  February.  1946. 

UNITED   STATES   OF   AMERICA 
By  Eugene  D.  Williams 
Special  Assistant  to  the  Attorney  General 

Of  Counsel  for  Petitioner: 

J.  F.  Mcpherson 

Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 

Special  Attorney,   Lands   Division, 
Department  of  Justice.    [72] 
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EXHIBIT  A 
RESOLUTION 

Whereas,  Defense  Plant  Corporation,  a  corporation 
created  pursuant  to  Section  5(d)  of  the  Reconstruction 
Finance  Corporation  Act,  as  amended,  deems  it  necessary 
for  war  purposes  to  acquire  certain  lands  in  the  vicinity 
of  Los  Angeles,  California,  (Playa  Del  Rey  Gas  Storage 
Project,  Plancor  1406)  for  use  as  a  storage  reservoir  for 
natural  gas;  and 

Whereas,  Defense  Plant  Corporation  has  been  unable 
to  acquire  title  by  purchase  to  the  lands  required  for  said 
storage  reservoir,  which  lands  are  fully  described  in  Ex- 
hibit "A"  attached  hereto  and  made  a  part  hereof ;  and 

Whereas,  This  Corporation  has  been  requested  by  De- 
fense Plant  Corporation  to  cause  condemnation  proceed- 
ings to  be  instituted  in  the  name  of  the  United  States 
pursuant  to  the  provisions  of  the  act  of  Congress  approved 
March  27,  1942  (Public  Law  507,  77th  Congress)  and 
Executive  Order  9217,  issued  by  the  President  of  the 
United  States  on  August  7,  1942,  by  virtue  of  and  pur- 
suant to  authority  vested  in  him  pursuant  to  said  Public 
Law  507,  77th  Congress,  supra; 

Whereas,  Defense  Plant  Corporation  has  agreed  to 
make  available  the  funds  necessary  to  pay  the  costs  of 
acquiring  by  condemnation  the  lands  described  in  said 
Exhibit  "A"; 

Resolved  First,  It  is  necessary  for  War  purposes  that 
the  lands  described  in  Exhibit  "A"  be  acquired  by  con- 
demnation proceedings  and  in  connection  therewith  that 
the  immediate  right  to  occupy,  use  and  improve  such  lands 
be  granted. 
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Resolved  Second,  The  Secretary  or  Assistant  Secretary 
of  this  Corporation  be  and  hereby  are  authorized  and  di- 
rected to  request  the  Attorney  General  of  the  United 
States  to  cause  the  necessary  proceedings  to  be  instituted 
for  the  condemnation  of  such  lands  and  further,  to  cause 
the  necessary  action  to  be  taken  to  procure  a  court  order 
granting  immediate  right  to  [7i\  occupy,  use  and  im- 
prove the  lands  described  in  Exhibit  "A",  pursuant  to  the 
provisions  of  the  Act  of  Congress  approved  March  27, 
1942  (Public  Law  507,  77th  Congress)  and  Executive 
Order  9217,  issued  by  the  President  of  the  United  State> 
on  August  7,  1942,  by  virtue  of  and  in  pursuance  to 
authority  vested  in  him  pursuant  to  said  Public  Law  507, 
77th  Congress,  supra. 

Resolved  Third,  That  the  General  Counsel  or  an  As- 
sistant General  Counsel  of  this  Corporation  is  hereby 
authorized  and  directed  to  take  all  necessary  and  appro- 
priate action  to  carry  out  the  instructions  and  authoriza- 
tions provided  in  this  resolution. 

********* 

The  foregoing  resolution  was  duly  adopted  by  the  Board 
of  Directors  of  Reconstruction  Finance  Corporation  on 
the  18th  day  of  September,  1942. 

(Seal)  LEO  NIELSON 

Secretary 
Reconstruction   Finance  Corporation 
Plancor   1406  [74] 
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RECONSTRUCTION  FINANCE  CORPORATION 
Washington 

September  19,  1942 

The  Honorable  Francis  Bidclle 
Attorney  General  of  the  United  States 
Washington,  D.  C. 

Dear  Sir: 

In  connection  with  the  establishment  of  a  reservoir  for 
the  storing  and  conservation  of  natural  gas  (Playa  Del 
Rey  Natural  Gas  Storage  Project,  Plancor  1406)  by  De- 
fense Plant  Corporation,  a  corporation  created  pursuant 
to  Section  5(d)  of  the  Reconstruction  Finance  Corporation 
Act,  as  amended,  to  relieve  a  shortage  of  gas  which  would 
impede  the  war  effort,  this  Corporation  has  determined 
that  it  is  necessary  for  war  purposes  to  acquire  certain 
lands  situated  in  the  City  of  Los  Angeles,  State  of  Cali- 
fornia. 

Therefore,  pursuant  to  the  provisions  contained  in  the 
Act  of  Congress  approved  January  22,  1932  (15  U.  S.  C. 
601-617)  as  amended,  and  Public  Law  507,  77th  Congress 
approved  March  27,  1942,  and  Executive  Order  9217 
issued  by  the  President  of  the  United  States  on  August 
7,  1942,  by  virtue  of  and  pursuant  to  authority  vested  in 
him  by  Title  II  of  the  Second  War  Powers  Act  1942,  ap- 
proved March  27,  1942  (Public  Law  507,  77th  Congress) 
authorizing  Reconstruction  Finance  Corporation  to  ac- 
quire and  dispose  of  property  deemed  necessary  for  mili- 
tary, naval  or  other  war 'purposes,  it  is  requested  that  you 
cause  the  necessary  proceedings  to  be  instituted  for  the 
acquisition  of  the  lands  described  in  the  enclosed  Exhibit 
"A".  The  estate  to  be  acquired  is  the  full  fee  simple  title 
subject  to  existing  easements  for  public  utilities. 
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You  are  advised  that  it  is  vital  to  the  successful  prose- 
cution of  the  war  that  the  United  States  be  granted  the 
immediate  right  to  occupy,  use  and  improve  the  lands  de- 
scribed in  Exhibit  "A".  It  is,  therefore,  requested  that 
you  cause  the  necessary  action  to  be  taken  to  procure  an 
order  from  the  court  granting  the  United  States  the  im- 
mediate right  to  occupy,  use  and  improve  said  lands  pur- 
suant to  the  provisions  of  the  Act  of  Congress  approved 
March  27,  1942  (Public  Law  507,  77th  Congress)  and 
Executive  Order  9217. 

Arrangements  have  been  made  for  the  procurement  of 
title  evidence  covering  the  lands  to  be  condemned.  Such 
title  evidence  will  be  made  available  to  the  United  States 
Attorney.   [75] 

The  Honorable  Francis  Biddle  Page  2 

There  are  enclosed  three  copies  of  a  descriptic^n  of  the 
lands  to  be  condemned  entitled  Exhibit  "A"  and  three 
copies  of  a  plat  showing  the  location  of  said  lands  to  be 
condemned. 

Very  truly  yours, 

LEO  NEILSON    (signed) 
Assistant  Secretary 

Enclosures 
WJRiebs 

Pursuant  to  T.  28  \J.  S.  Code,  Sec.  661,  I  certify  this 
to  be  a  true  copy  of  the  original  record  in  this  Department. 

(Seal)  J.   EDWARD  WILLIAMS 

Acting  Head,  Lands  Division 
Department  of  Justice  [76], 
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EXHIBIT  B 

AMENDATORY  RESOLUTION 

Whereas,  This  Corporation  at  the  request  of  Defense 
Plant  Corporation,  has  caused  condemnation  proceedings 
to  be  instituted  in  the  name  of  the  United  States  for  the 
purpose  of  obtaining  title  to  certain  lands  required  as  a 
storage  reservoir  for  natural  gas  (Playa  Del  Rey  Natural 
Gas  Storage  Project — Plancor  1406),  which  lands  are 
described  in  the  Exhibit  'A'  attached  to  the  Declaration 
of  Taking  forwarded  to  the  Department  of  Justice  on 
October  22,  1942;  and 

Whereas,  Defense  Plant  Corporation  has  taken  posses- 
sion of  and  desires  to  acquire  by  condemnation  title  to 
certain  machinery  and  equipment  located  upon  said  lands 
and  has  requested  this  Corporation  to  request  the  De- 
partment of  Justice  to  amend  the  petition  filed  for  the 
condemnation  of  said  lands  so  as  to  include  certain  ma- 
chinery and  equipment  located  upon  the  said  land,  which 
machinery  and  equipment  is  described  in  the  attached  Ex- 
hibit  'C. 

Resolved,  That  the  resolution  adopted  by  the  Board  of 
Directors  of  this  Corporation  on  September  18,  1942,  as 
amended,  be  and  hereby  is  further  amended  by  adding 
thereto  a  Resolved  Seventh  and  Resolved  Eighth  to  read 
in  full  as  follows: 

'Resolved  Seventh,  That  it  is  necessary  and  advanta- 
geous in  carrying  out  the  authority  vested  in  Defense 
Plant  Corporation  to  acquire  by  condemnation  the  ma- 
chinery and  equipment  described  in  said  Exhibit  'C 
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'Resolved  Eighth,  That  the  Secretary  or  an  Assistan 
Secretary  of  this  Corporation  be  and  hereby  is  authorize 
and  directed  to  request  the  Attorney  General  of  the  United 
[77]   States  to  take  such  action  as  may  be  necessary  for 
the   acquisition   by   condemnation   of   the   machinery   and 
equipment  described  in  said  Exhibit  'C. 


The  foregoing  resolution  was  duly  adopted  by  the  Board 
of  Directors  of  Reconstruction  Finance  Corporation  on 
the  4th  day  of  October,  1943. 

Seal  /s/  A.  T.  HOBSON 

Secretary 

Reconstruction  Finance  Corporation  [78] 

RECONSTRUCTION  FINANCE  CORPORATION 
Washington 

October  6.  1943 

Honorable  Francis  Biddle 
Attorney  General 
Department  of  Justice 
Washington.  D.  C. 

Re:  Plancor  1406 — Playa  Del  Rey  Gas  Storage  Project 
(U.  S.  V.  Certain  Parcels  of  Land  in  the  City  and 
County  of  Los  Angeles,  California,  et  al., 
No.  2454-B,  Civil. 

Dear  Mr.  Attorney  General: 

On  September  19.  1942  this  Corporation  requested  you 
to  institute  condemnation  proceedings  for  the  acquisition 
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of  certain  land  situate  in  Los  Angeles  County,  State  of 
California,  in  accordance  with  the  provisions  of  Public 
Law  507 — 77th  Congress  and  Executive  Order  9217. 

The  proper  operation  of  the  project  for  which  lands 
are  being  acquired  will  necessitate  the  acquisition  of  the 
machinery  and  equipment  described  in  the  attached  Ex- 
hibit "C"  which  was  located  upon  the  lands  taken  and  is 
owned  ostensibly  by  the  owners  of  said  land.  It  is  re- 
quested that  you  cause  the  necessary  action  to  be  taken  for 
the  acquisition  of  the  machinery  and  equipment  described 
in  the  attached  Exhibit  "C"  in  addition  to  the  lands  de- 
scribed in  the  Declaration  of  Taking  which  has  been  filed 
in  the  above-entitled  proceeding. 

Arrangements  have  been  made  for  the  procurement  of 
evidence  as  to  the  ownership  of  said  machinery  and  equip- 
ment and  such  evidence  will  be  made  available  to  the 
United  States  Attorney  for  the  Southern  District  of 
California, 

Very  truly  yours, 

Seal  A.  T.  Hobson   (signed) 

Secretary 

Pursuant  to  T.  28  U.  S.  Code,  Sec.  661,  I  certify  this  to 
be  a  true  copy  of  the  original  record  in  this  Department. 

J.  EDWARD  WILLIAMS 
Acting  Head,  Lands  Division 
Department  of  Justice   [79] 
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EXHIBIT  C 

IRL  D.  BRETT 
Special  Assistant  to 
the  Attorney  General 
808  Federal  Building 
Los  Angeles  12,  California 
MAdison  7411,  Ext.  221 
Attorney  for  Plaintiff. 

In  the  District  Court  of  the  United  States 

In  and  for  the  Southern  District  of  California 

Central  Division 

No.  2454-B  Civil 

United  States  of  America,  for  the  use  of  Reconstruction 
Finance  Corporation,  a  Federal  Corporation,  acting  in 
behalf  of  Defense  Plant  Corporation,  a  Federal  Corpora- 
tion, Plaintiff,  vs.  Certain  Parcels  of  Land  in  the  City  of 
Los  Angeles,  County  of  Los  Angeles,  State  of  California; 
City  of  Los  Angeles,  a  municipal  corporation;  County  of 
Los  Angeles,  a  body  politic  and  corporate;  State  of  Cali- 
fornia, a  corporation  sovereign;  Associated  Land  Owners, 
Inc.,  a  corporation,  et  al..  Defendants. 

INVENTORY  OF  THE  PROPERTY  AND  EQUIP- 
MENT REFERRED  TO  IN  PARAGRAPHS 
XIII,  XIV  AND  XV  OF  THE  FIRST  AMENDED 
COMPLAINT  FILED  HEREIN,  AND  WHICH 
IS  TO  BE  ACQUIRED  BY  CONDEMNATION 
IN  THE  ABOVE  ENTITLED  ACION.  [80]  , 
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INDEX 

Companies  and 
Well  Locations 

Block  Oil  Co.  #10 

Del  Rey  Oil  &  Gas  Co. 

Del  Rey  Oil  &  Gas  Co.  Line 

Del  Rey  #4 

Del  Rey  #5 

Del  Rey  #9 

Harper  Well  #1 

Herndon  Well  #29-2 

Kelley,  Th.  &  L.  C.  #1 

Mc Adams  Del  Rey  #1 

Mc Adams  Del  Rey  #2 

McAdams-Elliott  #1 

McAdams-EUiott  Tank  Setting 

McAdams  Tool  House 

Petrol  Big  Ben  #1 

Petrol  Oil  Co.  (at  McAdams  del  Rey  #1) 

Royalty  Service  Corp. — 

Well  12-1  74-75 

"     13-1  75-77 

-    F-1  77-78 

"     L-1  78-79 

"     L-4  79-80 

"     Pomoc  #1     SO-81 

"    24-2  82-83 

"     L-3  83-84 

Samarkand  Oil  Co. 
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1-5 

148-151 

143 

114-115 

116 

117-118 

6-14 

1^18 

18-25 

25-34 

35-45 

46-54 

147 

55-59 

60-63 

63-65 

66-97 (& 152) 


98-104 
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Companies  and 
Well  Locations 


Page 


So.  Cal.  Drilling  Co.  Well  #1  152 

Treasure  Well  #1  105-113 

Triangle  Oil  and  Refining  Co.  144_14(5 

Vidor  #1  119-120 

#2  121 

"      #3  122 

#5  123-124 

"      #6  125 

"      #7  126 

#8  127 

"      #9  128 

"      #10  129 

#11  130 

"      #12  131 

"      #13  132 

"      #14  134 

#15  135-136 

#16  137 

"      #17  138 

Vidor  #7,  #8.  #10,  #12,  #13  133 

Vidor  Lease  Tank  Setting —  139-142 

Main  Lines       141 

Roads  142  [81] 
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Union  Oil  Company  of  California 

Inventory  of  Materials  and   Supplies   Taken  Over  by 
Defense  Plant  Corporation — September  29,   1942. 

SAMARKAND  OIL  COMPANY 
Samarkand  Well  #1 
Description 


Lot  Misc.  Junk  pipe  and  fittings 
128'  Ideco  Steel  Derrick 
Regan  Crown  Block 
Rod  Board 
Radigan  Carrier  Bar 
Radigan  Horse  Head 
Wood  Walk  Beam 
Pitman 

Crank  Complete  w/con.  bal.  weights 
Theolite  Pump  complete 
Imperial  Stuffing  Box 
2>"  Steel  Tee 
3"  HP  Steel  Tee 
3"  Crane  Malb.  Tees 
2  1/2"  Crane  Chuck  Valve 
y  Kew  Union 
3"  Steel  Bull  Plug 
1/2"  Valve 
1/2"  Nipple 
3"  X  8"  Nipple 
3"  X  17"  Nipple 
18'  3"  Lead  Line 

3"  HP  Steel  Union 
3"  Bull  Plug 
3"  X  6"  Nipple 
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Quantity  Description 

2"  Tee 

2"  X  3"  Swedge 

2"  X  1"  Bushing 

2"  Clip  Gate 

2"  X  1  1/2"  Bushing 

1  1/2"  X  3/4"  Bushing 

Wooden  Band  Wheel 

12"  X  95' Belt 

Crank  Shaft  Base  complete  w/belt  pulley 

5'  6"  Tex  Rope  Pulley 

4  Cyc.  Buda  YR-425  w/7  Tex  Rope 

Pulleys 
Tex  Ropes 
3'  11"  Belt  Pulley 
3"  Ell 

3"  Kew  Union 
3"  Clip  Gates 
3"  Steel  Tees 
3"  Ell 

3"  X  2"  Bushing 
3"  C.  L.  Plug 
2"  X  4"  Nipple 
3"  Tee 
3"  Bull  Plug 
3"  X  6"  Nipple 
3"  Crane  16(X)#  Gate 
3"  X  8"  Nipples 
3"  Tee 
3"  X  10"  Nipple   [82] 
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Quantity 

Description 

Samarkan  Well  #1    (Continued) 

2 

3"  Bolt  H  P  Union 

1 

3"  X  2'  8"  Nipple 

2 

3"  Tees 

1 

3"  Darling  1600#  Valve  Gate 

1 

3"  X  4"  Nipple 

1 

3"  X  6"  Nipple 

1 

3"  X  8"  Nipple 

13' 

3"  Line  Pipe — Suction 

10' 

3"  Line  Pipe — Suction 

20' 

3"  Line  Pipe — Suction 

10' 

4"  Line  Pipe 

1 

3"  Kew  Union 

2 

3"  X  6"  Nipples 

3"  Clip  Gate 

3"  Bull  Plug 

3"  Gate  ? 

3"  X  4"  Nipple 

3"  Tee 

3"  Plug 

3"  X  2"  Swedge 

2 

3"  X  6"  Nipples 

2"  H.  P.  Tee 

2"  Bull  Plug 

2"  Ell 

2"  Tee 

2"  X  8"  Nipple 

2"  Clo  "Nipple 

2"  Kew  Union 

2"  X  24"  Nipple 

2"  Ck.  Valve 
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Quantit}- 

Description 

1 

2"  X  6"  Nipple 

1 

2"  Tee 

1 

2"  Steel  BuU  Plug 

2 

2"  X  10"  Nipple 

2 

2"  Flls 

1 

2"  X  4"  Nipple 

1 

3"x6'  Pipe 

1 

2"  X  2^  Pipe 

1 

2"  Tee 

1 

2"  Plug 

1 

2"  Gate — in  cellar 

1 

2"  X  12"  Nipple 

1 

2"  X  10"  Nipple 

1 

2"x6"    Nipple 

3 

2"  EUs 

3 

2"  Tees 

4 

2"  Kew  Unions 

3 

2"  Qip  Gates 

1 

2"  Gate — in  cellar 

2 

2"  X  6"  Nipples 

1 

2"  X  4"  Nipple 

1 

2"  X  12"  Nipple 

23 

2"  Pipe 

1 

2"  X  8"  Nipple 

8 

2"  Pipe 

1 

6  5  '8"  Landing  Clamp 

1 

6  5  '8"  Nipple  3'  long 

1 

H.  P.  Pump  Head       ?  make 

1 

4"  DrUl  Pipe  Collar  [83] 
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Quantity 

Description 

Samarkand  Well  #1  Continued 

4"  X  2"  Swedge 

4"  X  3"  Swedge 

4"  X  10"  Nipple 

4"  X  3"  Nipple 

4"  Line  Pipe  Collar 

3"  Line  Pipe  Collar 

3"  Tee — oil  line  to  Tanks 

3"  C.  L  Plug 

3"  H.  P.  Union 

3"  Steel  Bull  Plug 

2''  Tee 

2''  Plug 

3"  Valve         ?  make 

549' 

3"  Line  Pipe  (approx.) — mostly  buried 

4 

3"  Ells 

3 

3"  Brass  Valves — Tank  Setting 

3 

3"  Kew  Unions 

3 

3''  Tees 

2 

3"  X  6"  Nipples 

1 

3"  X  12"  Nipple 

2 

3"  X  48"  Nipples 

3"  Bull  Plug 

3x6  Swedge  Nipple 

1/2''  Glo  Valve 

3"  X  4"  Swedge 

2 

4"  Tee$ 

3"  X  6"  Nipple 

3"  X  10"  Nipple 

3"  X  12"  Nipple 

3"  Tee 
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Quantity 

Description 

3"  X  8"  Nipple 

3"  Std.  Union 

4"  C.  I.  Plug 

4"  X  16"  Nipple 

2 

4"  X  8'  Nipples 

4"  Std.  Flange  Union 

4"  Ell 

4"  Crane  Fig.  Gate  Valve  125# 

4"  X  6"  Nipple 

4"  X  16"  Nipple 

4"  Ells 

4"  X  28"  Nipple 

4"  X  27"  Nipple 

Wilgus  Gas  Regulator 

2 

1/4"  Valves 

1/4"  Ell 

1/4"  Union 

1/4"  Tee 

•3/ 

1/4"  Pipe 

1/4"  X  6"  Nipples 

Trumble  Gas  Trap  WM  276 

126' 

4"  Line  Pipe  (Gas) 

3"  X  17"  Nipple 

3"  Crane  Gate  125# 

3"  X  4"  Swedge  24"  long 

4"  Fairbanks  Ck.  Valve 

4"  X  3"  Bushing 

3"  X  4"  Nipple 

2 

3"  Kew  Unions   [84] 
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Quantity 

Description 

Samarkand  Well  #1   (Continued) 

78' 

3"  Line  Pipe 

2 

3"  Tees 

2 

3"  Bull  Plugs 

.8' 

3"  Pipe 

1 

6"  X  13"  S wedge 

2 

1"  Valve 

3 

1/2"  Valves 

3 

1/2"  X  4"  Nipples 

4 

1/2"  Ells 

47' 

1/2"  Pipe 

1 

1"  Plug 

2 

1"  Valves 

1 

1"  Ell 

1 

1"  Kew  Union 

1 

6"  X  2"  Swedge 

2 

2"  Kew  Unions 

3 

2"  Tees 

1 

2"  Bull  Plug 

2(y 

2"  Pipe 

2 

2"  Clip  Gates 

1 

2"  X  6"  Nipple 

2 

2"  X  4"  Nipples 

1 

2"  X  1/2"  Bushing 

1 

1/2"  H.  P.  Valve 

1 

1/2"  Ell 

2 

1/2"  X  6"  Nipples 

1 

2"  X  6"'Nipple 

1 

2"  Kew  Union 

7' 

2"  Pipe 

1 

2"  Tee 
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Quantity 

Description 

1 

2"  xl"  Bushing 

1 

V  Valve 

3 

2"  Ells 

5 

2"  Tees 

2 

2"  Plugs 

1 

2"  X  6"  Nipple 

1 

2"  Ell 

2 

2"  Bull  Plugs 

1 

2"  Kew  Union 

1 

2"  X  6"  Nipple 

4 

2"  X  4"  Nipples 

1 

2"  Clip  Gate 

AT 

2"  Pipe 

1 

2"  Valve 

2 

2"  X  4"  Nipples 

2 

2"  Ck.  Valve 

2 

2"  45  Ell 

1 

2"  X  6"  Nipple 

2 

2"  Kew  Unions 

24' 

2"  Pipe 

1 

2"  X  6"  Nipple 

1 

2"  Tee 

1 

2"  Plug 

2 

2"  Clip  Gates 

2 

2"  Kew  Unions 

SCK 

2"  Pipe 

2 

2"  X  A"  Nipples 

1 

2"  Kew  Union 

1 

2"  X  2"  Nipple  [85] 
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Description 
Samarkand  Well  #1   (Continued) 

2"  Steel  Bull  Plug 

2"  Tee 

2"  X  8"  Nipple 

2"  X  V  Bushing 

1"  X  1/2"  Swedge 

1/2"  Kew  Union 

1/2"  X  2"  Nipple 

1/2"  Valve 
75'  1/2"  Pipe 

22'  3"  8  th.  Line  Pipe 

3"  Kew  Fig.  Union 

3"  E.  H.  Malb.  Tee 

3"  X  6"  Nipple 

3"  X  1  1/4"  Malb.  Reducer 

1  1/4"  X  3"  Nipple 

1  1/4"  X  1"  Malb.  Reducer 

1"  Std.  Brass  Gate  Valve 

3"  8  th.  Line  Pipe 

3"  Std.  Malb.  St.  Ell 

3"  E.  H.  Malb.  Tee 

3"  X  4"  Nipple 

3"  N.  R.  S.  Gate  Valve 

3"  X  12"  Nipple 

3"  Std.  Malb.  Tee. 

3"  Bull  Plug 

3"  X  4"  Nipple 

3"  Rapid  Tank  Flange 
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Quantity 

42! 


2 
2 
2 
2 
2 
1 

zcxy 
1 

4 
1 

75(y 

6400' 
250^ 


6300' 
2100' 
4200' 
1 
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Description 
3"  R  R  Union 
3"  Line  Pipe  8  th. 
3"  Kevv  Union 
3"  X  12"  Nipple 
3"  Clip  Gate 
3"  X  10"  Nipple 
4"  X  3"  Forged  Steel  Cross 
3"  E.  H.  Hyd.  N.  R.  S.  Gate  Valve 
4"  E.  H.  Hyd.  N.  R.  S.  Gate  Valves 
3"  E.  H.  Steel  Tees 
4"  X  3"  Steel  Bull  Plugs 
4"  Shaffer  Floor  Beams 
4"  Hughes  Gate  Valve 
2"  Line  Pipe 
2"  R  R  Union 
2"  Ells 

2"  E.  H.  Brass  Gate  Valve 
12  3/4"  Casing-Estimated 
6  5/8"  Casing — Estimated 
4  3/4"  Liner — Estimated 
Sub  surface  equipment  records  not  avail- 
able September  29th,  1942. 
2  1/2"  Upset  tubing — Approximately 
7/8  X  30  Sucker  Rods — Approximately 
3/4  x  30  Sucker  Rods — Approximately 
Dbl.  Ball  Nielson  Pump  [86] 
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Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 


SAMARKAND 

Quantity 

Description 

1 

Regan  Crown 

1 

Regan  4  sheave  travel  block 

1 

850^  Casing  Line 

1 

Calf  Wheel  complete  w/cat  head,  clutch 

and  sprockets 

1 

Dehydrating  Unit 

1 

Home  made  heater 

2 

6"  Rapid  Tank  Flanges 

4 

6"  X  6"  Nipples 

3 

6"  Std.  Malb.  Ells 

2 

6"  X  10"  Nipples 

2 

6"  Std.  Malb.  Bull  Plugs 

3 

6"  Std.  Malb.  Tees 

2 

6"  X  10"  Nipples 

8 

6"  Std.  F.  S.  Comp.  Flanges 

100' 

6"  Line  Pipe 

1 

3"  X  10"  Nipple 

210' 

5  9/16"  connected  drill  pipe 

1 

6"  Std.  0  S  &  Y  Gate  Valve 

1 

.       5"  X  4"  Swedge 

1 

4"  X  8"  Nipple 

1 

4"  Kew  Fig.  Union 

2 

4"  Std.  Malb.  Tees 

1 

4"  Bull  Plug 

40' 

4"  8  th.  Line  Pipe 

3 

4"  Std.  Malb.  Ells 

1 

4"  N.  R.  S.  Gate  Valve 

1 

4"  G  H  Malb.  Tee 
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Quantity 

Description 

1 

4"  X  4"  Nipple 

1 

4"  X  4"  Nipple 

2 

4"  X  12"  Nipples 

2(xy 

3"  Line  Pipe 

1 

3"  Std.  N.  R.  S.  Gate  Valve 

2 

3"  R  R  Union 

1 

3"  Clip  Gate 

1 

3"  Kew  Union 

2 

1500  Bbl.  Double  bolted  3  ring  cone  to] 

tanks  w/  stairway 

52  Jts. 

4  1/2"  Drill  I'ipe  w/tool  jts. 

48  Jts. 

5  9/16"  Drill  Pipe  w/tool  jts. 

1 

8  5/8"  Overshot  w/wash  pipe 

1 

24"  Conductor  Pipe 

122  Jts. 

4  1/2"  Drill  Pipe 

176  Jts. 

3  1/2"  Drill  Pipe 

1 

4  1/4"  X  50'  Kelly 

1 

4  1/4"  X  30'  Kelly 

1 

6  1/4"  X  Sa  Kelly 

2 

5  9/16"  Drill  Collars  (30') 

1 

4  1/2"  Drill  Collars  (10')  short 

1 

Shop  made  hoist  "Emsco"  vv/1240 

sprocket  9  3/4"  break  band 

1 

#3426  Draw  works 

1 

4  1/2"  Swivel  tubing  block 

1 

#12  Rotary  machine 

1 

Emsco  2  sheave  24"  tubing  block 

1 

6"  type  "A"  Swivel   [87] 
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Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 

Samarkand  Continued 


Description 


12  1/2"  Solid  Spider 
Fordson  motor  mounted  on  5  1/2"  x  18"- 
X  1/2"  I  Beams  shop  made 
1  2  1/2"  3(y  Rotary  Hose 

1  14'  Single  sheave  snatch  block 

1  Nuttal  Reduction  Gear 

1  Westinghouse  Oil  Well  Motor  35-65  HP, 

Frame  #7680,  Style  #489275,  Serial 
#4839003-440  Volts 

1  Westinghouse  Oil  Well  Motor  35  HP, 

Frame  6620,  Style  512097,  Serial 
^4788046,  440  Volts 

2  2/2  Gal.  Fire  Ext. 

1  Westinghouse  Oil  Well  Motor  75  HP, 

Frame  752G,  Style  512095,  Serial 
$  4732197 

1  Westinghouse    Grid    w/controller    type 

"S"  Frame  50  Style  515442,  Control- 
ler type  "S"  Frame  #50  Style  #S- 
019E604 

1  Tool  Box 

1  15'3"xl7'6"  Mud  Tank 
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Quantity  Description 

2  7%  X  14  Power  driven  Gardner  Denver 

pumps 

1  Westinghouse  Oil  Well  Motor  25-55  HP 

Frame  7620  Style  489275  Serial  482- 
4930-^WO  Volts 

2  Westinghouse    Grid    w/Controller    style 

"S"  Frame  #50  Style  515442 

Panel  Board  4  switches 

Emsco  Rotary  Machine 

5  sheave  Regan  54"  Casing  Block 

Shop  made  hoist  w/6  cylinder  motor 

16-3/4"  Fish  tail  bit 

16-3/4"  Fish  tail  bit 

7  sheave  high  deck  Regan  Crown  Mud 
end  for  \A-7%  Gardner  Denver  Pump 

12-3/4"  Steel  Drill  Gate  Valve 

10"  Steel  Gate  Valve 

10"  Fig.  Steel  Cross  w/6"  outlets 

6"  type  G.  S.  Swivel 

12'  X  16'  Corg.  Iron  Bldg.  w/wood  frame 

ISOa  134"  Wire  Line 

6000'  9/16"  Sand  Line 

2  Steel  Cat  wheels 

1  Lot  Misc.  Junk  [88] 
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Union  Oil  Company  of  California 

Inventory  of  Materials  and  Supplies  Taken  Over  by 
Defense  Plant  Corporation — September  29,   1942. 

TREASURER  OIL  COMPANY 
2600  W^ashington  Blvd.,  Venice,  Calif- 
Description  : 
Treasurer  Well   ^1 

1  122'  Emsco  derrick  w/  reinforcings 

1  3  Sheave  Pump  Crown 

1  Westinghouse  Oil  Well  Motor  30-50  HP, 

Frame    #7526,    Style   489274,    Serial 
4717084 
1  Grid  w/  controller  Westinghouse  Style 

"S",  Frame  40  Style  So  19  D  227 
1  Square  D  Safety  Switch  20  HP,   Cat. 

#463420 
1  Trumball  Switch  Type  A.G.,  3  Pole,  50 

HP,  Cat.  #575  AC 
Lacy  Pump  Unit  type  OD60,  Ser.  #76 
Manzel  Tritolite  Pump 
2 j^"  Upset  8  th.   Tubing  R-2  standing 
in  derrick 
6  Jts  2>^"  Upset  8  th.  Tubing  R-2  on  rack 

5  Jts  2>^"  Upset  8  th.  Tubing  R-1  on  rack 

9  3/4"  X  30  Rods 

5  7/8"  X  30  Rods 

175  3/4"  X  30  Rods 

67  7/8"  X  30  Rods 

ISO'  l"Gal.  Conduit 

3  14"  Reflectors 
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Quantity 

Description 

6 

Yz"  Conduit  outlets 

1 

l34"Radgan  Polish  Rod 

1 

3"  Oil  Well  Stuffing  Box 

1 

l"x  6"  Nipple 

1 

1"  Std.  Brass  Gate  Valve 

1 

1"  Malb.  St.  Ell 

1 

1"  X  12"  Nipple 

2 

2^/2  Gal.  Foamite  Fire  Ex. 

25' 

%"  Copper  Tubing 

4 

%"  Copper  Tubing  Connections 

1 

3/8"  R  R  Union 

1 

3/8"  Brass  Swing  Ck.  Valve 

2 

3/8"  Brass  Stop  Cock 

2 

3/8"  Malb.  Ells 

2 

3/8"  Malb.  St.  EUs 

1 

3/8"  Malb.  Tee 

3 

3/8"  X  4"  Nipples 

4 

3^"  Malb.  Tee 

i4"45°  Ell 

>4"  Malb.  Ell 

Yi"  Std.  Brass  Gate  Valve 

1"  X  ^"  Bushing 

1"  Malb.  Tee 

1"  Std.  Gate  Valve 

1"  Malb.  Ells 

1"R  R  Union 

1"  Clip  Gate 

3 

l"x  6"  Nipples 

20' 

Y2'  Blk.  Pipe   [89] 
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1 
3 
1 
3 
1 
1 
1 
2 
1 
1 

1 

2 

1 

1 

1 

1 

5 

1 

1 

4 

1 

2 

2 

1 

1 

2 

5' 

1 

1 


Description 
Treasurer  Well  #1 

4"  Rid.  Union 

^2"  Std.  Brass  Gates 

4"  St.  Ell 

.4"  Std.  Malb.  Tees 
^''  Std.  Malb.  Union 
.  ^"  Std.  Angle  Gate  Valve 
3/4"  Clip  Gate 
1"  Brass  Gate  Valves 
3/4"  Std.  Brass  Swing  Ck.  Valve 
Master  Motor  }i  HP,  type  RA,  Frame 

5820,  Serial  MD  1144,  Style  42540 
3"  Fg.  Steel  Cross 
3"  Hughes  St.  Gate  Valves 
3"  Derling  Hyd.  Gate  Valve 
3"  Shaffer  Flow  Beam 
3"  Jefferson  Union 
3"  Std.  Swing  Ck.  Valve 
3"  Std.  Malb.  Tees 
3"  Bull  Plug  taped  >^'' 
3"  X  4"  Nipple 
3"  X  12"  Nipples 
3"  Bull  Plug 
3"  Clip  Gates 
3"  X  6"  Nipples 
3"  Kew  Union 
3"  C.  I.,Plug 
>S"  Std.  Brass  Gate 
3"  8  th.  Line  Pipe 
2"  E.  H.  Swing  Ck.  Valve 
2"  N.R.S.  Gate  Valve 
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Quantity 

Description 

2 

2"  E.  H.  Ells 

2 

2"  E.  H.  Malb.  Tees 

1 

2"  Std.  Brass  Gate 

4 

2"  X  6"  Nipples 

2 

2"  X  10"  Nipples 

2"  X  4"  Nipple 

15' 

2"  Line  Pipe 

2"  Std.  Malb.  Cross 

2"  Med.  Brass  Gate 

2"  Clip  Gate 

2"  Malb.  Ells 

2"  Rid.  Union 

2"  X  4"  Nipples 

2"  X  3"  Nipple 

2"  X  8"  Nipples 

2"  C.  I.  Plug 

2i^"x2"Swedge 

21/2"  Std.  Malb.  Ell 

12' 

23/"  Line  Pipe 

3"  X  3"  Nipple 

3"  Rid.  Union 

2 

3"  X  18"  Nipples 

3"  Clip  Gate 

3"  E.  H.  Malb.  Tee 

5(y 

3"  Line  Pipe 

2 

3"  N.R.S.  Gates 

1 

3"  Rid.  Union 

4 

1"  Std.  Malb.  Tee 

la 

l"Line  Pipe   [90] 
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Description 
Treasurer  Well  #1 

60'  3"  Line  Pipe 

5(y  2y2"  Line  Pipe 

50'  1"  Line  Pipe 

2"  E.  H.  Malb.  Tee 

2"  Std.  Malb.  Tee 

l>^"Std.  Malb.  Tee 

lH"Rld.  Union 

lM"RId.  Union 

2"  xl>^"  Bushing 

2"  xl>^"  Bushing 

G.    E.   Motor   y2    HP,    Model    #29074, 
Frame  1455,  Type  R.S.A. 

Cent.    Pump    1>^"    Suction,    ly    Dis- 
charge 

2"  Std.  Brass  Swing  Ck.  Valve 

2"  Std.  Malb.  Tees 

2"  Clip  Gate 

3"  X  2"  Swedge 

2"  X  6"  Nipples 

2"  X  4"  Nipple 

3"  Std.  Malb.  Tees 

3"  X  6"  Nipples 

3"  X  8"  Nipple 

3"  X  10"  Nipple 

3"  X  12"  Nipple 

3"  X  18'/  Nipple 

3"x4"    Nipple 

3"  Clip  Gates 

3"  Std.  N.R.S.  Gate 

3"  Med.  N.R.S.  Gate 
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Quantity 

Description 

1 

3"  Std.  Bull  Plug 

2 

>4"  Clip  Gates 

2 

>^"  Malb.  Ells 

3 

H"x6"Malb.  Ells 

3. 

i/^"x4"Malb.  Ells 

1 

Trumble  Gas  Trap  Model  "E" 
Valve 

w/  Slide 

6 

3"  Std.  Malb.  Tee 

2 

3"  Std.  N.R.S.  Gates 

1 

3"  O  S  &  Y  Gate 

1 

3"  Std.  Swing  Ck.  Valve 

3 

3"  Crane  Unions 

2 

3"  Bull  Plugs 

2 

3"  C.  I.  Plugs 

2 

3"  X  4"  Nipples 

2 

3"  X  6"  Nipples 
3"  X  8"  Nipple 
2"  Clip  Gate 
2"  Std.  Malb.  Tee 

2 

2"  Std.  Malb.  Ell 
2"  X  6"  Nipple 
2"  X  8"  Nipple 
2"  X  18"  Nipple 
2"  Rid.  Union 

12' 

2"  Line  Pipe 

436' 

3"  Line  Pipe 

4 

3"  Std.  Malb.  Tees 

2 

3"  E.  H.  Malb.  Ells 

4 

3"  C.  L  Plugs 

2 

2"  Std.  Malb.  Ells 

125' 

2"  Line  Pipe   [91] 
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Quantity  Description 


Treasurer  Well  #1 

190' 

2"  Line  Pipe 

750' 

1"  Line  Pipe 

345' 

y."  Galv.  Line  Pipe 

125' 

3"  Line 

50' 

2"  Line 

100' 

2"  Line 

130' 

6"  Line 

60' 

2"  Pipe 

60' 

6"  Line 

60' 

2"  Line  Pipe 

1 

2"  Clip  Gate 

52 

50#  sacks  #2  salt 

14  gals 

Lubricating  oil,  S  A  E  30  Standard  Zer 
dene 

37  gals 

(est.) 

Dehydrating  Comp.  #675 

9 

Single  tripper  barrels 

106  gals 

Gaso.  grade  and  brand  unknown 

32  gals 

(est.) 

Lubricating  Oil,  Standard  oil,  SAE  un 
known 

53  gals 

(est.) 

Dehydrating  Comp.  #675 

50' 

y/'  Line 

60' 

3/4"  Line 

] 

3/4"  Std.  Brass  Gate  Valve 

1 

1"  Std.  Brass  Gate  Valve 

1 

l"x  3/4"  Reducing  Tee 

35  gals  (est.) 

\V-25  Tretolite 

125' 

2"  Line  ' 

165 

2"  Line 

1 

2"  Upgate 

750' 

12-3/4"  Casing — Estimated 
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Quantity  Description 

640(y  6-5/8"  Casing— Estimated 

250'  4-3/4"  Liner— Estimated 

Sub  surface  equipment  records  not  avail- 
able September  29,  1942. 
6300'  21^"  Upset  Tubing— Approximately 

2100'  7/8"  X  30'  Sucker  Rods— Approximately 

4200'  3/4"  X  30'  Sucker  Rods— Approximately 

1  Dbl.  Ball  Nielson  Pump  [92] 

Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 


Treasure 

Quantity 

Description 

1 

Emsco  pulling  machine  w/  Pacific  Gear 

s27c 

1 

Grid  w/  Westinghouse  controller  Style 

"S".  Frame  #40.  Style  8015B679 

1 

Westinghouse  Oil  Well  Motor  25-65  HP, 

Style  7620,  Serial  #4670407 

500' 

1"  Tubing  Line 

1 

Shop  Made  Heater 

2 

l"Std.  Brass  Gates 

1 

1"  Rid.  Union 

40^ 

1"  Blk.  Pipe 

2 

2"  Malb.  Tees 

1 

2"  45°  Ell 

2 

2"  Rid.  Unions 

1 

2"  Brass  Swing  Ck.  Valve 

1 

2"  Clip  Gate 

1 

2"  X  4"  Nipple 
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Quantity 

Description 

2 
11 

8 

2"  X  6"  Nipples 
2"  Clip  Gates 
2"  Rid.  Unions 

4 

3 

5 

10 

2"  X  6"  Nipples 
2"  X  4"  Nipples 
2"  X  8"  Nipples 
2"  Std.  Malb.  Tees 

11 

2"  Std.  Malb.  Ells 

5 
2 
4 
2 

2 

2"  Rapid  Tank  flanges 
3"  Rapid  Tank  Flanges 
2"  X  6"  Nipples 
2"  X  10"  Nipples 
2"  X  12"  Nipples 

1 
1 

6"  X  4"  Swedge 

6"  Med.  N.  R.  S.  Gate 

1 
3 

4"  X  8"  Nipple 

1/2"  Std.  Brass  Gates 

1 

750  Bbl.  Bolted  water  sealed  deck  tank 

vv/  steel  stairs 

1 

1 

2"  Brass  Stop  Cock 
2"  Kew  Union 

1 

2"  X  1"  Reducer 

1 

1"  Std.  Brass  Gate 

1 

1"  Union 

1 

1"  Union 

1 

1"  Ell 

3 

l"Tees 

2 

1 

1"  Clip  Gates 

1"  Std.  Brass  Gate 

2 

l"x  6"  Nipples 

4 

1 

l"x  4"  Nipples 

6"  Rapid  Tank  Flange 
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Quantity  Description 

3  2"  Rapid  Tank  Flanges 

2  1/2"  Rapid  Tank  Flange 

3"  Rapid  Tank  Flange 

6"  X  4"  Swage 

4"  Med.  N.  R.  S.  Scd.  Gate  Valve 

4"  X  8"  Nipple 
3  1/2"  Std.  Grass  Gate  Valves 

3  2"  Clip  Gates   [93] 

Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 


Treasure  Continued 

Quantity 

Description 

1 

1"  Clip  Gate 

1 

1 "  Brass  Stop  Cock 

4 

2"  X  6"  Nipples 

2 

2"  Std.  Malb.  Tees 

1 

2"  R  R  Union 

2 

3"  X  6"  Nipples 

2 

3"  Kew  Unions 

1 

3"  Std.  N.  R.  S.  Gate  Valve 

2(y 

6"  line 

1 

3"  X  Hvy.  Malb.  Tee 

1 

3"  Std.  Malb.  Tee 

1 

3"  Bull  Plug 

1 

3"  Std.  Malb.  Ell 

8 

3"  Std.  Malb  Tees 

2 

3"  X  2"  Swage  Nipples 

1 

2"  R.  R.  Union 

3 

2"  Clip  Gates 
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Quantity 

Description 

1 

1"  Clip  Gate 

2 

3"  Kew  Unions 

2 

3"  Std.  Malb  Ells 

1 

3"45°Std.  Malb.  Ell 

2 

2"  R  R  Unions 

1 

Z"  Clip  Gate 

1 

3"  Std.  N.  R.  S.  Scd.  Gate  Valve 

1 

3"  R.  R.  Union 

2 

3"  Std.  Malb.  Tees 

1 

3"  Std.  Malb  Ell 

1 

3"  X  2"  Swage  Nipple 

6 

3"  X  6"  Nipples 

5 

3"  X  4"  Nipples 

2 

2"  R  R  Unions 

1 

2"  Std.  Malb  Ell 

1 

2"  Std.  Malb  Tee 

12' 

3"  Line 

1 

3"  Med.  N.  R.  S.  Gate  Valve 

1 

y  Std.  N.  R.  S.  Gate  Valve 

3 

3"  R.  R.  Unions 

2 

3"  Std.  Malb  Tees 

3 

3"  X  Hvy.  Malb.  Tees 

3 

3"  X  4"  Nipples 

1 

3"  X  12"  Nipples 

2 

3"  X  8"  Nipples 

3 

3"  X  18"  Nipples 

1 

3"x4"3wage 

1 

4"  X  Hvy.  Malb.  Tee 

1 

Shop  made  water  heater  24"  C 

(N.  G.) 

CD  X  12' 
SC  1"  Pipe 
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Quantity 

Description 

1 

1000  bbl.  welded  steel  tank  w/^cone  to^ 

&  steel  stairway 

1 

2"  Clip  Gate 

1 

2"  R  R  Union 

2 

2"  Std.  Mall  Tees 

2 

2"  X  Hvy.  Mall  Ells 

1 

4"  X  3"  Bushing 

1 

4"  RR  Union   [94] 

Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 

Treasure  (continued) 
Quantity  Description 

1  4"  Std.  Mall  Tee 

1  4"  Clip  Gate 

3  4"  X  6"  Nipples 

1  4"  X  4"  Nipple 
3  300   bbl.    single    bolted    steel    tanks    w/| 

water  sealed  deck,  2  w/  steel  ladders,' 
1  w/  steel  stairway  , 

3  2"  Clip  Gates  | 

3  2"  Std.  Mall  Tees 

3  2"  Std.  Mall  Ells 

3     •  2"  X  6"  Nipples 

2  2"  X  4"  Nipples 

5  2"  rapid  tank  flanges 

1  4"  rapid  tank  flange 

1  2"  Clip  Gate 

1  2"  R  R  Union 

5  V^  "  Std.  Brass  Gate  Valves 
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Quantity 

Description 

1 

i^"Std.  Brass  Glo  Valve 

1 

2"  Std.  Brass  Gate  Valve 

1 

6"  X  4"  Swage  Nipple 

2 

4"  Std.  N.  R.  S.  Gate  Valve 

1 

4"  X  6"  Nipple 

1 

4"x  8"  Nipple 

1 

4"  X  4"  Nipple 

1 

4"  Kew  Union 

2 

4"  Std.  forged  steel  comp.  flanges 

4(y 

>^"  Pipe 

2(y 

4"  Line  Pipe 

1 

4"  45°  Std.  Mall  Tee 

1 

4"  Kew  Union 

2 

4"  Std.  N.  R.  S.  Gate  Valves 

2 

4"  X  8"  Nipples 

32' 

6"  Line  Pipe 

28' 

5"  Line  Pipe 

1 

6"  Std.  N.  R.  S.  Flanged  Gate  Valve 

2 

6"  Std.  forged  steel  comp.  flanges 

4"  Universal 

3"  quick  opening  valve 

4"  X  3"  Swage 

4"  Std.  Mall  Tee 

15' 

4"Line  Pipe 

20' 

2"  Pipe 

4"  X  Hvy.  Mall  Ell 

4"  Std.  Mall  Tee 

4"  X  6"  .Nipple 

4"  Bull  Plug 

2 

4"  X  Hvy.  forged  steel  comp.  flanges 

3(y 

6"  Line 

1 

2"  Clip  Gate 
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Quantity 

Description 

1 

2"  X  12"  Nipple 

1 

2"  Std.  Mall  Tee 

1 

2"  Std.  Mall  Ell 

1 

2"  R  R  Union 

6(y 

2"  Line 

5a 

2y2"  Line 

1 

6"  X  4"  Swage 

1 

4"  X  Hvy.  N.  R.  S.  Gate  Valve   [95 

Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rev  Project 


Treasure  (continued) 

Quantity 

Description 

4"  Std.  Mall  Tee 

4"  Bull  Plug 

4"  Kew  Union 

4"  X  4"  Nipple 

A"  X  Z"  Nipple 

3 

>^"  Std.  Brass  Gate  Valves 

15' 

H"  Pipe 

3"  Kew  Union 

2"  R  R  Union 

Z"  Std.  N.  R.  S.  Gate  Valve 

Z"  X  10"  Nipple 

3"  rapid  tank  flange 

2 

2"  Clip  Gates 

2 

2"  R  R  Unions 

1 

2"  Std.  Mall  Tee 

4 

2"  Clip  Gates 

3 

2"  Std.  Mall  Ells 
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Description 

4  2"  Std.  Mall  Tees 

2  2"  R  R  Unions 

4  2"  X  4"  Nipples 

4  2"  X  6''  Nipples 

1  4^"  X  2-3/4"  X  4"  Gardner  Denver 

Duplex  Steam  Pump  #21899 

3  shive  tubing  block 

7"  Wigle  Hook 

7'6"x  7'6''x21'  cooling  tower  with  two 
2"  coils  and  21'  li^"  pipe 

5"  BRIB  300#  ammonia  gauge 

5"  BRIB  150#  ammonia  gauge 

American  Ice  Machine  Compressor 

3/8"  Crane  Hvy.  steel  needle  point  Gate 
Valve 

3/8"  Steel  Edwards  Needle  Point  Gate 
Valve 

3/8"  Vogl  Steel  Needle  point  Gate  Valve 

3/4"  X  Hvy.  Steel  Tee 

3/4"  X  Hvy.  Steel  Ell 

1"  Pipe 

3/4"  Pipe 

10  HP  Westinghouse  Motor  440  Volt 
#2620836 

6"  Six  Groove  "C"  pulley 

24"  4  groove  split  pulley 
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Quantity  Description 

1  Centrifugal   pump  with    134"   "i^et  and 

outlet 

1  Oil  container  4' x  6'6"  x  2'  with  2  am- 

monia coils  complete  w/  fittings 

1  Surge  Chamber  10"  OD— ICX  long,  two 

2"  X  4"   nipples   and   one  2^"   collar 
welded  on. 


1 

Ammonia  receiver   12-3/4"  OD,   46>^" 

long,  welded  heads,  complete  w/  fit- 

tings 

7(y 

3"  Pipe 

120' 

2"  Pipe 

120' 

2"  Pipe 

1 

2"  Qip  Gate 

2 

2"  Mall  Ells 

1 

2"  Mall  Tee 

20' 

3"  Pipe 

sa 

23^"  Pipe 

70' 

2"  Pipe 

1 

2"  Mall  Tee  [96] 
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Items  Deleted  from  Original  Inventory  as  Indicated 
as  Not  Being  Needed  in  Playa  Del  Rey  Project 


Treasure  (continued) 

Quantity 

Description 

1 

2"  Mall  Ell 

5(y 

2''  Pipe 

1* 

2"  Std.  Mall  Cross 

1 

2"  R  R  Union 

1 

2'' xl"  Reducer 

2 

3"  X  Hvy.  Mall  Ells 

2 

3"  Std.  Mall  Ells 

1 

3"xHvy.  45°  Mall  Ells 

1 

3"  Std.  45°  Mall  Ells 

2 

3"  Std.  Mall  Tees 

1 

3"  Kew  Union 

4 

3"  X  3"  Nipples 

2 

3"  X  6"  Nipples 

1 

3"  close  nipple 

5 

3"  Line  Pipe  Couplings 

1 

3"  Block  Bull  Plug 

2r 

3''  Line 

1 

Steel  Std.   end  complete   w/  jack  post, 

Sampson  post,  headache  post 

1 

12'  steel  band  wheel,  6"  shaft  &  wood 

cant  rim  w/  band  wheel  clutch  sprocket 

1 

Frame   for   Std.   engine   with    14"  x  20" 

pulley  and  fly  wheel  w/  balanced  rim 

&  7"  band  for  belt. 

1 

14"  X  30"  x  26'  wood  beam 
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Quantity 

Description 

1 

Junk  500  bbl.  steel  bolted  tank 

1 

Steel  Pitman  with  2^"  stirrup 

1 

Building  8'  x  16  Galv.   Corrugated  iron 

with  wood  frame  and  floor 

i 

2  ring  stl.  bolted  tank  1000  bbl.  (?)  w/ 

ladder  on  Calabar  on  lot  42  and  block 

30 

2 

2"  N.  R.  S.  Gate  Valve 

4 

2"  X  close  nipples 

2 

3"  X  2"  Red.  Unions 

3(y 

3/4"  Pipe 

2 

3/4"  Gate  Valve 

2 

3/4"  Ells 

1 

1"  X  3/4"  Unions 

1 

3/4"  X  4"  Nipple 

1 

6"  Ell 

1 

6"  N.  R.  S.  Gate 

2 

6"  X  8"  Nipples 

1 

6"  Kew  Union 

1* 

2"  Mall  Ell    [97] 

[Verified.] 

Receipt  of  copy  of  the  within  petition  for  injunction  is 
acknowledged  this  25th  day  of  March,  1946.  Bodkin, 
Breslin  &  Luddy,  Attorney  for  Defendant  Samarkand  Oil 
Company;  Bodkin,  Breslin  &  Luddy,  Attorney  for  Defend- 
ant Treasure  Company. 

[Endorsed]  :    Filed  :\Iar.  26,  1946.  [98] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  MOTION  FOR  INJUNCTION  AND 
RESTRAINING  ORDER  IN  AID  OF  COM- 
PLAINT IN  CONDEMNATION 

To  the  Defendants :  Treasure  Company,  a  corporation, 
and  to  Bodkin,  Breslin  and  Luddy,  its  attorneys; 
Samarkand  Oil  Company,  a  corporation,  and  to  Bod- 
kin, Breslin  and  Luddy,  its  attorneys. 

You,  and  Each  of  You  will  please  take  notice  that  on 
the  8th  day  of  April,  1946  at  the  hour  of  ten  o'clock  A.  M., 
or  as  soon  thereafter  as  counsel  can  be  heard,  the  plaintiff 
will  move  the  above  entitled  Court  in  the  courtroom  of 
the  Honorable  C.  E.  Beaumont  in  the  Federal  Building 
at  Los  Angeles,  California,  for  an  injunction  and  re- 
straining- order  restraining  you,  and  each  of  you,  from 
proceeding"  further  in  each  of  those  four  certain  actions 
now  pending  in  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  County  of  Los  Angeles  entitled  re- 
spectively: "Treasure  Company,  a  corporation,  vs.  Union 
Oil  Company  of  California,  a  corporation,"  No.  505,967; 
"Samarkand  Oil  Company,  a  corporation,  vs.  [99]  Union 
Oil  Company  of  California,  a  corporation,"  No.  505,968; 
"Treasure  Company,  a  corporation,  vs.  Union  Oil  Com- 
pany of  California,  a  corporation,"  No.  507,385 ;  "Sam- 
arkand Oil  Company,  a  corporation,  vs.  Union  Oil  Com- 
pany of  California,  a  corporation,"  No.  507,386,  or  from 
doing  or  attempting  to  ^do  any  act  in  either  or  any  of 
said  actions  tending-  to  fix  or  determine  your  rights,  or  the 
rights  of  any  of  you,  with  respect  to  any  of  the  property 
described  in  either  or  any  of  said  actions,  or  fixing  or  at- 
tempting to  fix  the  rights  or  liability  of  the  United  States 
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of  America,  Reconstruction  Finance  Corporation,  a  fed- 
eral corporation,  or  any  of  its  agencies  or  agents,  or  of 
the  Union  Oil  Company  of  California,  a  corporation,  in 
connection  with,  resulting  from  or  growing  out  of  the 
entry  upon,  the  taking  possession  of,  the  continued  pos- 
session of,  or  the  condemnation  of  any  of  the  property 
described  in  either  or  any  of  the  aforesaid  actions,  save 
and  except  by  such  proceedings  in  the  above  entitled  court 
as  are  provided  for  by  its  rules  of  practice  or  by  the 
statutes  in  such  case  made  and  provided;  and  plaintiff 
will  further  move  for  such  other  and  further  or  different 
relief  in  the  premises  as  the  nature  of  the  case  may  re- 
(juirc  and  as  to  the  Court  may  seem  mete,  just  and 
equitable. 

Said  motion  will  be  made  upon  all  of  the  files  and  rec- 
ords of  the  above  entitled  Court  in  the  above  entitled  pro- 
ceeding, and  upon  plaintiff's  Petition  verified  the  11th  day 
of  February,  1946,  and  plaintiff's  Points  and  Authorities, 
copies  of  which  Petition  and  Points  and  Authorities  are 
herewith  annexed  and  served  upon  you. 

Dated:   This  Uth  day  of  February,  1946. 

EUGENE  D.   WILLIAMS 
Special  Assistant  to  the  Attorney  General 

JOSEPH  F.  Mcpherson 

Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 
Special  Attorney,  Lands  Division, 
Department    of    Justice 

By  Eugene  D.  Williams 

Attorneys  for  Plaintiff 


i 
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Receipt  of  coj)}-  of  the  within  Notice  of  Motion  for  In- 
junction and  Restraining  Order  in  Aid  of  Complaint  in 
Condemnation  is  acknowledged  this  2Sth  day  of  March, 
1946.  Bodkin,  Rreslin  &  Luddy,  Attorneys  for  Defendant 
Samarkand  Oil  Company;  Bodkin,  Breslin  &  Luddy,  At- 
torneys for  Defendant  Treasure  Company. 

[Endorsed]:    Filed  May  26,  1946.  [100] 


[Title  of  District  Court  and  Cause] 

ANSWER  OF  TREASURE  COMPANY,  A  CORPO- 
RATION, AND  SAMARKAND  OIL  COM- 
PANY, A  CORPORATION,  TO  PETITION  FOR 
INJUNCTION 

Now  come  Treasure  Company,  a  corporation,  and  Sam- 
arkand Oil  Company,  a  corporation,  and  answering  the 
Petition  of  plaintiff  herein,  for  themselves  and  not  for 
their  co-defendants,  admit,  deny  and  allege  as  follows,  to 
wit: 

I. 

Admit  the  allegations  contained  in  Paragraph  I  of  said 
Petition.  Allege  that  such  resolution,  Exhibit  "A",  is  the 
only  resolution  adopted  by  Reconstruction  Finance  Cor- 
poration prior  to  the  institution  of  the  present  action  and 
allege  that  by  said  resolution  the  directors  of  Reconstruc- 
tion Finance  Corporation  did  not  determine  the  necessity 
of  the  taking  or  acquiring  title  to  said  real  or  [101]  per- 
sonal property  described  in  said  Petition,  and  Exhibits 
attached  thereto,  and  insofar  as  the  necessity  of  the  taking 
of  the  real  property  is  concerned  said  directors  of  Re- 
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construction  Finance  Corporation  acted  upon  the  resolution 
of  Defense  Plant  Corporation,  contrary  to  the  authority 
granted  to  the  directors  of  Reconstruction  Finance  Cor- 
poration, by  Executive  Order  No.  9217,  which  specifically 
grants  to  Reconstruction  Finance  Corporation  the  dis- 
cretion to  determine  whether  it  is  necessary  to  take  prop- 
erty by  condemnation. 

II. 

Admit  the  allegations  contained  in  Paragraph  TT  of  said 
petition.  In  this  regard  defendants  allege  that  the  resolu- 
tion of  September  18.  1942  authorized  only  the  condemna- 
tion of  real  property.  That  the  original  complaint  which 
is  hereby  by  reference  made  a  i)art  hereof  described  only 
real  property.  That  the  order  granting  immediate  pos- 
session, granted  immediately  upon  filing  the  said  action, 
which  order  is  by  reference  hereby  incorporated  and  made 
a  part  hereof,  described  only  real  property.  That  any 
designation  of  Union  Oil  Company  of  California  to  pos- 
sess or  care  for  personal  property  was  void  and  of  no 
force  and  effect,  for  the  reason  that  no  suit  to  condemn 
personal  proi:)erty  was  authorized  or  had  been  instituted 
and  plaintiff  was  not  entitled  to  take  possession  of  such 
personal  property  at  said  time. 

III. 
Admit  the  allegations  contained  in  Paragraph  III  of 
said  petition.  That  the  order  of  taking  was  made  by 
Honorable  C.  E.  Beaumont,  Judge  of  the  above-entitled 
Court,  based  upon  said  declaration  of  taking,  which  order 
of  taking  is  hereby  by  reference  incorporated  herein  and 
made  a  part  hereof.  That  said  declaration  of  taking  and 
order  of  taking,  described  only  real  property,  and  [102] 
none  of  the  personal  property  involved  in  the  State  actions, 
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sought  to  be  restrained,  was  included  in  said  declaration  of 
taking-  or  in  said  order  of  taking. 

IV. 
Deny  the  allegations  contained  in  Paragraph  IV  of 
said  petition,  save  and  except  that  defendants  admit  that 
the  Amendatory  Resolution,  a  part  of  Exhibit  "B"  at- 
tached to  said  petition,  was  in  fact  adopted  by  Reconstruc- 
tion Finance  Corporation  and  that  a  letter,  a  copy  of  which 
is  a  part  of  said  Exhibit  "B"  was  in  fact  sent  to  the  At- 
torney General ;  allege  that  said  Amendatory  Resolution 
was  the  only  Resolution  adopted  authorizing  the  filing  of 
said  amended  condemnation  action  or  the  taking  of  said 
personal  property  by  condemnation. 

Allege  that  on  or  about  September  28,  1942,  Union  Oil 
Company  of  California,  a  corporation,  without  lawful 
authority  and  without  right,  took  possession  of  the  per- 
sonal property  described  in  Exhibit  "B"  attached  to  the 
petition,  together  with  certain  additional  property  belong- 
ing to  these  answering  defendants;  that  at  the  time  said 
Union  Oil  Company  of  California,  a  corporation,  took 
possession  of  said  personal  property  no  resolution  had 
been  adopted  by  Reconstruction  Finance  Corporation 
authorizing  the  condemnation  of  said  personal  property 
nor  the  taking  of  possession  of  said  personal  property  or 
any  part  thereof  and  that  neither  petitioner  herein  or 
Union  Oil  Company  of  California,  a  corporation,  had  any 
lawful  right  whatever  to  take  possession  of  said  personal 
property  or  any  part  thereof. 

Allege  that  notwithstanding  the  demand  of  these  an- 
swering defendants  upon  Union  Oil  Company  of  Cali- 
fornia, a  corporation,  demanding  the  return  of  said  per- 
sonal   property,    Union    Oil    Company    of    California,    a 
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corporation,  has  at  all  times  refused  to  return  same  or  an\ 
part  thereof  to  these  answering  defendants;  that  [103| 
plaintiff  herein  had  no  lawful  right  to  take  possession  of 
or  to  manage  or  operate  or  control  or  to  take  into  posses- 
sion any  part  of  said  personal  property  and  that  if  Defense 
Plant  Corporation  or  petitioner  did  in  fact  attempt  to 
authorize  Union  Oil  Company  of  California,  a  corporation, 
to  take  possession  of  said  personal  property  or  any  pan 
thereof,  they  acted  without  authority  and  in  excess  of  their 
lawful  rights. 

V. 

Admit  the  allegations  contained  in  Paragraph  V  of  said 
petition.  Allege  that  said  amended  complaint  was  the 
first  and  only  complaint  filed  to  condemn  the  personal 
property  and  that  until  said  action  was  filed,  petitioner 
had  no  lawful  right  to  take,  hold  or  detain  any  part  of  said 
personal  property  and  any  taking  prior  thereto  l)y  Union 
Oil  Company  of  California  or  by  petitioner  was  in  fact 
unlawful.  Allege  that  the  inventory,  Exhibit  "C"  at- 
tached to  said  petition,  is  a  copy  of  the  inventory  attached 
to  said  Amendatory  Resolution.  Exhibit  "B",  and  that 
said  inventory  at  the  time  it  was  attached  to  said  Exhibit 
"B".  had  the  same  headings  which  now  appear  in  it.  as  to 
the  property  intended  to  be  taken,  to  wit,  "Union  Oil 
Company  of  California  Inventory  of  Materials  and  Sup- 
plies Taken  Over  by  Defense  Plant  Corporation — Sep- 
tember 29.  1942."  and  as  to  the  property  not  deemed 
necessary  to  be  taken,  the  same  was  listed  under  the  fol- 
lowing heading,  "Items  Deleted  from  Original  Inventory 
as  Indicated  as  Not  Being  Needed  in  Playa  Del  Rey, 
Project." 
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VI. 

Admit  the  allegations  contained  in   Paragraph   VI   of 

said  petition.     That  said  answer  of  Samarkand  Oil  Com- 

I 

'  pany,  a  corporation,  to  said  amended  complaint  is  hereby, 
by  reference,  incorporated  [104]  herein  and  made  a  part 
hereof. 

VII. 
Admit  the  allegations  contained  in  Paragraph  VII  of 
said  petition.     That  said  answer  of  Treasure  Company, 
a  corporation,  to  said  amended  complaint  is  hereby,   by 
reference,  incorporated  herein  and  made  a  part  hereof. 

VIIL 
Deny  the  allegations  contained  in  Paragraph  VIII  of 
said  petition,  and  in  this  regard  allege  that  certain  por- 
tions of  said  answers  to  plaintiff's  amended  complaint  have 
been  stricken  on  petitioner's  motion  and  that  said  defend- 
ants have  been  granted  permission  to  file  amended  defenses 
as  to  such  portions  of  the  answers  stricken. 

IX. 

Admit  that  Samarkand  Oil  Company,  a  corporation, 
filed  action  number  505-968,  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Los  Angeles, 
for  the  recovery  of  a  portion  of  said  personal  property 
described  in  said  inventory,  or  for  its  value,  and  for  dam- 
ages for  its  withholding,  but  allege  that  as  to  a  portion 
of  said  property  described  in  said  inventory,  said  Samar- 
kand Oil  Company,  a  corporation,  has  recovered  judgment 
for  its  unlawful  taking  and  withholding  and  that  said 
judgment  has  been  wholly  satisfied.  That  petitioner  Re- 
construction Finance  Corporation  was  a  party  to  said 
action  and  was  bound  by  said  judgment.     Allege  that  in 
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the  above  entitled  action,  if  it  is  determined  that  said 
personal  property  has  been  lawfully  taken,  that  defendant's 
sole  recovery  can  be  for  the  reasonable  value  of  said  per- 
sonal property,  at  the  time  it  was  taken,  on  or  after  Janu- 
ary 12,  1944,  and  that  the  above  entitled  Court  cannot 
determine  the  issue  as  to  whether  said  property  was  un- 
lawfully taken  by  Union  Oil  Company  of  California,  a 
corporation,  [105]  on  September  28,  1942,  the  value  of 
the  property  at  said  time  or  the  damages  suffered  by  rea- 
son of  the  unlawful  withholding  of  said  personal  property 
by  Union  Oil  Company  of  California,  a  corporation,  there- 
after. That  the  issue  of  whether  Union  Oil  Company  of 
California,  a  corporation,  took  said  property  is  not  involved 
in  the  above  entitled  action. 

Deny  that  defendants  knew  that  the  possession,  on  Sep- 
tember 28,  1942,  was  by  way  of  condemnation,  but  allege 
it  was  unlawful  and  before  any  condemnation  suit  regard- 
ing said  personal  property  had  been  authorized  or  filed. 

X. 

Admit  that  on  September  27,  1945  defendant  Treasure 
Company,  a  corporation,  filed  action  number  505-967,  in 
the  Superior  Court  of  the  State  of  California,  in  and  for 
the  County  of  Los  Angeles,  for  the  recovery  of  the  pos- 
session of  a  part  of  the  personal  property  described  in  said 
inventory  and  for  damages  for  its  withholding,  but  allege 
that  as  to  a  portion  of  said  property  described  in  said 
inventory,  said  Treasure  Company,  a  corporation,  has 
recovered  judgment  for  its  unlawful  taking  and  withhold- 
ing and  that  said  judgment  has  been  wholly  satisfied.  That 
petitioner  Reconstruction  Finance  Corporation  was  a  party 
to  said  action  and  was  bound  by  said  judgment.  Allege 
that  in  the  above  entitled  action,  if  it  is  determined  .that 
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said  personal  property  has  been  lawfully  taken,  that  de- 
fendant's sole  recovery  can  be  for  the  reasonable  value  of 
said  personal  property,  at  the  time  it  was  taken,  on  or 
after  January  12,  1944,  and  that  the  above  entitled  Court 
cannot  determine  the  issue  as  to  whether  said  property 
was  unlawfully  taken  by  Union  Oil  Company  of  Califor- 
nia, a  corporation,  on  September  28,  1942,  the  value  of  the 
property  at  said  time  or  the  damages  suffered  by  reason 
of  the  unlawful  withholding  of  said  personal  property  by 
Union  Oil  Company  of  California,  a  corporation,  [106] 
thereafter.  That  the  issue  of  whether  Union  Oil  Com- 
pany of  California,  a  corporation,  took  said  property  is 
not  involved  in  the  above  entitled  action. 

Deny  that  defendants  knew  that  the  possession,  on  Sep- 
tember 28,  1942,  was  by  way  of  condemnation,  but  allege 
it  was  unlawful  and  before  any  condemnation  suit  regard- 
ing said  property  had  been  authorized  or  filed. 

XI. 

Admit  that  defendant  Samarkand  Oil  Company,  a  cor- 
poration, filed  action  number  507-386,  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  County 
of  Los  Angeles,  for  wrongful  production  and  removal  of 
oil  and  gas.  Allege  in  this  regard  that  said  defendant 
filed  said  action  to  prevent  said  cause  of  action  becoming- 
outlawed,  in  the  event  that  the  above  entitled  Court  finds 
in  its  favor  on  the  issues  raised  in  the  above  entitled  ac- 
tion.  That  said  defendant  has  not  set  said  case  for  trial 
and  does  not  intend  to  set  said  case  for  trial,  unless  and 
until  the  above-entitled  Court  finds  that  the  plaintiff  is 
not  entitled  to  condemn  said  real  property  described  in  the 
amended  complaint. 


128  Treasure  Company  ct  al.  vs. 

XII. 

Admit  that  defendant  Treasure  Company,  a  corporation, 
filed  action  number  507-385.  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Los  Angeles, 
for  wrongful  production  and  removal  of  oil  and  gas. 
Allege  in  this  regard  that  said  defendant  filed  said  action 
to  prevent  said  cause  of  action  becoming  outlawed,  in  the 
event  that  the  above  entitled  Court  finds  in  its  favor  on 
the  issues  raised  in  the  above  entitled  action.  That  said 
defendant  has  not  set  said  case  for  trial  and  does  not  [107] 
intend  to  set  said  case  for  trial,  unless  and  until  the  above 
entitled  Court  finds  that  the  plaintiff  is  not  entitled  to 
condemn  said  real  property  described  in  the  amended  com- 
plaint. 

XIII. 
Deny  the  allegations  contained  in  Paragraph  XIII  of 
said  petition,  save  and  except  that  defendants  admit  that 
the  personal  property  the  subject  matter  of  the  actions  de- 
scribed in  Paragraphs  IX,  X.  XI  and  XII,  is  a  part  of 
the  property  sought  to  be  condemned  by  said  amended 
complaint  filed  January  12,  1944,  but  which  was  unlaw- 
fully taken  by  Union  Oil  Company  of  California,  on  Sep- 
tember 28,  1942. 

XIV. 
Deny  the  allegations  contained  in  Paragraph  XIV  of 
said  petition.  Allege  in  this  regard  that  Defense  Plant 
Corporation.  Reconstruction  Finance  Corporation,  and 
petitioner,  at  all  times  claimed  to  be  the  real  parties  in 
interest,  and  that  Union  Oil  Company  of  California,  a 
corporation,  was  the  agent  of  petitioner  in  taking  posses- 
sion of  and  retaining  said  property,  and  defendants  well 
knew  said  contention,  but  in  this  regard  allege  that  peti- 
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tioner  had  not  sought  to  condemn  said  personal  property 
at  the  time  it  was  taken  and  retained,  and  that  Union  Oil 
Company  of  California  illegally  took  possession  of  and 
retained  said  personal  property,  on  September  28,  1942, 
and  that  defendants  have  a  cause  of  action  against  Union 
Oil  Company  of  California,  a  corporation,  by  reason 
thereof. 

XV. 

Deny  the  allegations  contained  in  Paragraph  XV  of 
said  petition  and  allege  that  when  Union  Oil  Company  of 
California,  a  corporation,  claiming  to  be  the  agent  of  pe- 
titioner, took  possession  of  said  personal  property,  on 
September  28,  1942,  neither  petitioner  [108]  or  said  Union 
Oil  Company  of  California,  a  corporation,  had  any  lawful 
right  to  do  so,  and  said  act  was  in  direct  violation  of  the 
rights  of  defendants  herein. 

XVI. 
Deny  the  allegations  contained  in  Paragraph  XVI  of 
said  petition. 

XVII. 
Deny  the  allegations  contained  in  Paragraph  XVII  of 
said  petition. 

XVIII. 

Deny  the  allegations  contained  in  Paragraph  XVIII  of 
said  petition  and  in  particular  allege  that  the  act  of  Union 
Oil  Company  of  California,  a  corporation,  was  in  fact 
unlawful,  in  taking  possession  of  and  retaining  said  per- 
sonal property,  without  lawful  authority,  and  that  the 
contract  between  Defense  Plant  Corporation  and  Union 
Oil  Company  of  California,  a  corporation,  does  not  re- 
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quire  Defense  Plant  Corporation  or  Reconstruction  Fin- 
ance Corporation  to  save  or  hold  harmless  said  Union 
Oil  Company  of  California,  a  corporation,  for  its  unlawful 
acts. 

And  for  a  First  Separate  Defense  to  Said  Petition, 
These  Defendants  Allege  as  Follows,  to  wit: 

I. 

The  first  amended  complaint  was  filed  in  the  above  en- 
titled action,  seeking  to  condemn  the  personal  property 
pursuant  to  resolution  of  Reconstruction  Finance  Corpora- 
tion, dated  October  4.  1943.  and  the  measure  of  damages 
for  the  taking  is  the  value  of  [109]  the  property  at  the 
time  that  said  personal  property's  condemnation  was  first 
sought,  to  wit.  January  12.  1944.  Allege  further  that 
under  the  statute  described  in  plaintiflf's  petition,  as  well 
as  in  the  Executive  Order,  Reconstruction  Finance  Cor- 
poration only  has  authority  to  condemn  such  personal 
property  as  is  "located  thereon  or  used  therewith  that  shall 
be  deemed  necessary,  for  military,  naval,  or  other  war 
purposes,"  and  it  appears  from  Exhibit  "B".  particularly 
pages  103,  104,  109.  110,  111,  112  and  113  that  the  per- 
sonal property  described  therein  are  "Items  deleted  from 
original  inventory  as  indicated  as  not  being  needed  in 
Play  a  Del  Rey  Project."  That  this  Court  is  without 
jurisdiction  to  award  damages  against  plaintiflF  in  the 
present  action  for  the  taking  of  such  proi)erty,  which  does 
not  come  within  the  purview  of  the  statute,  and  that  these 
answering  defendants  have  a  right  to  pursue  the  Superior 
Court  actions  for  the  purpose  of  recovering  damages  for 
the  taking  of  such  personal  property  admittedly  unlawfully 
taken. 


United  States  of  America  131 

And  for  a  Second  Separate  Defense  to  Said  Petition, 
These  Defendants  Deny  and  Allege  as  Follows,  to  wit: 

I. 

Deny  that  the  property  described  in  said  Superior  Court 
actions  is  a  portion  of  the  property  condemned  in  the 
above  entitled  action  but  allege  in  this  regard  that  none 
of  said  personal  property  has  been  condemned  and  at  the 
present  time  petitioner  herein  is  seeking  to  condemn  so 
much  of  said  personal  property  as  is  "located  thereon  or 
used  therewith  that  shall  be  deemed  necessary,  for  mili- 
tary, naval,  or  other  war  purposes,"  and  that  said  personal 
property  was  taken  and  possessed  by  Union  Oil  Company 
of  California,  a  corporation,  wrongfully  and  without  law- 
ful authority  and  its  taking  and  possession  by  Union  Oil 
Company  of  California  is  not  the  taking  [110]  and  pos- 
session by  United  States  of  America,  because  there  is  no 
lawful  authority  for  any  petitioner  herein  to  take  any  of 
said  personal  property  prior  to  the  filing  of  the  first 
amended  complaint  herein,  or  at  any  time,  for  the  taking 
or  possession  of  any  part  of  said  personal  property  not 
''located  thereon  or  used  therewith  that  shall  be  deemed 
necessary,  for  military,  naval,  or  other  war  purposes." 

And  for  a  Third  Separate  Defense  to  Said  Petition, 
These  Defendants  Allege  as  Follows,  to  wit: 

I. 

That  heretofore,  to  wit,  on  or  about  March  10,  1945, 
petitioner  herein  sought  %  enjoin  the  trial  of  actions  then 
instituted  and  pending  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Los  Angeles, 
wherein  defendants  herein  sought  to  recover  in  claim  and 
delivery  actions  against  Union  Oil  Company  of  California, 
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a  corporation,  for  the  unlawful  taking  of  certain  personal 
property,  being  oil  well  equipment  situated  at  and  on  the 
leases  described  in  the  above  entitled  case;  that  said  ac- 
tions were  numbered  489-318  and  489-319  in  said  court; 
that  said  motion  was  based  upon  the  contention  now  made 
that  the  above  entitled  Court  had  sole  and  exclusive  juris- 
diction as  to  the  personal  property  involved  in  said  actions 
and  in  the  actions  now  sought  to  be  restrained  and  that 
the  said  Superior  Court  did  not  have  jurisdiction  to  try 
or  determine  said  actions.  That  defendants  herein  filed 
an  answer  to  said  Petition  and  motion  for  an  injunction 
and  said  motion  came  on  regularly  for  hearing  before 
Honorable  Paul  J.  McCormick,  Judge  of  the  above  en- 
titled Court,  on  or  about  the  26th  day  of  March,  1945; 
that  at  said  time  said  Court  had  jurisdiction  of  the  parties 
thereto,  being  the  same  parties  in  the  present  proceeding, 
and  the  issues  then  presented  were  the  same  as  [111]  arc 
now  presented,  to  wit,  did  said  Superior  Court  have  juris- 
diction to  try  the  aforesaid  actions  for  claim  and  delivery 
as  to  personal  property  and  whether  the  above  entitled 
Court  had  sole  and  exclusive  jurisdiction  to  try  said  issues; 
that  said  issues  were  presented  to  the  said  Court  and 
thereafter,  on  the  12th  day  of  June,  1945,  the  above  en- 
titled Court,  by  decision  of  the  Honorable  Paul  J.  Mc- 
Cormick. decided  each  and  all  of  said  issues  in  favor  of 
the  defendants  herein  and  against  petitioner  herein  and 
then  and  there  determined  that  said  Superior  Court  did 
have  jurisdiction  to  try  said  causes  and  that  the  above 
entitled  Court  did  not  have  sole  and  exclusive  jurisdiction 
to  try  the  above  entitled  causes;  that  the  aforesaid  Notice 
of  motion  for  injunction,  the  petition  for  injunction  upon 
which  said  notice  of  motion  was  based,  the  answer  to  said 
petition  and  the  aforesaid  decision  of  the  Honorable  Paul 
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J.  McCormick  are  hereby,  by  reference,  incorporated  here- 
in, and  hereby  made  a  part  hereof;  that  an  appeal  was 
taken  from  said  decision  but  thereafter  said  appeal  was 
dismissed  and  said  decision  is  now  final  and  conclusive 
and  forever  determines  the  fact  that  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of  Los 
Angeles,  does  have  jurisdiction  to  try  such  claim  and 
delivery  actions  and  that  the  above  entitled  Court  does  not 
have  sole  and  exclusive  jurisdiction  thereof. 

And  for  a  Fourth  Separate  Defense  to  Said  Petition, 
These  Defendants  Allege  as  Follows,  to  wit: 

I. 

That  heretofore  defendants  herein  instituted  actions 
numbered  489-318  and  489-319,  in  said  Superior  Court, 
as  plaintiffs,  as  against  Union  Oil  Company  of  California, 
a  corporation,  as  defendant,  seeking  to  recover  certain 
personal  property  described  therein  and  for  damages  for 
withholding  of  same  by  Union  Oil  Company  of  California, 
[112]  a  corporation.  That  thereafter  Defense  Plant  Cor- 
poration intervened  in  said  actions  on  behalf  of  Union  Oil 
Company  of  California,  a  corporation;  that  thereafter  said 
causes  of  action  were  tried  before  the  Honorable  William 
J.  Palmer,  Judge  of  said  Superior  Court,  and  thereafter 
findings  of  fact  and  conclusions  of  law  and  judgment 
were  rendered  in  said  action  in  favor  of  defendants  herein 
and  against  Union  Oil  Company  of  California,  a  corpora- 
tion, holding  substantially  to  the  effect  that  Union  Oil- 
Company  of  California,  a  corporation,  and  Defense  Plant 
Corporation  had  unlawfully  taken  possession  of  certain 
personal  property,  being  a  portion  of  the  property  de- 
scribed in  Exhibit  "C"  attached  to  the  Petition  herein, 
and  that  defendants  herein  were  entitled  to  damages  there- 
for. 
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II. 

That  prior  to  the  trial  of  said  action  Reconstruction 
Finance  Corporation  had  succeeded  to  all  of  the  rights  of 
Defense  Plant  Corporation  and  subject  to  all  of  its  lia- 
bilities, and  said  Reconstruction  Finance  Corporation  was 
substituted  as  intervener  in  said  action  in  the  place  and 
stead  of  Defense  Plant  Corporation  prior  to  the  rendition 
of  said  Judgment.  That  said  judgment  rendered  in  said 
action  is  binding  and  effective  upon  Reconstruction  Finance 
Corporation,  the  real  party  in  interest  in  the  above  entitled 
action. 

III. 

That  the  aforesaid  judgment  rendered  by  the  Honorable 
William  J.  Palmer  is  final  and  conclusive,  no  appeal  having 
been  taken  therefrom,  and  that  said  Judgment  finally  and 
conclusively  determines  that  the  taking  of  the  personal 
property  described  in  Exhibit  "C"  attached  to  the  Petition 
herein  was  in  fact  unlawful  and  that  Union  Oil  Company 
of  California,  a  corporation,  was  liable  for  such  unlawful 
taking.  [113] 

Wherefore  these  defendants  pray  that  the  injunction  be 
denied  and  that  defendants  have  such  relief  as  is  proper. 

BODKIN.  BRESLIN  &  LUDDY 
By  Henry  G.  Bodkin 
Attorneys  for  Defendants  Treasure  Company. 

a  corporation,  Samarkand  Oil  Company,  a  corp. 

(Vertified  by  G.  de  Bretteville.) 

Received  copy  of  the  within  this  30  day  of  March, 
1946.  Lands  Division,  Dept.  of  Justice.  A.  W.  Weymann, 
by  M.  Koppenhaver,  Attorney  for  

[Endorsed]:    Filed  Mar.  30,  1946.   [114] 
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[RESPONDENT  TREASURE  CO.  EXHIBIT  A] 

Bodkin,  Breslin  &  Luddy 

Attorneys  at  Law 

1225  Citizens  National  Bank  Bldg. 

453  South  Spring  Street 

Los  Angeles  13,  California 

Mutual  3151 

Attorneys  for  Plaintiff 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  489  318 

Treasure  Company,  a  corporation,  Plaintiff,  vs.  Union 
Oil  Company  of  California,  a  corporation.  Defendant. 
Reconstruction  Finance  Corporation,  a  federal  corpora- 
tion, successor  in  interest  to  Defense  Plant  Corporation, 
a  federal  corporation,  Complainant  in  Intervention. 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF   LAW 

Said  case  came  on  regularly  for  trial  in  Department  29 
of  the  above  entitled  court,  the  Honorable  William  J. 
Palmer,  Judge  presiding,  and  was  consolidated  for  trial 
with  case  No.  489319  in  said  court  entitled  Samarkand 
Oil  Company,  a  corporation.  Plaintiff,  vs.  Union  Oil  Com- 
pany of  California,  a  corporation.  Defendant,  Reconstruc- 
tion Finance  Corporation,  a  Federal  corpora-  [115]  tion, 
successor  in  interest  to  Defense  Plant  Corporation,  a 
Federal  corporation,  Intervener,  by  stipulation  of  all  of 
the  parties  to  said  cases. 

Defense  Plant  Corporation,  a  Federal  corporation,  was 
prior  to  said  11th  day  of  September,  1945  by  order  of  this 
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court  granted  leave  to  intervene  in  said  action  and  its 
complaint  in  intervention  was  filed  herein.  It  appearing 
to  the  court  that  by  act  of  Congress  of  the  United  States, 
Defense  Plant  Corporation,  Intervener  herein,  had  been 
dissolved  and  that  Reconstruction  Finance  Corporation 
had  succeeded  to  all  its  assets  and  liabilities,  upon  stipu- 
lation of  counsel  for  the  resj^ective  parties,  Reconstruc- 
tion Finance  Corporation  was  substituted  as  intervenor 
in  the  jilace  and  stead  of  Defense  Plant  Corporation. 

Said  cases  duly  came  on  for  trial  on  the  said  11th  day 
of  September,  1945  and  were  tried  without  a  jury  on  the 
Uth,  12th,  13th.  19th,  20th.  21st.  24th.  25th.  26th  and 
27th  days  of  September  and  on  the  1st,  2nd.  3rd.  4th.  9th 
and  ISth  days  of  October,  all  in  1945,  and  on  said  last 
date  was  submitted  to  the  court.  Messrs.  Henry  G.  Bod- 
kin, and  F.  F.  Hitchcock  of  the  firm  of  Bodkin.  Breslin 
&  Luddy  appeared  on  behalf  of  plaintiffs,  and  Messrs. 
Jacob  J.  Lieberman  and  Aaron  Elmore  of  the  firm  of 
Benjamin,  Lieberman  and  Elmore,  and  Messrs.  J.  F.  Mc- 
Pherson  and  August  Weyman,  Deputy  United  States  At- 
torney General,  appeared  in  behalf  of  defendant  and  in- 
tervenor. Prior  to  the  commencement  of  trial  on  Septem- 
ber 11.  1945  the  United  States  of  America  through  its 
attorney,  Eugene  D.  Williams,  assistant  to  the  Attorney 
General,  appeared  specially  and  solely  and  only  for  the 
purpose  of  suggesting  and  did  suggest  to  this  court  that 
this  court  was  without  jurisdiction  to  proceed  with  an 
adjudication  of  these  actions  and  that  the  United  States 
of  America,  whom  he  stated  was  the  real  party  in  interest, 
did  not  consent  to  be  made  a  party  to  this  action  and  was 
not  amenable  to  the  jurisdiction  of  the  above-entitled 
court.  [116] 
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Motions  to  abate  these  actions  and  for  a  judgment  in 
favor  of  the  defendant  and  intervenor  and  for  non-suit 
having-  been  denied  in  each  case  and  evidence  both  writ- 
ten and  oral  having  been  introduced  and  considered  by  the 
court,  and  said  cases  having  been  submitted  to  the  court 
after  arguments  of  counsel,  and  the  court  having  been 
fully  advised  in  the  premises,  the  following  findings  of 
fact  and  conclusions  of  law  constituting  the  decision  of  the 
court  in  said  actions  are  hereby  made. 

FINDINGS  OF  FACT 

I. 

At  all  times  mentioned  in  the  complaint,  the  plaintiff 
Treasure  Company,  a  corporation,  was,  and  now  is,  a 
corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California. 

11. 

At  all  times  mentioned  in  the  complaint  the  defendant 
Union  Oil  Company  of  California,  a  corporation,  was, 
and  now  is,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  California. 

III. 

At  all  times  mentioned  in  the  complaint  and  until  the 
1st  day  of  July,  1945  the  complainant  in  intervention.  De- 
fense Plant  Corporation,  a  federal  corporation,  was  a 
federal  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  United  States  of  America. 

IV. 

On  the  1st  day  of  July,  1945,  the  said  complainant  in 
intervention,  Defense  Plant  Corporation,  a  federal  cor- 
poration, was  dissolved  by  act  of  Congress  and  ceased  to 
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exist,  and  thereupon  Reconstruction  Finance  Corporation, 
a  federal  corporation,  by  said  act  of  Congress  became  and 
was  successor  in  interest  to  the  said  [117]  Defense  Plant 
Corporation,  a  federal  corporation,  and  did  assume  all  its 
obligations,  and  was  by  order  of  court,  pursuant  to  stipu- 
lation, at  the  commencement  of  this  trial,  substituted  as 
the  party  complainant  in  intervention  in  the  place  of  the 
said  Defense  Plant  Corporation,  a  federal  corporation. 

V. 

At  all  times  herein  mentioned  the  said  complainant  in 
intervention.  Reconstruction  Finance  Corporation,  a  federal 
corporation,  was,  and  now  is,  a  federal  corporation,  duly 
organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  United  States  of  America. 

VI. 
On  September  28,  1942  and  for  a  long  time  prior  there- 
to the  plaintiff  Treasure  Company,  a  corporation,  was  the 
owner  of,  in  possession  of,  and  entitled  to  the  immediate 
possession  of,  and  after  September  28,  1942  and  until 
January  12.  1944  the  said  plaintiff  was  the  owner  of.  and 
entitled  to  the  immediate  possession  of,  certain  personal 
property  hereinafter  in  these  findings  more  particularly 
described  and  consisting  of  oil  drilling  tools  and  equip- 
ment not  attached  to  real  property  and  located  upon  Block 
33  of  Tract  9809  in  the  County  of  Los  Angeles,  State  of 
California,  as  per  map  of  said  tract  recorded  in  Book  145 
of  Maps  at  pages  91-96  inclusive  in  the  office  of  the 
County  Recorder- of  said  County  and  State. 

VII. 
On  the  said  28th  day  of  September,  1942  at  and  on  said 
Block  33  of  Tract  9809  in  said  County  of  Los  Angeles, 
State  of  California,  without  the  plaintiff's  consent  and 
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against  its  will,  a  Deputy  United  States  Marshal,  without 
any  authorization  from  any  source,  without  process  of 
court  related  to  said  personal  property  and  without  di- 
rection from  any  agency  of  the  United  States  Government 
falsely  and  wrongfully  and  willfully  assumed  dominion 
over  the  said  personal  property,  and  wrongfully  and  will- 
fully took  possession  thereof  and  wrongfully  delivered 
said  personal  property  to  the  defendant,  Union  Oil  Com- 
pany of  California,  a  corporation,  which  said  [118]  de- 
fendant on  said  date  and  at  said  place  without  right  or 
authority  wrongfully  and  willfully  took  possession  of  said 
personal  property  and  thereafter  continuously  and  until 
January  12,  1944  wrongfully  and  willfully  held  possession 
thereof  and  detained  the  same  and  wrongfully  prevented 
the  plaintiff  Treasure  Company,  a  corporation,  from  tak- 
ing possession  thereof. 

VIII. 

Between  the  28th  day  of  September,  1942  and  the  12th 
day  of  January,  1944  the  plaintiff  Treasure  Company,  a 
corporation,  on  several  occasions  and  particularly  on  Sep- 
tember 30,  1942  and  during  the  month  of  October  and 
November  of  1942  and  during  the  month  of  April,  1943, 
demanded  the  return  of  said  personal  property  but  at  all 
times  the  said  defendant  Union  Oil  Company  of  Cali- 
fornia, a  corporation,  wrongfully  refused  and  continued 
wrongfully  to  refuse  to  deliver  possession  of  said  personal 
property  to  the  said  plaintiff  until  January  12,  1944. 

c     IX. 

On  said  28th  day  of  September,  1945  the  fair  reason- 
able market  value  of  said  personal  property  was  the  sum 
of  $4,496.15. 
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X. 

By  order  of  court  during  the  trial  of  this  action  the 
complaint  herein  of  the  Treasure  Company,  a  corporation, 
in  Action  No.  489318  was  amended  so  that  each  item 
therein  described  was  given  an  item  number.  The  item 
numbers  and  descriptions  of  each  of  said  items  of  per- 
sonal property  taken  and  detained  by  said  Deputy  United 
States  Marshal  and  by  the  said  Union  Oil  Company  of 
California,  a  corporation,  as  aforesaid,  together  with  the 
fair  reasonable  market  value  of  each  item  as  of  September 
28.  1942  are  as  follows,  to-wit:  [119] 
Item  Value 

1.  One  galvanized   corrugated   9'x9'   steel 

tank $    110.00 

2.  One  complete  steel  standard  end  with  12 

foot  band  wheel 1,650.00 

3.  6639.25  feet  of  6.5  lb.  seamless  external 

upset  steel  tubing 2,343.65 

4.  7560  feet  of  }i"  and  %"  steel  sucker 

rods  with  couplings 192.50 

5.  One  furnished  peaked  roof  corrugated 
iron  portable  office  building,  mounted 
on  2  18  ft.  8  in.  x  8  in.  pine  timbers 

skids 200.00 

Total $4,496.16 

XL 

The  reasonable  rental  value  of  the  said  personal  prop- 
erty hereinabove  described  from  September  28,  1942  to 
January  12,  1944  was  $1,700.00. 

With  Respect  to  the  Answer  of  the  Defendant  Union 
Oil  Company  of  California,  a  Corporation,  Except  Inso- 
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far  as  the  Above  Findings  May  Apply  Thereto  the  Court 
Finds  as  Follows 

XII. 
With  respect  to  the  second  separate  and  distinct  defense 
of  said  answer,  the  court  finds  that  it  is  not  true  that  on 
or  about  September  29,  1942,  or  at  any  time  prior  to 
January  12,  1944,  the  United  States  of  America,  for  the 
use  of  Reconstruction  Finance  Corporation,  a  federal 
corporation,  acting  in  behalf  of  Defense  Plant  Corpora- 
tion, a  federal  corporation,  or  otherwise  appropriated  or 
took  possession  of  the  personal  property  hereinabove  de- 
scribed, or  any  part  thereof,  under  claim  of  eminent 
domain  for  use  in  connection  with  the  establishment  of  a 
reservoir  for  the  injection,  storage,  conservation  or  with- 
drawal of  natural  gas  or  incidental  purposes  or  for  use 
in  the  operation  of  oil  or  gas  wells  or  in  the  treating, 
storing  or  disposing  of  the  products  thereof,  or  that  it 
[120]  thereupon  delivered  said  personal  property  or  any 
part  thereof  to  the  defendant  Union  Oil  Company  of 
California,  a  corporation,  for  such  uses  or  purposes  or 
any  of  them  on  behalf  of  the  Defense  Plant  Corporation, 
a  federal  corporation.  It  is  not  true  that  the  said  United 
States  of  America  ever  took  possession  of  said  personal 
property  or  any  part  thereof  or  enjoyed  any  lawful  right 
to  the  possession  of  all  or  any  part  thereof,  until  January 
12,  1944. 

XIIL 
With  respect  to  Paragraph  II  of  said  second  separate 
and  distinct  defense  the  court  finds  that  no  lawful  appro- 
priation of  personal  property  was  made  at  the  request  of 
the  assistant  secretary  of  the  Reconstruction  Finance 
Corporation,  an  agency  of  the  United   States  or  under 
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direction  of  the  Attorney  General  of  the  United  States, 
or  otherwise  on  September  28,  1942  or  at  any  time  prior 
to  January  12,  1944.  The  court  further  finds  with  re- 
spect to  said  Paragraph  II  that  it  is  not  true  that  the 
defendant  Union  Oil  Company  of  California,  a  corpora- 
tion, in  its  acceptance,  retention  or  use  of  said  personal 
property  or  any  part  thereof,  prior  to  January  12,  1944 
was  at  all  times,  or  at  any  time,  acting  on  behalf  of  the 
United  States  of  America  for  the  use  of  Reconstruction 
Finance  Corporation,  a  federal  corporation,  acting  in 
behalf  of  Defense  Plant  Corporation,  a  federal  corpora- 
tion. 

XIV. 

With  respect  to  the  third  separate  and  distinct  defense 
contained  in  the  said  answer  of  the  defendant  Union  Oil 
Company  of  California,  a  corporation,  the  court  finds  that 
it  was  not  true  that  at  any  time  prior  to  January  12, 
1944  there  was  pending  in  the  United  States  District 
Court,  Southern  District  of  California  Central  Division, 
an  action  in  condemnation  numbered  2454- B  Civil  in 
which  the  said  personal  property  hereinabove  described 
or  any  part  thereof  was  sought  to  be  appropriated  or  con- 
demned by  the  United  States  of  America  for  the  use  of 
Reconstruction  Finance  [121]  Corporation,  a  federal  cor- 
poration, acting  in  behalf  of  Defense  Plant  Corporation, 
a  federal  corporation,  or  that  the  plaintiff  herein,  Treasure 
Company,  a  corporation,  was  in  any  such  action  prior  to 
January  12,  1944  offered  or  tendered  reasonable  or  any 
compensation  for  the  taking  or  detention  of  said  personal 
property  or  any  part  thereof,  or  that  any  such  compen- 
sation was  offered  or  tendered  to  the  person  or  persons 
or  concerns  or  corporations  lawfully  entitled  thereto. 
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XV. 

With  respect  to  the  said  third  separate  and  distinct 
defense  contained  in  the  answer  of  the  defendant  Union 
Oil  Company  of  California,  a  corporation,  the  court  finds 
that  Action  No.  2454-B  Civil  was  commenced  September 
28,  1942,  in  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division,  and  said  action 
is  now,  and  at  all  times  since  September  28,  1942  has 
been,  pending  in  said  court.  Said  action  when  filed  did 
not  relate  to,  and  at  no  time  until  January  12,  1944  did  it 
relate  to  the  personal  property  hereinabove  described,  or 
any  part  thereof.  Said  action  was  on  September  28,  1942 
and  at  all  times  until  January  12,  1944,  an  action  in  con- 
demnation of  real  property  only,  including,  amongst  other 
parcels  of  land,  said  Block  33,  Tract  9809  in  the  County 
of  Los  Angeles,  State  of  California,  as  per  map  of  said 
tract  recorded  in  Book  145  of  Maps  at  pages  91-96  in- 
clusive. Records  of  said  County.  Said  action  was  brought 
by  the  United  States  of  America,  for  the  use  of  Recon- 
struction Finance  Corporation,  a  federal  corporation,  act- 
ing in  behalf  of  Defense  Plant  Corporation,  a  federal 
corporation,  and  the  public  use  for  which  said  real  prop- 
erty was  sought  to  be  taken  was  the  establishment  of  a 
reservoir  for  the  storing  and  conservation  of  natural  gas. 

Neither  the  United  States  of  America,  the  said  Recon- 
struction Finance  Corporation,  a  federal  corporation,  nor 
Defense  Plant  Corporation,  a  federal  corporation,  at  any 
time  prior  to  October  4,  1943,  intended  to  take  said  per- 

c 

sonal  property,  or  any  part  thereof,  in  or  by  reason  of 
said  condemnation  action,  nor  did  they,  or  any  of  them, 
institute  any  action  to  condemn  all  or  any  of  said  personal 
property  until  January  12,  1944.    [122] 
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With  Respect  to  the  Complaint  in  Intervention  of  De- 
fense Plant  Corporation,  A  Federal  Corporation,  Except 
as  the  Above  Findings  May  Apply  Thereto,  the  Court 
Finds  as  Follows: 

XVI. 

With  respect  to  the  separate  second  and  distinct  de- 
fense contained  in  said  complaint  in  intervention,  the 
court  finds  that  at  no  time  prior  to  January  12,  1944  v.as 
there  an  action  in  condemnation  pending  in  the  United 
States  District  Court,  Southern  District  of  California, 
Central  Division,  numbered  2454-B  Civil  in  which  the 
personal  property  hereinabove  described,  or  any  part 
thereof  was  sought  to  be  appropriated  or  condemned  by 
the  United  States  of  America  for  use  of  the  Reconstruc- 
tion Finance  Corporation,  a  federal  corporation,  acting 
in  behalf  of  Defense  Plant  Corporation,  a  federal  cor- 
poration, or  otherwise. 

That  it  is  not  true  that  Treasure  Company  was  oflfered 
or  tendered  reasonable  or  any  compensation  for  the  tak- 
ing or  detention  of  the  said  personal  property  or  any  part 
thereof,  nor  was  any  such  compensation  offered  or  ten- 
dered to  the  person  or  persons  or  concerns  or  corporations 
lawfully  entitled   thereto. 

XVII. 
With  respect  to  said  third  separate  and  distinct  defense 
contained  in  said  complaint  in  intervention,  the  court  finds 
that  Action  No.  2454-B  Civil  was  commenced  September 
28,  1942,  in  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division,  and  said  action 
is  now,  and  at  all  times  since  September  28,  1942  has 
been,  pending  in  said  court.  Said  action  when  filed  did 
not  relate  to,  and  at  no  time  until  January  12,  1944;  did 
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it  relate  to  the  personal  property  hereinabove  described, 
or  any  part  thereof.  Said  action  was  on  September  28, 
1942,  and  at  all  times  until  January  12,  1944,  an  action 
in  condemnation  of  real  property  only,  including,  amongst 
other  parcels  of  land,  said  Block  33,  Tract  9809  in  the 
County  of  Los  Angeles,  State  of  California,  as  per  map 
of  said  tract  recorded  in  Book  145  of  Maps  [123]  at 
pages  91-96  inclusive,  Records  of  said  County.  Said 
action  was  brought  by  the  United  States  of  America,  for 
the  use  of  Reonstruction  Finance  Corporation,  a  federal 
corporation,  and  the  public  use  for  which  said  real  prop- 
erty was  sought  to  be  taken  was  the  establishment  of  a 
reservoir  for  the  storing  and  conservation  of  natural  gas. 

Neither  the  United  States  of  America,  the  said  Recon- 
struction Finance  Corporation,  a  federal  corporation,  or 
Defense  Plant  Corporation,  a  federal  corporation,  at  any 
time  prior  to  October  4,  1943  intended  to  take  said  per- 
sonal property,  or  any  part  thereof,  in  or  by  reason  of 
said  condemnation  action,  nor  did  they,  or  any  of  them, 
institute  any  action  to  condemn  all  or  any  of  said  personal 
property  until  January  12,  1944. 

XVIII. 

With  respect  to  the  third  separate  and  distinct  defense 
contained  in  the  said  complaint  in  intervention  the  court 
finds  that  prior  to  September  28,  1942,  and  at  all  times 
since,  the  Reconstruction  Finance  Corporation  was  author- 
ized by  Act  of  Congress  (Title  15  U.  S.  C.  A.,  Section 
60Cb),  in  order  to  aid^  the  government  of  the  United 
States  in  its  National  Defense  Program  to  create  or  or- 
ganize a  corporation,  or  corporations,  "with  power  (a) 
to  produce,  acquire,  carry,  sell,  or  otherwise  deal  in  strat- 
gic  and  critical  materials  as  defined  by  the  President;  (b) 
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to  purchase  and  lease  land,  purchase,  lease,  build  and  ex- 
pand plants,  and  purchase  and  i)roduce  equipment,  facili- 
ties, machinery,  materials,  and  supplies  for  the  manufac- 
ture of  strategic  and  critical  materials,  arms,  ammunition, 
and  implements  of  war,  any  other  articles,  equipment, 
facilities,  and  supplies  necessar}-  to  the  national  defense, 
and  such  other  articles,  equipment,  facilities  and  supplies 
necessary  to  the  national  defense  and  such  other  articles, 
equipment,  supplies,  and  materials  as  may  be  required  in 
the  manufacture  or  use  of  any  of  the  foregoing  or  other- 
wise necessary  in  connection  therewith;  (c)  to  lease,  sell, 
or  otherwise  dispose  of  such  land,  plants,  facilities,  and 
machinery  to  others  to  engage  in  such  manufacture;  1 1241 
(d)  to  engage  in  such  manufacture  itself,  if  the  President 
finds  that  it  is  necessary  for  a  Government  agency  tO' 
engage  in  such  manufacture  itself."  Defense  Plant  Cor- 
poration has  been  created  by  Reconstruction  Finance  Cor- 
poration for  said  purposes,  among  others. 

XIX. 

With  respect  to  Paragraph  III  of  the  said  third  sepa- 
rate and  distinct  defense  in  said  complaint  in  intervention, 
the  court  finds  that  it  is  not  true  that  on  or  about  Sep- 
tember 29,  1942  or  at  any  time  prior  to  January  12,  1944, 
the  United  States  of  America  for  the  use  of  Reconstruc- 
tion Finance  Corporation,  a  federal  corporation,  acting 
in  behalf  of  Defense  Plant  Corporation,  a  federal  cor- 
poration, or  otherwise,  appropriated  or  took  the  above 
described  personal  property  or  any  part  thereof  under 
claim  of  eminent  domain  for  the  national  defense  or  for 
use  in  the  establishment  of  a  reservoir  for  the  injection, 
storage,  conservation  or  withdrawal  of  natural  gas  or 
incidental  purposes  or  for  use  in  the  operation  of  oil  or 
gas  wells  or  in  the  treating,  storing  or  disposing  of  the 
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products  thereof  or  otherwise  or  that  it  thereupon  lawfully 
delivered  said  personal  property  or  any  part  thereof  to  the 
defendant  Union  Oil  Company  of  California,  a  corpora- 
tion, for  such  uses  or  purposes  or  any  of  them,  on  behalf 
of  the  Defense  Plant  Corporation,  a  federal  corporation, 
or  otherwise. 

XX. 

With  respect  to  Paragraph  IV  in  said  third,  separate 
and  distinct  defense  contained  in  said  complaint  in  inter- 
vention, the  court  finds  that  there  was  no  lawful  appro- 
priation of  said  personal  property  or  any  part  thereof 
made  at  the  request  of  the  assistant  secretary  of  the 
Reconstruction  Finance  Corporation,  an  agency  of  the 
United  States  of  America  or  under  the  direction  of  the 
Attorney  General  of  the  United  States,  on  September  29, 
1942  or  at  any  time  prior  to  January  12,  1944.   [125] 

XXI. 

The  court  finds  that  at  the  time  of  the  commencement 
of  this  action,  and  thereafter  until  and  at  all  times  after 
January  12,  1944,  it  was  impossible  for  the  defendant 
Union  Oil  Company  of  California,  a  corporation,  to  de- 
liver said  personal  property  of  the  plaintifif  Treasure 
Company,  a  corporation,  or  any  portion  thereof  to  the 
said  Treasure  Company,  a  corporation  in  substantially 
the  same  condition  as  it-  was  in  when  first  taken  and  re- 
ceived by  the  defendant  Union  Oil  Company  of  Califor- 
nia, a  corporation,  as  aforesaid. 
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On  January  12,  1944  an  amended  complaint  was  filed 
by  the  United  States  of  America  in  said  action  No.  2454-B 
Civil  in  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division,  wherein  the  said 
United  States  of  America  sought  to  condemn  said  per- 
sonal property  for  the  Reconstruction  Finance  Corpora- 
tion, a  federal  corporation,  acting-  in  behalf  of  Defense 
Plant  Corporation,  a  federal  corix)ration,  and  thereupon 
claimed  possession  of  said  personal  property  by  virtue 
of  said  condemnation. 

XXII. 

The  court  finds  that  all  allegations  contained  in  the 
answer  of  the  defendant  Union  Oil  Company  of  Cali- 
fornia, a  corporation,  and  in  the  said  complaint  in  inter- 
vention of  the  Reconstruction  Finance  Corporation,  a 
federal  corporation,  as  successor  in  interest  to  the  Defense 
Plant  Corporation,  a  federal  corporation,  with  respect  to 
which  specific  findings  are  not  made,  are  untrue.  [126] 

CONCLUSIONS  OF  LAW 

I. 

By  reason  of  the  facts  hereinabove  found  relative  to 
the  filing  on  January  12.  1944  of  an  amended  complaint 
in  the  condemnation  action  No.  2454-B  Civil,  in  the 
United  States  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division,  it  has  been  legally  impossible 
since  January  12,  1944  for  the  defendant  Union  Oil 
Company  of  California,  a  corporation,  to  deliver  back  to 
the  plaintifif  herein  the  personal  property  hereinabove  de- 
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scribed,  even  if  the  same  existed  in  substantially  the  same 
condition  as  when  taken  by  said  defendant  and  were  still 
in  its  possession. 

II. 

The  plaintiff  Treasure  Company,  a  corporation,  is  en- 
titled to  have  and  recover  of  and  from  the  defendant 
Union  Oil  Company  of  California,  a  corporation: 

1.  The  sum  of  $4,496.15  as  the  reasonable  market 
value  of  said  personal  property  together  with  interest 
thereon  from  the  12th  day  of  January,  1944  at  the  rate 
of  7%  per  annum,  until  date  of  judgment. 

2.  The  sum  of  $1,700.00  as  the  reasonable  rental 
value  of  said  personal  property  from  September  28,  1942 
to  January  12,  1944. 

3.  The  plaintiff's  costs  of  suit  incurred  or  expended 
herein. 

Let  judgment  be  entered  accordingly. 

Dated:    This  5th  day  of  DGCcmbGr,  1945. 

William  J.  Palmer 

W.  J.  Palmer,  Judge  of  said  Court  [127] 
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Bodkin,  Breslin  &  Luddy 

Attorneys  at  Law 

1225  Citizens  National  Bank  Bldg. 

453  South  Spring  Street 

Los  Angeles  13,  California 

Mutual  3151 

Attorneys  for  Plaintiff 

In  the  Superior  Court  of  the  State  of  California 
in  and  lor  the  County  of  Los  Angeles 
No.  489  318 
Treasure  Company,  a  corporation,  Plaintiff,  vs.  Union 
Oil    Company    of    California,    a   corporation,    Defendant. 
Reconstruction    Finance    Corporation,    a    Federal    corpo- 
ration,  successor  in   interest  to  Defense   Plant  Corpora- 
tion, a  Federal  corporation.  Complainant  in  Intervention. 

JUDGMENT 
This  cause  came  on  regularly  for  trial  in  Department 
29  of  the  above  entitled  court  before  the  Honorable  Wil- 
liam J.  Palmer.  Judge  j^residing  therein,  without  a  jury 
on  the  11th  day  of  September,  1945  and  was  tried  on  the 
11th,  12th,  13th,  19th,  20th,  21st,  24th,  25th,  26th  and 
27th  days  of  September  and  on  the  1st,  2nd,  3rd,  4th,  9th 
and  18th  days  of  October,  all  in  1945,  together  with  a  case 
entiled  "Samarkand  Oil  Company,  a  corporation,  Plain- 
tiff, vs.  Union  Oil  Company  of  California,  a  corporation, 
defendant,"  number  489319,  in  the  files  of  said  court, 
said  cases  having  been  consolidated  for  trial  by  stipulation. 
Messrs.  Henry  G.  Bodkin  and  E.  E.  Hitchcock  of  the 
firm  of  Bodkin,  Breslin  &  Luddy  appeared  [128]  at  said 
trial  on  behalf  of  the  plaintiff  Treasure  Company,  a  cor- 
poration, and  Messrs.  Jacob  J.  Lieberman  and  Aaron 
Elmore  of  the  firm  of  Benjamin,  Lieberman  and  Elmore, 
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and  Messrs.  J.  F.  McPherson  and  August  Weynian, 
Deputy  United  States  Attorney  General,  appeared  at  said 
trial  on  behalf  of  the  defendant  Union  Oil  Company  of 
California,  a  corporation,  and  the  complainant  in  interven- 
tion, Reconstruction  Finance  Corporation,  a  federal  cor- 
poration, as  successor  in  interest  to  Defense  Plant  Cor- 
poration, a  federal  corporation.  Evidence  both  oral  and 
documentary  was  introduced  by  the  respective  parties  and 
after  argument  of  counsel  for  said  parties  the  case  was 
submitted  to  the  court  on  October  18,  1945  and  the  court 
being  fully  advised  in  the  premises  and  having  filed  herein 
its  findings  of  fact  and  conclusions  of  law,  and  having 
directed  that  judgment  be  entered  accordingly,  now, 
therefore,  by  reason  of  the  law  and  findings  as  aforesaid. 
It  is  Hereby  Ordered,  Adjudged  and  Decreed: 
That  the  plaintiff  Treasure  Company,  a  corporation, 
have  and  recover  of  and  from  the  defendant  Union  Oil 
Company  of  California,  a  corporation: 

1.  The  sum  of  $6,196.15,  together  with  interest  on 
the  sum  of  $4,496.15  from  the  12th  day  of  Janu- 
ary, 1944  until  the  date  of  this  judgment  at  the 
rate  of  7%  per  annum,  said  interest  being  in  the 
sum  of  $595.08; 

2.  Plaintiff's    costs    of    suit    expended    herein,    and 
herein  taxed  at  $138.50. 

Dated  this  5  day  of  December,  1945. 
Wm.  J.  Palmer 
WILLIAM  J.  PALMER 
Judge  of  said  Court. 

Case  No.  2454-B-Civ.  U.  S.  vs.  Land.  Respt.  Treas- 
ure Co.  Exhibit  No.  A  in  Evidence.  Date  6-10-46.  Clerk, 
U.  S.  District  Court,  Sou.  Dist.  of  Calif.  R.  B.  Clifton, 
Deputy  Clerk.  [129] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  RE  RECORD  ON  APPEAL 
AND  ORDER 

It  Is  Hereby  Stipulated  by  and  between  the  parties 
hereto,  through  their  respective  counsel,  that  the  Notice 
of  Ruling-  of  Judge  William  J.  Palmer  in  Los  Angeles 
Superior  Court  actions  No.  489318  and  No.  489319  en- 
titled "Treasure  Company,  a  corporation,  Plaintiff,  vs. 
Union  Oil  Company  of  California,  a  corporation,  De- 
fendant, ct  al.,"  and  "Samarkand  Oil  Company,  Plaintiff, 
vs.  Union  Oil  Company  of  California,  a  corporation.  De- 
fendant," respectively,  dated  February  20,  1945,  and  the 
Notice  of  Decision  of  the  said  Judge  William  J.  Palmer 
dated  October  23,  1945,  in  Los  Angeles  Superior  Court 
cases  numbered  489318  and  489319  and  entitled  as  above 
stated  are  the  Notice  of  Ruling  and  the  Notice  of  Deci- 
sion which  [130J  were  presented  to  and  considered  by 
Judge  Campbell  E.  Beaumont  in  the  instant  case,  "United 
States  of  America,  et  al.,  Plaintiff,  vs.  Certain  Parcels 
of  Land  in  the  City  of  Los  Angeles,  et  al..  Defendants," 
No.  2454-B  Civil,  in  the  proceedings  before  said  Judge 
in  this  case  on  June  10  and  June  11,  1946,  upon  the  ap- 
plication for  the  injunction,  the  Order  granting  which  is 
here  appealed  from. 

It  Is  Further  Stipulated  that  said  Notice  of  Ruling  and 
Notice  of  Decision  may  be  certified  as  a  part  of  the  rec- 
ord on  apix;al  in  this  action  by  the  Clerk  in  this  appeal 
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by  defendants  Treasure  Company,  a  corporation,  and 
Samarkand  Oil  Company,  a  corporation,  from  that  cer- 
tain Order  of  the  District  Court  of  the  United  States  in 
and  for  the  Southern  District  of  California,  Central  Di- 
vision, made  and  entered  into  on  the  4th  day  of  August, 
1947,  as  requested  by  the  said  defendants  in  their  Desig- 
nation of  Record,  as  items  15  and  16  thereof,  and  said 
Designation  of  Record  having  been  heretofore  filed  here- 
in on  August  18,  1947. 

Dated:    September  23rd,  1947. 

JAMES  M.  CARTER 

United  States  Attorney 

JOSEPH  F.  Mcpherson 

Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 
Special  Attorney,  Lands  Division, 
Department  of  Justice 

By  A.  Weymann 
Attorneys    for    Plaintiff,   United   States   of 
America 

Defendants,  TREASURE  COM- 
PANY, LTD.,  a  corporation, 
and  SAMARKAND  OIL  COM- 
a  corporation. 

By  Bodkin,  Breslin  &  Luddy 
By  E.  E.  Hitchcock 
Attorneys  for  Said  Defendants.   [131] 
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ORDER 

Pursuant  to  the  foregoing^  Stipulation  between  the 
above  named  parties  in  the  above  entitled  action,  and  good 
cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  said  Notice  of  Ruling 
of  Judge  William  J.  Palmer  in  Los  Angeles  Superior 
Court  actions  No.  489318  and  489319  entitled  "Treasure 
Company,  a  corporation.  Plaintiff,  vs.  Union  Oil  Com- 
pany of  California,  a  corporation.  Defendant,  et  al.,"  and 
"Samarkand  Oil  Company,  Plaintiff,  vs.  Union  Oil  Com- 
pany of  California,  a  corporation.  Defendant,"  respec- 
tively, dated  February  20,  1945,  and  the  Notice  of  Deci- 
sion of  the  said  Judge  William  J.  Palmer  dated  October 
23),  1945,  in  Los  Angeles  Superior  Court  cases  numbered 
489318  and  489319  and  entitled  as  above  stated  are  the 
Notice  of  Ruling  and  the  Notice  of  Decision,  which  were 
l)resented  to  and  considered  by  Judge  Campbell  E.  Beau- 
mont in  the  instant  case.  "United  States  of  America,  etal.. 
Plaintiff,  vs.  Certain  Parcels  of  Land  in  the  City  of  Los 
Angeles,  et  al..  Defendants,"  No.  2454-B  Civil,  in  the 
proceedings  before  said  Judge  in  this  case  on  June  10, 
and  June  11,  1946,  upon  the  application  for  the  injunc- 
tion, the  Order  granting  which  is  here  appealed  from; 
and 

It  Is  Further  Ordered  That  said  Notice  of  Ruling  and 
Notice  of   Decision   shall   be  certified   as  a   part   of   the 
record  on  appeal  in  this  action  by  the  Clerk,  in  this  ap- 
peal   by    defendants    Treasure    Company,    a    corporation,  • 
and  Samarkand  Oil   Company,  a  corporation,   from  that 
certain  Order  of  the  District  Court  of  the  United  States  | 
in  and  for  the  Southern  District  of  California,  Central  | 
Division,  made  and  entered  into  on  the  4th  day  of  Augfust,  i 
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1947,  as  requested  by  the  said  defendants  in  their  Desig- 
nation of  Record,  as  items  15  and  16  thereof,  and  said 
Designation  of  Record  having  been  heretofore  filed  here- 
in on  August  18,  1947. 

Dated:    September  24,  1947. 

C.  E.  BEAUMONT 

Judge   [132] 

In  the  Superior  Court  of  the  State  of  CaHfornia 
in  and  for  the  County  of  Los  Angeles 

Treasure  Company,  a  corporation,  Plaintiff,  vs.  Union 
Oil  Company  of  California,  a  corporation,  Defendant. 
No.  489318. 

Samarkand  Oil  Company,  a  corporation.  Plaintiff  vs. 
Union  Oil  Company  of  California,  a  corporation,  De- 
fendant. Defense  Plant  Corporation,  a  Federal  Corpo- 
ration, Complainant  in  Intervention.     No.  489319. 

NOTICE  OF  RULING 

To  Counsel: 

This  rather  informal  memorandum  to  counsel  will  be 
written  as  if  it  applied  to  only  one  case,  but  counsel  will 
understand  that  it  applies  to  each  of  the  two  cases,  the 
respective  titles  of  which  are  above  set  forth. 

Two  motions  are  before  the  court,  made  pursuant  to 
the  [133]  notice  of  motion,  bearing  date  February  1, 
1945  and  filed  February  5,  1945.  Without  stating  the 
motions  in  the  language  of  the  notice,  I  shall  comment 
that  one  of  them  is  equivalent  to  a  plea  in  bar,  the  grant- 
ing of  which  would  result  in  a  dismissal  of  the  action. 
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The  other  may  more  aptly  be  called  a  plea  in  abatement, 

the  granting  of  which  would  result  only  in  an  indefinite 
postponement  of  the  trial. 

In  considering  the  two  motions,  one  must  guard 
against  three  possible  pitfalls  that  might  prevent  a  true 
analysis  and  a  sound  conclusion.  The  first  is  the  invita- 
tion to  decide  the  case  on  its  merits,  from  the  evidence 
presented  in  affidavits  and  admitted,  and  under  the  law 
as  the  court  might  hold  it  to  be  after  a  thorough  con- 
sideration of  the  extensive  briefs  filed  by  counsel. 

I  believe  that  I  have  successfully  guarded  against  this 
first  pitfall.  I  have  been  particularly  eager  to  do  so  in 
view  of  the  possibility  that  if  the  motions  are  denied  the' 
case  may  be  tried  before  me. 

The  second  temptation  to  deviate  from  a  true  course  of 
thinking  is  the  inclination  to  hurriedly  yield  exclusive 
jurisdiction  to  the  Federal  courts  because  certain  Federal 
laws  and  the  conduct  of  certain  Federal  officers  are  in- 
volved. In  addressing  the  eminent  counsel  in  this  case, 
I  need  not  elaborate  on  the  comment  just  made. 

The  third  opportunity  for  going  astray  lies  in  the  com- 
monly accepted  idea  that  the  propriety  of  a  plea  in  bar 
or  in  abatement  is  determined  by  the  identity  of  the 
issues  in  the  two  actions  involved.  At  this  point  I  would 
emphasize  the  incompleteness  of  that  thought.  Two  ac- 
tions might  involve  similar  or  identical  issues  of  fact  and 
law,  and  yet,  because  the  remedy  sought  in  one  is  entirely 
dififerent  from  the  remedy  sought  in  the  other,  the  trial 
of  both  actions  might  be  necessary. 

Among  the  several  rules  that  have  been  laid  down  for 
the  [134]  testing  of  pleas  in  bar  and  in  abatement,  the 
one  which  goes  directly  to  the  heart  of  the  matter,  which 
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is  not  "technical",  as  that  term  is  commonly  understood, 
but  which  vitally  affects  the  administration  of  justice  as 
between  the  parties  involved,  is  the  principle  which  under- 
lies, as  the  raison  d'etre,  the  whole  practice  of  abatement, 
and  which  provides  that  a  prior  action  will  bar  a  later 
when  the  same  relief  is  sought  in  both,  when  the  former 
will  aft'ord  an  ample  remedy  so  that  a  final  judgment  in 
it  would  constitute  a  bar  to  the  second.  Manifestly,  when 
such  a  state  of  facts  exists,  the  second  action  is  unneces- 
sary and  vexatious. 

Bolton  V.  Landers,  27  Cal.   104 

Security   Trust  &   Sav,   Bank  v.   Claussen,  44  Cal. 

App.  730 
Dyer  v.  Scalmanini,  69  Cal,  637 
Fresno  Planing  Mill  Co.  v.  Manning,  20  Cal.  App. 

766 
Baker  v.  Eilers  Music  Co.,  175  Cal.  652 
McCormick  v.  Gross,  135  Cal.  302 
Hall  V.  Susskind,  109  Cal.  203 
Martin  v.  Splivalo,  69  Cal.  611 
Vance  v.  dinger,  27  Cal.  358 
Cyclopedia  of  Federal   Procedure,  2nd  Edition,   vol. 

7,  p.  342,  note  13 
Harrison  v.  Wash.  Loan  &  Tr.  Co.,  258  Fed.  273 
Chicago  B.  &  Q.  R.  Co.  v.  Weil,  183  Fed.  956 
Watson  V.  Jones,  80  U.  S.  679 
Tebbe  v.  Union  Realty  Corp.,  286  Fed.  1011 
N.  Y.  Cotton  Exchange  v.  Hunt,  144  Fed.  511,  205 

U.  S.  322;  51  L.'Ed.  821. 

It  may  fairly  be  said,  I  think,  that  all  the  other  rules 
applying  to  pleas  in  abatement,  were  designed  to  make 
certain  that  the  one  basic  principle  stated  in  the  forego- 
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ing  paragraph  was  properly  invoked.  In  passing  we 
may  note  that  such  pleas  are  not  [135]  favored  and  are 
strictly  construed. 

1  Cal.  Jur.  81,  sec.  50  and  notes  16  and  17. 

Let  us  direct  our  attention  to  the  basic  question,  and 
consider  the  possibilities  involved. 

At  this  point  we  must  confine  ourselves  to  considering 
possibilities,  for  were  we  to  attempt  to  determine  prob- 
abilities, we  would  \)c  undertaking  to  decide  the  merits 
of  the  controversy. 

It  the  Federal  court,  in  action  No.  2454-B  Civil,' 
should  hold  that  possession  of  the  personal  property  never 
was  lawfully  taken  from  the  plaintiff,  no  judgment  in 
condemnation  would  ensue,  and  plaintiff  would  leave  the 
Federal  court  with  no  compensation  whatsoever  for  the 
damage  claimed  to  have  been  suffered  from  the  acts  of 
Federal  officials  thus  held  to  have  acted  unlawfully. 

If  the  F"ederal  court,  in  action  No.  2454-B  Civil,  should 
hold  that  possession  of  the  personal  property  was  not  law- 
ful prior  to  the  filing  of  the  pleading  titled  a  "First 
Amended  Complaint,"  but  became  lawful  at  that  time, 
the  court  would  be  powerless  in  that  action  to  do  any- 
thing about  the  unlawful  possession  previous  to  that  date. 
Although  in  condemnation  a  property  owner  is  supposed 
to  receive  full  compensation  for  the  property  taken  and 
for  the  damages  suffered  from  the  taking,  the  damages 
thus  embraced  are  only  those  that  flow  from  the  lawful 
taking.  They  do  not  include  injury  suffered  from  prior 
unauthorized  and  unlawful  acts  of  public  officials.    Hence, 
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in  the  event  of  the  possibihty  here  being  considered,  the 
Federal  court  could  not  give  plaintiff  any  relief  for  an 
element  of  damage  claimed  to  have  been  suffered  and 
claimed  to  be  substantial. 

If  the  Federal  court  should  decide  that  the  taking  of 
the  personal  property  was  lawful  in  the  first  instance  and 
that  thereafter  the  holding  of  possession  against  the  plain- 
tiff' has  been  lawful,  and  if  such  a  decision  should  follow 
a  judgment  of  this  court  against  the  plaintiff,  plaintiff 
would  stand  before  the  [136]  Federal  court  as  the  one 
to  be  compensated  for  the  taking  of  the  property.  No 
difficulty  or  entanglement  of  status  would  result  from  the 
two  trials. 

If  prior  to  such  a  judgment  of  the  Federal  court,  this 
court  were  to  deliver  a  judgment  in  plaintiff's  favor 
against  the  Union  Oil  Company  of  California,  such  judg- 
ment of  this  court  would  be  founded  on  one  of  two 
theories:  1.  That  the  taking  of  possession  by  Federal 
officials  was  unlawful  and  the  holding  of  possession  since 
has  been  unlawful.  In  such  a  case,  the  judgment  of  this 
court,  except  for  the  element  of  damages,  would  be  in  the 
alternative.  If  the  defendant  should  pay  the  adjudicated 
value  of  the  property  rather  than  return  it,  or  if  judg- 
ment for  such  value  should  be  satisfied  by  execution,  the 
title  to  the  property  would  pass  to  defendant.  The  Union 
Oil  Company  of  California  then  would  stand  before  the 
Federal  court  as  the  party  to  be  compensated  for  the 
property.  No  entanglement  of  status  would  obstruct  the 
orderly  proceedings  of  that  court.     As  there  is  no  likeli- 
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hood  of  defendant  returning  the  property  to  the  plaintiff 
so  long  as  the  Federal  action  pends,  we  need  not  spend; 
time  on  that  possibility. 

2.  If  this  court  should  hold  that  the  taking  of  the 
property  was  unlawful  in  the  first  instance,  but  became 
lawful  when  the  "First  Amended  Complaint"  was  tiled 
in  the  Federal  action,  it  might  pursue  either  of  two 
courses,  depending  on  how  it  viewed  the  law.  1.  It  might 
regard  the  present  factual  status  as  a  complete  defense 
to  replevin,  and  award  only  damages  suffered  by  plaintiff 
from  the  date  of  the  taking  to  the  date  of  the  tiling  of  the 
amended  pleading.  In  that  case,  plaintiff  would  stand 
before  the  Federal  court  as  the  one  to  be  compensated 
for  the  property,  and  no  entanglement  of  status  would 
obstruct  the  orderly  proceedings  of  that  court.  2.  It 
might  tind  against  the  defendant,  concluding  that  if  de- 
fendant had  not  retained  the  personal  property,  that  prop- 
erty would  not  have  remained  on  the  land,  and  no  occa- 
sion [137  J  for  tiling  the  amended  pleading  would  have 
existed.  So  viewing  the  matter,  the  court  might  hold  that 
the  defendant  had  converted  the  property,  and  as  de- 
fendant would  not  be  able  to  redeliver,  an  alternative  judg- 
ment would  be  useless.  This  court  then  would  give  plain- 
tiff judgment  for  damages  and  for  the  value  of  the 
property.  The  title  to  the  property  would  be  vested  in 
defendant;  and  defendant  then  would  stand  before  the 
Federal  court  as  the  one  to  be  compensated.  No  entangle- 
ment of  status  would  obstruct  the  orderly  proceedings  of 
that  court. 


I 
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For  the  reasons  that  I  have  indicated,  I  hold  that  the 
duty  of  this  court  is  to  try  the  action  and  that  a  serious 
injustice  might  be  done  to  plaintiff  to  deny  to  it  the  day 
in  court  to  which  it  appears  to  be  entitled.  I  do  not  con- 
sider it  necessary  to  deal  with  certain  other,  and  per- 
haps more  "technical",  rules,  which  also  may  be  obstacles 
to  the  pleas  in  bar  and  abatement. 

In  connection  with  the  foregoing,  we  should  have  in 
mind  the  significance  of  the  fact  that  plaintiff's  cause  of 
action,  regardless  of  the  legal  questions  or  evidential 
issues  of  fact  that  may  become  involved,  or  their  compli- 
cations, is  a  simple  cause  of  action  in  replevin,  commonly 
called  "claim  and  delivery",  and  is  not  prosecuted  for  the 
purpose  of  recovering  compensation  from  anyone  or  any 
government  or  institution  in  return  for  a  lawful  taking 
of  property.  The  case  is  based  on  alleged  ownership  and 
right  of  possession,  and  the  mere  fact  that  another  case 
of  an  entirely  different  nature,  premised  on  an  entirely 
different  theory,  prosecuted  for  an  entirely  different  pur- 
pose, involves  certain  identical  questions  of  law  and  fact, 
does  not  bar  plaintiff's  pursuit  of  a  remedy,  which,  if  its 
allegations  are  true,  can  be  obtained  only  in  this  action. 

The  motions  hereinabove  referred  to  are  denied. 

Done  this  20th  day  of  February,  1945. 

^  William  J.  Palmer 

Judge 

[Endorsed]:    Filed  Feb.  20,  1945.  [138] 
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In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

Treasure  Company,  a  corporation.  Plaintiff,  vs.  Union 
Oil  Company  of  California,  a  corporation,  Defendant. 
No.  489318.  ^ 

Samarkand  Oil  Company,  a  corporation,  Plaintiff,  vs.;| 
Union  Oil  Company  of  California,  a  corporation,  De-; 
fendant.    No.  489319. 

NOTICE  OF  DECISION 

To  Counsel: 

The  unique  final  "argument"  of  Attorney  J.  F.  Mc- 
Pherson  for  the  defendant  suggests  that  certain  points 
made  by  the  court,  when  announcing  from  the  bench  its 
ruling  on  the  question  of  liability,  ought  to  be  stated 
again,  or  clarified;  or,  if  perchance  the  court  only  hinted 
and  failed  to  state  a  conclusion  involved  in  the  progres- 
sion of  thought  leading  to  its  decision,  to  state  such 
conclusion  at  this  time  as  precisely  as  possible,  all  to  the 
end  that  counsel  may  be  guided  in  the  preparation  of  [139] 
findings,  conclusion  and  judgment.  (In  referring  to  the 
uniqueness  of  the  final  statement  of  distinguished  and 
brilliant  counsel,  I  did  not  intend  reference  to  his  warning 
that  an  appeal  from  the  trial  court's  decision  would  be 
prosecuted.  Every  now  and  then,  for  some  reason  that 
I  never  have  been  able  to  understand,  a  lawyer  reminds 
the  trial  judge  that  an  appeal  is  in  the  offing,  although 
many  of  the  ablest  lawyers  assume  that  the  trial  judge 
knows  of  the  right  and  possibility  of  appeal  and  refrain 
from  any  "argument"  based  on  an  assumption  to  the 
contrary. ) 
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This  court  has  not  found  that  the  United  States 
government,  or  any  agency  of  it,  seized  the  property 
involved  in  this  case  on  or  about  September  28,  1942. 
The  court  does  find  that  an  individual  who  held  the 
office  of  United  States  Marshal,  without  any  authoriza- 
tion from  any  source,  without  process  of  court  related 
to  the  property  in  question,  without  direction  from  any 
agency  of  the  government,  falsely  assumed  dominion 
over  the  property  and  falsely  assumed  authority  to  deliver 
it  into  the  custody  of  the  defendant,  which,  equally  with- 
out right  or  authority,  thereupon  asserted  and  took 
dominion  over  the  property  and  thereafter  held  posses- 
sion thereof  against  the  demands  of  plaintiffs  for  its  re- 
turn. 

This  court  has  not  held  of  its  own  opinion  that  any 
agency  of  the  government  ever  came  into  lawful  posses- 
sion of  the  property  in  question,  but  the  court  has  pre- 
sumed, for  the  purposes  of  this  trial,  that  in  permitting 
the  filing  of  a  late  amendment  to  a  condemnation  action 
pertaining  to  real  estate,  by  which  amendment  the  action 
was  made  to  embrace  the  personal  property  involved  in 
this  case,  the  United  States  District  Court  acted  properly 
and  in  accordance  with  law.  Invoking  that  presumption 
leads  to  the  conclusion  that  the  property  was  condemned 
as  of  the  date  of  the  filing  of  the  amendment  and  that 
thereupon  the  United  States  Government,  through  the  De- 
fense Plant  Corporation,  in  exercise  of  the  [140]  right 
of  eminent  domain  came  into  lawful  possession  of  the 
property. 

It  would  be  inaccurate  to  leave  the  impression  that  this 
judge  is  of  the  personal  opinion  that  the  commence- 
ment of  condemnation  proceedings  against  the  personal 
property  involved  in  this  case,  by  way  of  such  amend- 
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ment  filed  in  January,  1944,  when  the  actions  in  this 
Superior  Court  were  threatened  and  were  about  to  be 
commenced,  was  in  good  faith  or  was  founded  on  any 
need  by  the  Government  for  the  property  or  on  any 
intention  to  put  it  to  the  pubHc  use.  This  court  merely 
applies  the  presumption  of  good  faith  and  regularity  to 
the  proceedings  of  the  federal  agencies  involved. 

This  court  has  not  found  that  the  action  of  the  person 
who  first  asserted  unlawful  dominion  over  the  property 
in  September  of  1942  and  assumed  authority  to  deliver 
it  over  to  the  defendant  was  thereafter  ratified  by  any 
agency  of  the  United  States  Government.  To  the  con- 
trary, this  court  is  of  the  opinion  that  no  agency  of  the 
United  States  Government  had  authority  to  ratify  such 
an  act  and  the  court  holds  that  no  such  agency  ever  did 
ratify  it.  The  court  finds  also  that  the  unlawful  action 
of  the  defendant  in  detaining  the  property  from  the  plain- 
tiffs never  has  been  ratified  by  any  agency  of  the  United 
States  Government,  and  the  court  is  of  the  opinion  that 
no  such  agency  has  had  authority  to  ratify  such  conduct. 

Concerning  the  Expert  Testimony 

Considering  now  the  question  of  damages,  this  being 
quite  an  informal  statement,  let  me  shift  to  the  first 
person.  I  stated  from  the  bench  that  I  believed  in  the 
sincerity  of  all  the  expert  witnesses  and  regarded  the 
conflict  among  them  as  being  a  clash  in  points  of  view 
rather  than  in  motive.  I  still  am  of  that  opinion  as  to 
the  matter  of  motive  and  integrity,  but  I  must  elaborate 
and  say  that  the  conflict  arises  from  more  than  dififer- 
ence  in  points  of  view.  The  personal  experiences  upon 
which   each   witness    [141]    has   relied,    his   memory,-  his 
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ability  or  lack  of  ability  to  visualize  conditions  as  of 
September,  1942,  his  imagination,  and  the  effect  upon 
his  mind  of  seeing  the  property  after  months  of  neg- 
lect— these  factors,  I  am  sure,  have  played  a  part  in  giv- 
ing us  many  wide  disagreements.  Even  among  defend- 
ant's witnesses  these  disagreements  have  been  marked. 
This  fact  is  a  token  of  their  independent,  individual  ap- 
proach and  of  their  sincerity,  but  is  very  convincing  evi- 
dence of  either  or  both  of  two  possible  conditions:  (1) 
that  there  existed  an  extremely  wide  margin,  within  which 
market  value  fluctuated;  (2)  that  each  of  the  defendant's 
experts  testified  more  from  his  own  limited  personal  ex- 
perience than  from  a  broad  knowledge  of  general  market 
conditions  and  prices. 

Among  defendant's  witnesses  we  have  variations  rang- 
ing in  ratios  up  to  30  to  one,  a  difference  of  2900  per 
cent.  We  have  a  disagreement  that  reaches  from  no 
value  to  $150.  We  have  many  differences  in  lower 
ratios:  three  to  one,  four  to  one,  five  to  one,  ten  to  one, 
fifteen  to  one,  twenty  to  one.  These  wide  variations  take 
much  from  the  positiveness  of  the  testimony  of  defense 
experts. 

The  most  significant  conflict  in  the  testimony  of  values 
is  that  between  the  testimony  of  Mr.  De  Bretteville  and 
Mr.  Summers,  on  the  one  hand,  and  the  testimony  of 
Mr.  O'Brien  on  the  other  as  to  new  values,  cost  or  re- 
placement values.  Ordinarily  we  should  expect  testi- 
mony as  to  cost  prices  ^to  show  little  disagreement.  If 
two  witnesses,  each  for  a  different  side,  were  well  pre- 
pared on  that  subject  before  coming  to  court,  each  hav- 
ing had  access  to  catalogs  and  reliable  sources  of  infor- 
mation to  confirm  his  estimates,  no  general,  substantial 
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conflict  ought  to  exist  between  their  testimony.  But  be- 
tween the  testimony  of  the  plaintiffs'  witnesses  and  that 
of  Air.  O'Brien  for  the  defendant  wide  disagreement 
exists  throughout  the  entire  inventory  as  to  original 
cost  [  142]  prices,  the  variation  running  from  two  to  one 
to  ten  to  one  in  one  instance,  with  many  instances  where 
the  ratio  is  of  four  or  more  to  one.  I  liked  Mr.  O'Brien 
and  regarded  him  as  a  man  of  ability  and  of  integrity. 
But  he  came  to  court  not  expecting  to  be  called  upon  to 
give  the  cost  prices  of  new  items  and  he  gave  his  testi- 
mony as  to  such  prices  from  memory  and  on  the  spur 
of  the  moment.  1  am  satisfied  that  he  was  in  error  and 
that  the  evidence  presented  by  the  plaintiffs  as  to  cost 
prices  was  dependable  throughout,  the  result  of  a  care- 
ful and  efticient  investigation  to  obtain  from  reliable 
sources  the  cost  of  sales  prices  of  new  materials  and 
equipment.  The  conflict  as  to  these  prices  gives  fur- 
ther evidence  of  the  frailty  of  memory  and  of  how  human 
and  limited  all  of  us  are.  The  ideas  of  new  values  as  of 
September,  1942  exhibited  by  the  witness  reflects  sig- 
nificantly on  his  ideas  of  second-hand  values. 

Another  bit  of  testimony  that  throws  light  on  our 
problem  was  that  of  defendant's  witness  Mr.  Webb  as  to 
the  cost  of  putting  certain  of  the  equipment  into  good 
condition  for  renting.  It  is  possible,  of  course,  for  the 
repair  of  an  item  of  machinery  to  cost  more  than  the 
machinery  is  worth;  but  ordinarily  a  reasonable  relation- 
ship exists  between  the  cost  of  repair  and  the  value.  Mr. 
Webb's  own  testimony,  considered  most  favorably  to'  the 
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defendant,  as  to  what  the  rental  vakie  of  the  equipment 
would  be  after  the  proposed  repairs  were  made,  shows 
that  the  estimated  cost  of  the  repairs  bore  a  reasonable 
and  normal  relationship  to  the  value  of  the  equipment — 
a  value  far  out  of  line  with  that  attached  to  it  by  de- 
fendant's experts. 

As  my  finding's  to  be  shortly  announced  will  show,  1 
do  not  go  all  the  way  with  plaintiffs'  witnesses  as  to  the 
fair  market  value  of  the  property,  but  I  do  accept  as 
reliable  their  testimony  as  to  replacement  costs  and  I  do 
not  question  the  sincerity  of  [143]  their  testimony  as  to 
the  condition  of  the  property  when  possession  was  taken 
by  the  defendant.  It  will  be  noted,  and  I  may  as  well 
frankly  state,  that  I  am  placing  a  good  deal  of  faith  in 
the  O.P.A.,  although  I  do  not  hold  that  an  O.P.A.  ceiling 
is  necessarily  fair  market  value,  and  in  this  instance  I 
give  importance  to  the  ceiling  not  as  an  isolated  fact  but 
in  connection  with  and  in  the  light  of  all  other  evidence. 
A  technician  might  even  question  the  admissibility  of 
evidence  of  O.P.A.  ceilings,  and  could  support  his  doubt 
by  a  strong  argument,  for  a  governmental,  war-measure 
restriction  upon  sales  price  does  not  give  an  answer  to  the 
question:  what  would  a  willing  buyer,  not  compelled  to 
buy,  be  wilhng  to  pay? 

Samarkand 

I  find  the  fair  market  values  of  the  items  of  property 
involved  in  the  Samarkand  case,  each  considered  sepa- 
rately, as  of  September  28,  1942,  to  be  as  follows: 
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Tank 

$  550.00 

31 

50.00 

1 

16,664.08 

32 

644.60 

2 

1,914.00 

23 

200.00 

3 

4,767.40 

34 

825.00 

4 

7,706.05 

35 

82.50 

5 

1,000.00 

36 

74.25 

6 

550.00 

37 

99.00 

7 

880.00 

38 

46.75 

8 

586.30 

39 

77.00 

9 

494.45 

40 

165.00 

10 

1,222.66 

41 

74.25 

11 

615.92 

42 

125.00 

12 

500.00 

43 

100.00 

13 

328.00 

44 

300.00 

14 

247.50 

45 

66.00 

15 

68.75 

46 

66.00 

16 

74.25 

47 

82.50 

17 

42.00 

48 

280.50 

18 

200.00 

49 

165.00 

19 

2,100.00 

50 

20.00 

20 

1,450.00 

51 

118.91 

21 

750.00 

52 

137.50 

22 

1,557.98 

53 

82.50 

23 

794.20 

54 

165.00 

24 

1,306.25 

55 

990.00 

25 

1,000.00 

56 

400.00 

26 

1,100.00 

57 

82.50 

27 

196.35 

58 

214.50 

28 

165.00 

59 

550.00 

29 

220.00 

60 

33.00 

30 

55.00 

[144] 

$55,423.40 
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I  believe  that  some  discount  from  the  total  of  the 
above  stated  values  should  be  made  in  considering  the 
property  as  a  unit,  as  constituting  one  "outfit",  having  a 
market  value  as  such.  I  believe  that  we  should  so  regard 
the  property  for  the  purposes  of  this  action,  and  I  de- 
termine its  fair  market  value  to  have  been  $50,000.00. 

In  determining  the  rental  value,  I  am  attaching  sig- 
nificance to  the  long  period  of  time  involved,  as  against 
the  short  periods  for  which  equipment  usually  is  rented; 
also  I  am  not  losing  sight  of  the  fact  that  theoretically 
in  our  case  the  property  would  remain  in  good  condition 
throughout  the  rental  period,  a  theoretical  fact  that  would 
indicate  a  lower  rental  rate  than  would  prevail  through 
many  shorter  leasings  covering  the  same  extended  period; 
also  I  am  assuming  that  some  expense  would  be  required 
ordinarily  to  condition  and  repair  the  property  before 
each  leasing.  [145] 

With  these  factors  in  mind,  I  determine  the  fair  rental 
value  of  the  Samarkand  property  from  September  28, 
1942  to  January  12,  1944,  to  have  been  $18,750.00. 

I  find  the  fair  market  value  of  the  Treasure  Company 
property  on  September  28,  1942  to  have  been  as  follows: 

1  $     110.00  4  192.50 

2  1,650.00  5  200.00 

3  2,343.65  

$4,496.15 

I  find  the  fair  rental  value  of  that  property  for  the 
period  in  question  to  hate  been  $1,700.00. 

Judgment  is  ordered  that  the  plaintiff  Samarkand  Oil 
Company  have  and  recover  of  and  from  the  defendant 
the  sum  of  $68,750.00,  together  with  interest  on  $50,000.00 
at  the  legal  rate  from  January  12,  1944. 
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Judgment  is  ordered  that  the  plaintiff  Treasure  Com- 
pany have  and  recover  of  and  from  the  defendant  the 
sum  of  $6,196.15,  together  with  interest  at  the  legal 
rate  on  $4,496.15  from  January  12,  1944. 

Stay  of  execution  for  a  period  of  ten  days  from  and 
after  the  entry  of  judgment  is  granted,  and  if  within 
that  time  a  notice  of  intention  to  move  for  new  trial  is 
tiled,  the  stay  of  execution  shall  continue  in  force  until 
the  expiration  of  ten  days  after  the  ruling  thereon. 

October  23,  1945. 

William  J.  Palmer 

Judge 

[Endorsed]:    Filed  Sep.  24,   1947.    [146] 


[Minutes:    Thursday,  January  9,  1947] 

Present:     The    Honorable    C.    E.    Beaumont,    District 
Judge. 

On  motion  of  plaintiff  for  injunctions  against  defend- 
ants Treasure  Company  and  Samarkand  Oil  Co.  to  re- 
strain actions  Nos.  507,385;  507,386;  505,967;  and 
505,968  now  pending  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  County  of  Los  Angeles,  it 
is  ordered  that  the  said  motion  is  denied  as  to  actions 
Nos.  507,385  and  507  386,  the  defendants  having  stipu- 
lated that  "we  will  not  try  those  cases  until  this  present 
case  is  determined  finally",  and  that  the  said  motion  is 
granted  as  to  actions  Nos.  505,967  and  505,968.  [147] 
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In  the  District  Court  of  the  United  States,  in  and  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  Use  of 
RECONSTRUCTION  FINANCE  CORPORA- 
TION, a  Federal  Corporation,  Acting  in  Behalf  of 
DEFENSE   PLANT   CORPORATION,  a  Federal 

Corporation. 

Plaintiff, 

vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY  OF 
LOS  ANGELES,  COUNTY  OF  LOS  ANGELES, 
STATE  OF  CALIFORNIA;  CITY  OF  LOS  AN- 
GELES, a  Municipal  Corporation,  etc.,  et  al.. 

Defendants. 

ORDER  AND  DECREE  ON  PLAINTIFF'S  PETL 
TION  TO  RESTRAIN  PROCEEDINGS  IN  THE 
SUPERIOR  COURT  OF  THE  STATE  OF  CALI- 
FORNIA BY  DEFENDANTS  TREASURE 
COMPANY  AND  SAMARKAND  OIL  COM- 
PANY 

Plaintiff's  motion  for  an  injunction  and  restraining 
order  in  aid  of  its  Complaint  in  Condemnation  upon  plain- 
tiff's petition  filed  herein  March  26,  1946,  to  restrain  and 
enjoin  the  further  prosecution  of  that  certain  action  filed 
in  the  Superior  Court  of  the  State  of  California,  in  Los 
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Angeles  County,  on  September  27,  1945,  as  Case  No. 
505,967,  entitled  Treasure  Company  vs.  Union  Oil  Com- 
pany of  California;  and  that  certain  action  filed  Septem- 
ber 27,  1945,  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, Los  Angeles  County,  as  Case  No.  505,968,  entitled 
Samarkand  Oil  Company  vs.  Union  Oil  Company  of  Cali- 
fornia; and  that  certain  action  filed  November  10,  1945, 
in  the  Superior  Court  of  the  State  of  California,  Los 
Angeles  County,  as  Case  No.  507,385,  entitled  Treasure 
Company  vs.  Union  Oil  Company  of  [148]  California; 
and  that  certain  action  filed  in  the  Superior  Court  of  the 
State  of  California,  Los  Angeles  County,  on  November' 
10,  1945,  as  Case  No.  507,386,  entitled  Samarkand  Oil 
Company  vs.  Union  Oil  Company  of  California,  came  on 
for  hearing  before  the  above  entitled  court  on  April  8, 
1946,  the  petitioner  appearing  by  Joseph  F.  McPherson, 
Special  Assistant  to  the  Attorney  General,  and  August 
Weymann,  Special  Attorney,  Lands  Division,  Department 
of  Justice,  its  attorneys ;  and  the  defendant  Treasure  Com- 
pany appearing  by  its  attorneys,  Bodkin,  Breslin  and 
Luddy,  by  Henry  G.  Bodkin,  Esq. ;  and  the  defendant 
Samarkand  Oil  Company  appearing  by  its  attorneys,  Bod- 
kin, Breslin  and  Luddy,  by  Henry  G.  Bodkin,  Esq.;  and 
the  Union  Oil  Company  of  California  appearing  by  Ben- 
jamin and  Lieberman,  its  attorneys,  by  J.  J.  Lieberman, 
Esq.,  and  the  motion  being  fully  argued  by  counsel  and 
thereafter  submitted,  and  the  Court  being  fully  advised 
in  the  premises,  and  after  due  deliberation,  now  finds  and 
decides  as  follows: 
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I. 

That  the  defendants  Treasure  Company  and  Samarkand 
Oil  Company  have  stipulated  and  represented  to  the  Court 
in  open  court  that  they  do  not  intend  to  and  will  not  try 
those  two  certain  actions  now  pending  in  the  Superior 
Court  of  the  State  of  California,  County  of  Los  Angeles, 
entitled  Treasure  Company  vs.  Union  Oil  Company  of 
California,  Case  No.  507,385,  and  Case  No.  507,386,  en- 
titled Samarkand  Oil  Company  vs.  Union  Oil  Company 
of  California,  until  the  above  entitled  cause  in  this  court 
is  finally  determined,  and  that  accordingly  plaintiff  is  not 
entitled  to  an  injunction  restraining  the  defendants 
Treasure  Company  and  Samarkand  Oil  Company  from 
proceeding  further  in  said  last  above  mentioned  cases  in 
the  Superior  Court  of  the  State  of  California. 

II. 

That  plaintiff  is  entitled,  upon  its  petition  filed  herein 
and  upon  the  files  and  records  of  this  court,  to  a  tempo- 
rary injunction,  enjoining  and  restraining  the  defendant 
Treasure  Company  and  the  [149]  defendant  Samarkand 
Oil  Company,  and  their  respective  agents  and  attorneys, 
successors  and  assigns,  and  each  of  them,  from  proceed- 
ing further  in  those  two  certain  actions  now  pending  in 
the  Superior  Court  of  the  State  of  California,  County  of 
Los  Angeles,  entitled  Treasure  Company  vs.  Union  Oil 
Company  of  California,' Case  No.  505,967,  and  Samar- 
kand Oil  Company  vs.  Union  Oil  Company  of  California, 
Case  No.  505,968,  and  each  of  them,  or  from  doing  or 
attempting  to  do  any  act,  or  taking  any  proceeding,  tend- 
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ing  to  fix  or  determine  their  rights,  or  the  rights  of  any  or 
either  of  them,  or  petitioner.  United  States  of  America, 
or  of  any  of  its  agencies  and  their  agents,  in  connection 
with,  resulting  from,  or  growing  out  of  the  entry  upon, 
taking,  and  continued  possession  or  condemnation  of  the 
property,  or  any  portion  thereof,  described  in  petitioner's 
First  Amended  Complaint  in  the  above  captioned  proceed- 
ing, except  such  proceedings  in  this  court  as  are  provided 
for  by  its  rules  of  practice  or  by  the  laws  in  such  case 
made  and  provided. 

It  is  Therefore  Ordered,  Adjudged  and  Decreed: 
That  Treasure  Company,  a  corporation,  and  Samarkand 
Oil  Company,  a  corporation,  and  their  respective  agents 
and  attorneys,  successors  and  assigns,  and  each  of  them, 
be  and  they  hereby  are  enjoined  and  restrained  from  pro- 
ceeding further  in  those  two  certain  actions  now  pending 
in  the  Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,  entitled,  respectively. 
Treasure  Company  vs.  Union  Oil  Company  of  California, 
filed  as  Case  No.  505,967,  and  Samarkand  Oil  Company 
vs.  Union  Oil  Company  of  California,  filed  as  Case  No. 
505,968,  or  from  doing  or  attempting  to  do  any  act,  or 
taking  any  proceeding,  tending  to  fix  or  determine  their 
rights,  or  the  rights  of  any  or  either  of  them,  or  of  the 
United  States  of  America,  or  of  any  of  its  agencies  and 
their  agents,  in  connection  with,  resulting  from,  or  grow- 
ing out  of  the  entry  upon,  taking,  and  continued  possession 
or  the  condemnation  of  the  property,  or  of  any  portion 
thereof,  described  in  the  said  petitioner's  First  Amended 
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[150]  Complaint  on  file  herein  except  such  proceedings 
in  this  court  as  are  provided  for  by  its  rules  of  practice 
or  by  the  laws  in  such  case  made  and  provided. 

Dated:    This  27th  day  of  January,  1947. 

C.  E.  BEAUMONT 

United  States  District  Judge 

Presented  by : 

JAMES  M.  CARTER 

United  States  Attorney 

JOSEPH  F.  McPHERSON 

Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 

Special  Attorney,  Lands  Division, 
Department  of  Justice 

By  A.  Weymann 

Attorneys  for  Plaintiff 

Judgment  entered  Jan.  27,  1947.  Docketed  Jan.  27, 
1947.  C.  O.  Book  41,  page  477.  Edmund  L.  Smith, 
Clerk;  by  R.  B.  Clifton,  Deputy. 

[Endorsed]:    Filed  Jan.  27,   1947.    [151] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  2454-B  Civil 

UNITED  STATES  OF  AMERICA,  for  the  use  of 
RECONSTRUCTION  FINANCE  CORPORA- 
TION, a  Federal  Corporation,  acting  in  behalf  of 
DEFENSE  PLANT  CORPORATION,  a  Federal 
Corporation, 

Plaintiff, 
vs. 

CERTAIN  PARCELS  OF  LAND  IN  THE  CITY  O] 
LOS  ANGELES,  COUNTY  OF  LOS  ANGELESJ 
STATE  OF  CALIFORNIA;  CITY  OF  LOS  ANJ 
GELES,    a    Municipal    Corporation;    TREASURl 
COMPANY,   a   corporation;    SAMARKAND   01] 
COMPANY,  a  corporation,  et  al.. 

Defendants. 

ORDER  MODIFYING  ORDER  AND  DECREE  01 
PLAINTIFF'S  PETITION  TO  RESTRAIN  PRO- 
CEEDINGS IN  THE  SUPERIOR  COURT  OF 
THE  STATE  OF  CALIFORNIA  BY  DEFEND- 
ANTS TREASURE  COMPANY  AND  SAM- 
ARKAND OIL  COMPANY 

The  motion  of  Treasure  Company  and  Samarkand  Oil 
Company  for  an  order  to  modify  the  order  and  decree 
heretofore   made   on   January   27,    1947,   and   entered    'm\\ 
Civil  Order  Book  41.  at  page  477,  came  on  regularly  to, 
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be  heard  before  the  Honorable  C.  E.  Beaumont,  a  Judge 
of  the  above  entitled  Court,  and  August  Weymann,  Esq., 
Special  Attorney  of  Lands  Division,  appearing  for  plain- 
tiff, and  Henry  G.  Bodkin,  Esq.,  appearing  for  defendants 
Treasure  Company  and  Samarkand  Oil  Company,  and  it 
appearing  that  at  the  time  of  the  making  of  such  order 
of  January  27,  1947,  restraining  the  prosecution  of  certain 
actions  then  pending  in  the  Superior  Court  of  the  State 
[152]  of  California,  in  and  for  the  County  of  Los  An- 
geles, it  was  the  intention  of  the  court  that  such  order 
should  constitute  a  temporary  of  interlocutory  injunction 
and  not  a  permanent  injunction,  and  the  court  having 
heard  the  argument  of  counsel  and  being  fully  advised 
in  the  premises,  and  good  cause  appearing  therefor: 

It  Is  Hereby  Ordered  That  the  Last  Paragraph  of  said 
order  and  decree  of  January  27,  1947,  commencing  on 
page  3,  line  17,  and  ending  on  page  4,  line  3,  be,  and 
the  same  is  hereby  amended  nunc  pro  tunc  as  of  January 
27,  1947,  to  read  as  follows: 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed: 
That  Treasure  Company,  a  corporation,  and  Samarkand 
Oil  Company,  a  corporation,  and  their  respective  agents 
and  attorneys,  successors  and  assigns,  and  each  of  them, 
be  and  they  hereby  are  enjoined  and  restrained  from  pro- 
ceeding further  in  those  two  certain  actions  now  pending 
in  the  Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,  entitled,  respectively, 
Treasure  Company  vs.  Union  Oil  Company  of  California, 
filed  as  Case  No.  505,967,  and  Samarkand  Oil  Company 
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vs.  Union  Oil  Company  of  California,  filed  as  Case  No. 
505,968,  or  from  doing  or  attempting  to  do  any  act,  or 
taking  any  proceeding,  tending  to  fix  or  determine  their 
rights,  or  the  rights  of  any  or  either  of  them,  or  of  the 
United  States  of  America,  or  of  any  of  its  agencies  and 
their  agents,  in  connection  with,  resulting  from,  or  grow- 
ing out  of  the  entry  upon,  taking,  and  continued  possession 
or  the  condemnation  of  the  property,  or  of  any  portion 
thereof,  described  in  the  said  petitioner's  First  Amended 
Complaint  on  file  herein,  until  the  further  order  of  this 
Court,  except  such  proceedings  in  this  court  as  are  pro- 
vided for  by  its  rules  of  practice  or  by  the  laws  in  sucb 
case  made  and  provided. 

Done  in  open  Court  this  22nd  day  of  May,  1947. 
C.  E.  BEAUMONT 

Judge  of  said  District  Court 

Approved  as  to  form.  James  M.  Carter,  United  States 
Attorney;  by  A.  Weymann,  Spl.  Atty. 

Judgment  entered  May  22,  1947.  Docketed  May  22, 
1947.  C.  O.  Book  43,  page  277.  Edmund  L.  Smith. 
Clerk;  by  ,Deputy.  I 


[Endorsed]:    Filed  May  22,  1947.   [153] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  MOTION  FOR  ORDER  DISSOLVING 
AND  VACATING  INTERLOCUTORY  INJUNC- 
TION GRANTED  JANUARY  27,  1947 

To  United  States  of  America,  for  the  use  of  the  Recon- 
struction Finance  Corporation,  a  Federal  Corpora- 
tion, acting  in  behalf  of  Defense  Plant  Corporation, 
a  Federal  Corporation,  plaintiff,  and  to  Eugene  D. 
Williams,  Esq.,  Special  Assistant  to  the  Attorney 
General,  James  F.  McPherson,  Esq.,  Special  Assist- 
ant to  the  Attorney  General,  and  to  August  Wey- 
mann,  Esq.,  Special  Attorney  for  the  Lands  Division, 
Department  of  Justice,  Its  Attorneys: 

You,  and  Each  of  You  Will  Take  Notice  that  on  the 
9th  day  of  June,  1947,  at  the  hour  of  10:00  o'clock  A.  M., 
of  said  day,  or  as  soon  thereafter  as  counsel  may  be  heard, 
the  defendants.  Treasure  Company,  a  corporation,  and 
Samarkand  Oil  Company,  a  corpor-  [154]  ation,  will 
move  the  above  entitled  court  in  the  court  room  of  the 
Honorable  C.  E.  Beaumont,  in  the  Federal  Building,  Los 
Angeles,  California,  for  an  order  dissolving  and  vacating 
that  certain  order  and  decree  on  plaintiff's  petition  to  re- 
strain proceedings  in  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  County  of  Los  Angeles,  by  said 
defendants  Treasure  Company  and  Samarkand  Oil  Com- 
pany, to-wit,  those  two  certain  actions  pending  in  the 
Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of   Los  Angeles,  entitled,   respectively.   Treasure 
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Company,  a  corporation,  plaintiff,  vs.  Union  Oil  Company 
of  California,  a  corporation,  defendant,  filed  as  Case  No. 
505-967,  and  Samarkand  Oil  Company,  a  corporation, 
plaintiff,  vs.  Union  Oil  Company  of  California,  a  corpora- 
tion, defendant,  filed  as  Case  No.  505-968,  which  said 
order  and  decree  was  entered  on  January  27,  1947,  in 
Civil  Order  Book  410  at  page  477. 

Said  motion  will  be  made  on  the  grounds  that  said  order 
and  decree  was  erroneously  and  improvidently  made  and 
granted  and  its  continuance  in  effect  will  work  an  unjust 
hardship  upon  said  defendants  in  that  said  order  restrain- 
ing the  prosecution  of  said  actions,  which  were  com- 
menced for  the  purpose  of  recovering  possession  of  certain 
personal  property,  consisting  of  oil  well  drilling  and 
operating  tools,  equipment  and  supplies,  particularly  de- 
scribed in  the  complaints  in  said  Superior  Court  actions, 
or  the  value  thereof,  which  said  personal  property  is 
alleged  to  have  belonged  to  the  respective  plaintiffs  in  said 
actions  on  September  28,  1942,  and  that  on  said  date  the 
defendant.  Union  Oil  Company,  without  the  consent  of 
the  respective  plaintiffs,  wilfully  took  possession  of  said 
personal  property  and  has  refused  to  return  the  same,  or 
any  part  thereof,  notwithstanding  demand  was  made  there-  j 
for  by  the  owners  thereof;  it  appearing  that  the  claim  of  i 
the  defendant  Union  Oil  Company  in  its  answers  in  said 
respective  Superior  Court  actions  to  the  effect  that  said 
personal  property  was  taken  by  it  as  agent  for  the  United 
States  of  America  for  the  use  of  the  Reconstruction  ■ 
Finance  Corporation,  a  [155]  Federal  Corporation,  acting 
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in  behalf  of  Defense  Plant  Corporation,  a  Federal  Cor- 
poration, and  that  said  personal  property  is  sought  to  be 
condemned  in  the  above  entitled  action  by  the  United 
States  of  America  for  the  use  of  the  Reconstruction 
Finance  Corporation,  a  Federal  Corporation  acting  in 
behalf  of  Defense  Plant  Corporation,  a  Federal  Corpora- 
tion, is  untenable  in  that  as  it  appears  from  plaintiff's 
petition  for  injunction  that  the  resolution  of  the  Board  of 
Directors  of  the  Reconstruction  Finance  Corporation  di- 
recting the  acquisition  of  said  personal  property  consisting 
of  said  oil  well  drilling  and  operating  tools,  equipment  and 
supplies  by  condemnation  was  not  adopted  until  October 
4,  1943,  and  that  the  amended  complaint  for  the  con- 
demnation of  said  personal  property  was  not  filed  in  the 
above  entitled  action  until  January  12,  1944,  and  that  the 
moving  defendants  cannot  recover  any  compensation  by 
any  award  which  may  be  made  in  the  above  entitled  action 
for  the  depreciation  of  the  value  of  the  said  personal 
property  between  September  28,  1942,  and  January  14, 
1944. 

That  said  motion  will  be  based  upon  the  files,  papers 
and  records  of  the  above  entitled  action  and  particularly 
upon  the  following  documents  which  are  on  file  herein: 

1.  Resolution  of  the  Board  of  Directors  of  the  Recon- 
struction Finance  Corporation  dated  September  8,   1942; 

2.  Original  complaint  in  condemnation  filed  September 
28,   1942; 

3.  Order  for  immediate  possession  dated  September 
28,  1942; 
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4.  Amendatory  resolution  of  the  Board  of  Directors 
of  the  Reconstruction  Finance  Corporation  dated  October 
19,  1942; 

5.  Declaration  of  taking  and  decree  on  declaration  of 
taking  filed  herein  on  October  26,  1942; 

6.  Amendatory  resolution  of  the  Board  of  Directors 
of  the  Reconstruction  Finance  Corporation  adopted  [156] 
October  4,  1943; 

7.  First  amended  complaint  filed  January  12,  1944; 

8.  Conclusions  of  the  court  and  decision   on  motion 
for  injunction  made  by  the  Honorable  Paul  J.  McCormick  ' 
and  filed  herein  on  June  12,  1945. 

9.  Affidavit  of  G.  de  Bretteville  served  and  filed  here- 
with. 

BODKIN,  BRESLIN  &  LUDDY      ; 
By  Henry  G.  Bodkin 

Attorneys  for  Defendants  Treasure  Company  and 
Samarkand  Oil  Company  \ 

Received  copy  of  the  within  Notice  this  28  day  of  May,  j 
1947.  James  M.   Carter,  by  A.   Weymann,  attorney   for  ^ 

plff.  j 


[Endorsed]:    Filed  May  28,  1947.   [157] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
VACATE  INJUNCTION 

State  of  California, 
County  of  Los  Angeles — ss. 

G.  de  Bretteville,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  the  President  of  Treasure  Company  and  of 
Samarkand  Oil  Company,  two  of  the  defendants  in  the 
above  entitled  action,  and  that  this  affidavit  is  made  in 
support  of  the  motions  of  Treasure  Company  and  Samar- 
kand Oil  Company  for  an  order  setting  aside  the  order 
made  by  this  Court  on  January  27,  1947,  temporarily 
restraining  said  defendants  from  prosecuting  two  certain 
actions  entitled,  ^'Treasure  Company,  plaintiff  vs.  Union 
Oil  Company,  defendant,"  No.  505-967  in  the  Superior 
Court  of  the  State  of  [158]  California,  in  and  for  the 
County  of  Los  Angeles,  and  "Samarkand  Oil  Company, 
plaintiff,  vs.  Union  Oil  Company,  defendant,"  No.  505- 
968  of  said  Superior  Court. 

The  Plaintiffs  in  said  Superior  Court  actions  seek  to 
recover  from  said  Union  Oil  Company  certain  oil  well 
drilling  and  operating  tools,  equipment  and  supplies,  in- 
cluding galvanized  tanks,,  loading  racks,  bolted  steel  tanks, 
pipe  lines,  steel  stairway,  gauges,  valves,  nipples,  gate 
valves,  electrically  power  driven  pumping  plant,  sucker 
rods,  jump  pump,  dehydration  tank,  trumble  gas  trap, 
water  lines,  gas  pipe  lines,  unitized  heavy  duty  surface 
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hoist,  two  cylinder  American  compressor,  7y2  ton  ice 
machine  complete,  several  hundred  feet  of  tubing,  none 
of  which  items  are  or  at  any  time  were  embedded  in  the 
land  or  permanently  resting  thereon,  or  permanently  at- 
tached to  that  which  is  embedded  in  or  permanently  rest- 
ing on  the  land  by  means  of  cement,  plaster,  nails,  bolts 
or  screws. 

That  the  tubing  above  referred  to  is  not  embedded  in 
the  land  but  is  temporarily  placed  inside  of  the  metal 
casing  which  is  surrounded  by  cement  and  which  casing 
and  cement  serve  to  hold  back  the  adjacent  earth  thereby 
forming  and  niaintaining  the  hole  in  which  the  removable 
metal  tubing  is  placed  and  in  which  tubing  the  sucker 
rods  are  in  turn  placed  and  upon  the  end  of  which  sucker 
rods  the  pump  is  attached  which  forces  the  oil  to  the 
surface  of  the  earth. 

All  of  the  above  described  items  and  all  of  the  items 
described  in  the  complaints  in  the  respective  state  court 
actions,  above  referred  to,  except  said  casing  which  is  not 
sought  to  be  recovered  in  said  state  court  actions,  are 
readily  removable  and  in  good  oil  well  drilling  practice  are 
from  time  to  time  moved  from  one  well  to  another  as 
drilling  operations  may  require  without  injury  to  any  of 
such  items  sought  to  be  recovered  in  said  state  court 
actions  or  to  the  real  property. 

That  by  the  terms  of  the  lease  and  sublease  under  which 
Treasure  Company  and  Samarkand  Oil  Company  were  in 
possession  of  the  [159]   land  sought  to  be  condemned  in 
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the  above  entitled  action  the  lessee  and  sublessees  are 
granted  the  right  to  remove  from  said  land  during  the 
term  of  said  lease  and  subleases  and  at  any  time  within 
three  months  after  the  expiration  or  other  termination 
thereof  all  derricks,  machinery,  rigs,  pipe,  pumping  sta- 
tions and  other  property  and  improvements  belonging  to 
or  furnished  by  the  lessee  or  sublessees. 

Wherefore,  affiant  prays  that  the  injunction  heretofore 
issued  restraining  the  prosecution  of  the  above  described 
state  court  actions  be  dissolved. 

G.  de  BRETTEVILLE 

Subscribed  and  Sworn  to  before  me  this  22  day  of 
May,  1947. 

(Seal)  G.  STUART  SILLIMAN 

Notary  Public  in  and  for  Said  County  and  State 

Received  copy  of  the  withinin  affidavit  this  27  day 
of  May,  1947.  James  M.  Carter,  by  A.  Weymann,  At- 
torney for  Plff. 

[Endorsed]:    Filed  May  28,  1947.  [160] 


[Minutes:    Monday,  August  4,  1947] 

Present:     The    Honorable    C.    E.    Beaumont,    District 
Judge. 

It  is  ordered  that  motion  of  defendants  Treasure  Co., 
et  al.,  to  vacate  injunction  be,  and  it  hereby  is,  denied.    [  161  ] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL  FROM  ORDER  REFUSING 
TO  VACATE  DECREE  OF  INJUNCTION 

Notice  Is  Hereby  Given  that  Treasure  Company,  a  cor- 
poration, and  Samarkand  Oil  Company,  a  corporation,  two 
of  the  defendants  named  in  the  above  entitled  action, 
hereby  appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  that  certain  order  of  the  District 
Court  of  the  United  States,  in  and  for  the  Southern  Dis- 
trict of  California,  Central  Division,  made  and  entered 
herein  on  the  4th  day  of  August,  1947,  refusing  to  dis-  , 
solve  and  vacate  its  Interlocutory  Injunction  granted  here- 
in January  7,  1947  and  entered  on  said  date  in  Civil 
Order  Book  410  at  page  477,  modi-  [162]  fied  by  its  or- 
der duly  made  and  entered  May  22,  1947  in  Civil  Order 
Book  43  at  page  277. 

Dated:    August  15th,  1947. 

BODKIN,  BRESLIN  &  LUDDY 
By  Henry  G.  Bodkin 
Attorneys  for  Said  Defendants,  Treasure  Company, 
a  corporation,  and  Samarkand  Oil  Company,  a 
corporation  [163] 

Received  copy  of  the  within  Notice  of  Appeal  this  18th 
day  of  August,  1947.  James  M.  Carter,  U.  S.  Atty.,  by 
August  Weymann,  FB,  Attorney  for  Plaintiff. 

[Endorsed]:    Filed  Aug.  18,  1947.  [164] 
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[Title  of  District  Court  and  Cause] 

STIPULATION— RE  DESIGNATION  OF  RECORD; 

ORDER— RE  DESIGNATION  OF  RECORD 

It  Is  Hereby  Stipulated  by  and  between  the  undersigned 
parties,  through  their  respective  counsel,  that  Item  6  of 
the  Designation  of  Record,  dated  August  15,  1947,  and 
heretofore  filed  herein  by  the  defendants.  Treasure  Com- 
pany, a  corporation,  and  Samarkand  Oil  Company,  a  cor- 
poration, reading  as  follows : 

"6.    Original   Complaint   in   this   action   No.   2454-B 
Civil,  those  portions  thereof  as  follows: 

(a)  Page  1,  containing  title  of  Court,  number 
of  case,  name  of  document,  and  name  of 
plaintifif;  [176] 

(b)  Page  9,  line  22,  the  words,  "Samarkand  Oil 
Company,  a  California  corporation"; 

(c)  Page  10,  line  24,  the  words,  "Treasure  Co., 
Ltd.,  a  corporation; 

(d)  Pages  12  to  15,  both  inclusive;  pages  131 
to  133,  both  inclusive.  Filed  September  28, 
1942." 

may  be  changed  and  shall  be  deemed  to  read  as  follows: 

"6.    Original   Complaint   in  this   action   No.   2454-B 
Civil,  filed  herein  September  28,   1942." 

Dated:    August  20,  19/^7. 

JAMES  M.  CARTER 

United  States  Attorney 

JOSEPH  F.  Mcpherson 

special  Assistant  to  the  Attorney   General 
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AUGUST   VVEYMANN 
Special  Attorney,  Lands  Division, 
Department  of  Justice 

By  A.  Weymann 
Attorneys  for  Plaintiff  United  States  of 
America 

Defendants,  TREASURE  COM- 
PANY, LTD.,  a  corporation,  and 
Samarkand  Oil  Company,  a  corpo- 
ration 

By  Bodkin,  Breslin  &  Luddy 

By  E.  E.  Hitchcock 

Attorneys  for  Said  Defendants. 

Pursuant  to  the  foreg:oing  Stipulation,  and  good  cause' 
appearing  therefor,  [177] 

It  Is  Hereby  Ordered,  that  the  Designation  of  Record, 
dated  August  15,  1947,  and  filed  herein  by  defendants. 
Treasure  Company,  a  corporation,  and  Samarkand  Oil 
Company,  a  corporation,  on  the  18th  day  of  August,  1947, 
be,  and  it  is  hereby  amended  as  follows: 

Item  6  thereof,  appearing  at  lines  28  to  Z2,  both  in- 
clusive, of  page  2,  and  lines  1  to  9,  both  inclusive,  of  page! 
3  of  said  Designation  of  Record,  now  reading  as  follows:!: 

"6.    Original   Complaint   in   this  action   No.   2454-Ek' 
Civil,  those  portions  thereof  as  follows: 

(a)   Page   1,  containing  title  of  Court,  number 
of  case,  name  of  document,  and  name  o 
plaintiff; 
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(b)  Page  9,  line  22,  the  words,  "Samarkand  Oil 
Company,  a  California  corporation"; 

(c)  Page  10,  line  24,  the  words,  "Treasure  Co., 
Ltd.,   a  corporation"; 

(d)  Pages  12  to  15,  both  inclusive;  pages  131 
to  133,  both  inclusive.  Filed  September  28, 
1942"; 

is  hereby  amended  and  changed  to  read  as  follows : 

"6.    Original   Complaint   in   this   action   No.   2454-B 
Civil,  filed  herein  September  28,  1942." 

Dated:    August  21st,  1947. 

LEON  R.  YANKWICH 

Judge 

[Endorsed]:    Filed  Aug.  21,  1947.  [178] 


[Title  of  District  Court  and  Cause] 

STIPULATION  FOR  ORDER  EXTENDING  TIME 
OF  PLAINTIFF  TO  FILE  ITS  COUNTER- 
DESIGNATION  OF  RECORD  ON  DEFEND- 
ANT'S APPEAL  AND  ORDER  THEREON 

The  plaintiff  in  the  above  captioned  proceeding,  having 
stipulated  with  the  defendants  Treasure  Company,  a  cor- 
poration, and  Samarkand  Oil  Company,  a  corporation, 
that  their  designation  of  record  on  appeal  from  the  order 
of  this  Court,  entered  August  4,  1947,  which  designation 
was  filed  in  the  ofiice  of  the  Clerk  on  August  18,  1947, 
may  be  amended  in  certain  particulars. 
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It  Is  Hereby  Stipulated  and  Agreed  that  the  time  for 
the  plaintiff  and  appellee  to  file  counter-designations  of 
the  record  to  be  used  in  said  defendants'  said  appeal  may 
be  extended  to  and  including  ten  days  from  the  date 
hereof. 

Dated:    This  21st  day  of  August,  1947. 

BODKIN,  BRESLIN  &  LUDDY 
By  E.  E.  Hitchcock 

Attorneys  for  Said  Defendants,  Treasure  Company, 
a  corporation,  and  Samarkand  Oil  Company,  a 
corporation    [179] 

JAMES  M.  CARTER 

United  States  Attorney 

JOSEPH  F.  Mcpherson 

Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 
Special   Attorney 

By  A.   Weymann 

Attorneys  for  Plaintiff 

ORDER 

On  the  foregoing  stipulation  it  is  so  ordered. 
Dated:    This  21st  day  of  August,  1947. 

LEON  R.  YANKWICH 

United  States  District  Judge 

[Endorsed]:    Filed  Aug.  21,  1947.  [180] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  FOR  AMENDMENT  OF  APPEL- 
LEE'S DESIGNATION  OF  RECORD  ON  AP- 
PEAL NUNC  PRO  TUNC,  AND  ORDER 
THEREON 

Whereas,  the  plaintiff  and  appellee  filed  its  designation 
of  the  record  on  appeal  in  the  above  captioned  matter  on 
August  27,  1947;  and 

Whereas,  through  clerical  error  that  portion  of  the 
record  set  forth  on  lines  30  to  32,  page  1,  and  lines  1  to 
10,  page  2,  which  appellee  intended  to  designate  was  er- 
roneously described: 

Now,  Therefore,  It  Is  Stipulated  and  Agreed,  by  and 
between  the  said  appellants  and  the  appellee,  that  Item  1 
of  appellee's  designation  of  the  record  may  be  amended 
nunc  pro  tunc  as  of  August  27,  1947,  to  read  as  follows: 

1.  Amended  Answer  of  defendant  Treasure  Com- 
pany, a  corporation,  answering  plaintiff's  First 
Amended  Complaint,  including  only  those  portions 
thereof  as  follows:   [181] 

Page  1,  showing  title,  court,  number  of  action, 
name  of  document,  and  caption  of  action;  and  the 
words,  "Now  comes  defendant  Treasure  Company,  a 
corporation,  and  answering  plaintiff's  first  amended 
complaint  for  itself  alone  and  not  for  its  co-defend- 
ants, files  this  its  first  amended  answer,  and  answer- 
ing said  first  amended  complaint,  admits,  denies  and 
alleges  as  follows,  to  wit:";  also  the  whole  of  Para- 
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graph  XII  of  said  answer  and  the  whole  of  Para- 
graph XIII  of  said  answer.     Filed  May  28,   1945. 

and  that  an  order  may  be  entered  hereon  ex  parte. 

Dated:    This  2nd  day  of  September,  1947. 

TREASURE  COMPANY,  feg^Brr  a. 
Corporation,     and     SAMARKAND) 
OIL    COMPANY,    a    Corporation,, 
Defendants  and  Appellants 
By  Bodkin,  Breslin  &  Luddy 
By  E.   E.  Hitchcock 
Attorneys  for  Said  Defendants  and  Appellants 
JAMES  M.  CARTER 

United  States  Attorney 
AUGUST  WEYMANN 
Special  Attorney.  Lands  Division,  ; 

Department  of  Justice  i 

By  A.  Weymann  1 

Attorneys  for  United  States  of  America, 
Plaintiff  and  Appellee 

ORDER 

Upon  the  foregoing  Stipulation,  and  good  cause  appear 
ing  therefor,  It  Is  So  Ordered. 

Dated :    This  2nd  day  of  September,  1947.  . 

PAUL  J.  McCORMICK 

United  States  District  Judge 

[Endorsed]:    Filed  Sep.  2,  1947.  [182] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  EXTENDING  TIME  IN  WHICH 
TO  FILE  THE  RECORD  AND  DOCKET  THE 
APPEAL.     ORDER  EXTENDING  TIME. 

It  Is  Hereby  Stipulated  by  and  between  the  plaintiff 
and  the  defendants,  Treasure  Company,  a  corporation,  and 
Samarkand  Oil  Company,  a  corporation,  through  their 
respective  counsel,  that  the  said  defendants  may  have  an 
additional  30  days,  to  and  including  the  27th  day  of 
October,  1947,  in  which  to  file  their  record  and  docket 
the  appeal  herein,  in  their  appeal  from  the  Order  of  the 
above  entitled  Court  by  the  Honorable  Judge  Campbell  E. 
Beaumont,  made  and  entered  herein  on  the  4th  day  of 
August,  1947,  refusing  to  dissolve  and  vacate  said  Court's 
Interlocutory  Injunction  granted  herein  January  7,  1947 
and  entered  on  said  date  in  Civil  Order  Book  410  at 
page  477,  as  modified  by  its  Order  duly  made  and  entered 
May  [183]  22,  1947  in  Civil  Order  Book  43  at  page  277. 

Dated:    September  23rd,  1947. 

JAMES  M.  CARTER 
United  States  Attorney 

JOSEPH  F.  McPHERSON 
Special  Assistant  to  the  Attorney  General 

AUGUST  WEYMANN 
Special  Attorney,  Lands  Division, 
Department  of  Justice. 

By  A.   Weymann 
Attorneys  for  Plaintifif,  United  States  of 
America 
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Defendants,     TREASURE     COM- 
PANY,   LTD.,    a    corporation,    andi 
SAMARKAND   OIL   COMPANY,, 
a  corporation 

By  Bodkin,  Breslin  &  Luddy 

By  E.  E.  Hitchcock 
Attorneys  for  Said  Defendants  [184] 

ORDER  EXTENDING  TIME 

Pursuant  to  the  foregoing  Stipulation,  and  good  cause 
appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  of  the  defendants 
and   appellants,    Treasure    Company,    a   corporation,    and 
Samarkand  Oil  Company,  a  corporation,  to  file  the  rec- 
ord and  docket  the  appeal  herein  in  their  appeal  in  this! 
case  from  the  Order  of  the  above  entitled  Court  by  the' 
Honorable    Campbell    E.    Beaumont,    made    and    entered  i 
herein  on  the  4th  day  of  August,  1947,  refusing  to  dis- 
solve   and    vacate    its    Interlocutory    Injunction    granted) 
herein  January  7,  1947  and  entered  on  said  date  in  Civil 
Order  Book  410  at  page  477,  modified  by  its  Order  duly 
made  and  entered  May  22,  1947  in  Civil  Order  Book  43 
at  page  277,  be,  and  the  same  is,  hereby  extended  to  and. 
including  the  27th  day  of  October,  1947. 

Dated:    September  24,  1947. 

C.  E.  BEAUMONT 
Judge 


[Endorsed]:    Filed  Sep.  24,  1947.   [185] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF   CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from  1 
to  184  inclusive  contain  full,  true  and  correct  copies  of 
Complaint  in  Condemnation;  Declaration  of  Taking  No. 
1 ;  Decree  on  Declaration  of  Taking  No.  1 ;  A  Portion  of 
the  First  Amended  Complaint;  A  Portion  of  the  Answer 
of  Samarkand  Oil  Company;  A  Portion  of  the  Amended 
Answer  of  Treasure  Company;  Conclusions  of  the  Court 
and  Decision  on  Motion  for  Injunction;  Plaintilt's  Ex- 
hibit No.  2  at  Hearing  of  July  2,  1945;  Petition  for  In- 
junction; Notice  of  Motion  for  Injunction  and  Restrain- 
ing Order  in  Aid  of  Complaint  in  Condemnation;  An- 
swer of  Treasure  Company  and  Samarkand  Oil  Company 
to  Petition  for  Injunction;  Respondent  Treasure  Com- 
pany's Exhibit  A  at  hearing  of  June  10,  1946;  Stipula- 
tion re  Record  on  Appeal  and  Order  with  Notice  of  Rul- 
ing and  Notice  of  Decision;  Minute  Order  Entered  Janu- 
ary 9,  1947;  Order  and  Decree  on  Plaintiff's  Petition  to 
Restrain  Proceedings  in  the  Superior  Court  of  the  State 
of  California  by  Defendants  Treasure  Company  and 
Samarkand  Oil  Company;  Order  Modifying  Order  and 
Decree  on  Plaintiff's  Petition  to  Restrain  Proceedings  in 
the  Superior  Court  of  the  State  of  California  by  Defend- 
ants Treasure  Company  and  Samarkand  Oil  Company; 
Notice  of  Motion  for  Order  Dissolving  and  X'acating  In- 
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terlocutory  Injunction  Granted  January  27,  1947;  Affi- 
davit in  Support  of  Motion  to  Vacate  Injunction;  Minute 
Order  Entered  August  4,  1947;  Notice  of  Appeal  from 
Order  Refusing  to  Vacate  Decree  of  Injunction;  Desig- 
nation of  Record  by  Appellants ;  Designation  of  Record 
by  Appellee;  Stipulation  and  Order  re  Designation  of  Rec- 
ord ;  Stipulation  and  Order  Extending  Time  to  File  Coun- 
ter-Designation of  Record;  Stipulation  and  Order  for 
Amendment  of  Appellee's  Designation  of  Record  on  Ap- 
peal and  Stipulation  and  Order  Extending  Time  to  File 
Record  and  Docket  Appeal  which,  together  with  copy  of 
reporter's  transcript  of  proceedings  on  June  10  and  11, 
1946,  transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $26.15  which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  12  day  of  October,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH, 

Clerk 

By  Theodore  Hocke, 

Chief  Deputy  Clerk 
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[Title  of  District  Court  and  Cause] 

Honorable  Campbell  E.  Beaumont,  Judge  Presiding 
REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California,  Monday,  June  10,  1946 
Appearances: 

For  the  Plaintiif :  Joseph  F.  McPherson,  Esq.,  Special 
Assistant  to  the  Attorney  General ;  and  August  Weymann, 
Esq.,  Special  Attorney,  Lands  Division,  Department  of 
Justice.  [1*] 

For  the  Union  Oil  Company:  Benjamin  &  Lieberman, 
by  J.  J.  Lieberman,  Esq.,  and  Allan  J.  Greenberg  Esq., 
416  West  8th  Street,  Los  Angeles  14,  CaHfornia. 

For  the  Defendants  Treasure  Company,  and  Samarkand 
Oil  Company :  Bodkin,  Breslin  &  Luddy,  by  Henry  G. 
Bodkin,  Esq.,  and  G.  S.  Stilliman,  Esq.,  1225  Citizens 
National  Bank  Building,  Los  Angeles  13,  California.  [2] 

Los    Angeles,    California,    Monday,   June    10,    1946. 
10:00  A.  M. 

The  Clerk:     No.  2454,  United  States  v.  Land. 

Mr.  Weymann :     Ready. 

Mr.  Bodkin:     Ready  for  Treasure  Company. 

Mr.  McPherson:  May  it  please  this  Honorable  Court, 
this  is  in  the  nature  of  an  ancillary  — 

The  Court:  There  are  several  matters  here,  several 
subdivisions  of  this  proceeding  with  reference  to  the  Playa 
del  Rey  case.  ^ 

The  Clerk:  The  first  matter  the  court  wishes  to  hear 
is  the  motion  of  plaintiff  to  strike  amendments  to  answer 
of  Treasure  Company. 

*Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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Mr.  Weymann:  If  the  court  please,  this  is  a  motion  by 
the  plaintiff  to  strike  the  first  amendment  to  the  amended 
answer  of  the  defendant  Treasure  Company,  and  to  strike 
the  amendment  to  the  answer  of  the  defendant  Samarkand 
Oil  Company. 

The  Court:  If  I  recall  it,  at  the  last  hearing  when  the 
order  was  made  by  the  court,  the  Samarkand  was  to  fol- 
low in  the  same  way  as  the  order  regarding  the  Treasure 
Company;  wasn't  that  agreed  to? 

Mr.  Weymann:  That  is  correct,  your  Honor.  The 
amendment  to  the  lirst  amended  answer  of  Treasure  Com- 
pany reads  as  follows:  [3] 

"That  defendant  alleges  that  World  War  II  came 
to  an  end  on  or  about  August  9,  1945,  and  that  none 
of  the  real  or  personal  property  sought  by  plaintitl's 
first  amended  complaint  to  be  acquired  by  condemna- 
tion is  any  longer  necessary  for  the  prosecution  of 
the  war  effort  and  that  it  would  not  impede  the  war 
effort  in  any  degree  for  the  court  to  deny  plaintiff 
any  relief  whatsoever  in  this  action.'' 

Aside  from  the  fact  that  no  leave  has  been  granted 
defendant  to  file  this  amendment,  it  must  be  apparent 
that  the  defense  does  not  state  any  defense  to  plaintiff's 
action,  because  even  if  it  were  true,  which  it  is  not,  that 
the  war  came  to  end  on  August  9,  1945,  the  determina- 
tion of  necessity  for  the  taking  of  this  property  is  one 
that  rests  exclusively  with  the  acquiring  agency,  and  one 
into  which  the  court  will  not  inquire.  And  that  position 
is  sustained  by  a  long  line  of  cases. 

But  if  we  follow  out  ]\Ir.  Bodkin's  argument,  it  would 
follow  that  in  every  case  of  condemnation  where  the  pro- 
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ceeding  has  not  been  consummated  before  that  date  the 
defendant  may  request  the  dismissal  of  the  action.  In 
carrying-  the  reductio  ad  absurdum  to  its  ultimate  con- 
clusion, even  where  title  were  vested  a  defendant  may 
^come  in  and  ask  the  court  to  revest  title,  so  the  defense, 
the  statement  of  the  [4]  position  contains  its  own  answer. 
There  is  nothing  whatever  in  this  defense.  It  is  not  a 
defense  to  plaintiff's  cause  of  action  under  any  of  the 
authorities,  and  we  are  perfectly  willing  to  submit  it  on 
the  authorities  cited. 

Mr.  Bodkin :  If  your  Honor  please,  ordinarily  if  a 
demurrer  is  sustained  without  leave  to  amend,  the  court 
ordinarily  says  so;  and  if  the  court  is  silent  upon  the 
right  to  amend,  it  is  ordinarily  the  rule  that  an  amend- 
ment is  permitted. 

Now,  it  is  true  that  as  to  that  first  defense  which  was 
set  up  in  our  former  answer  your  Honor  did  not  say, 
"Leave  to  amend  is  granted.'"  Neither  did  your  Honor 
say,  "Leave  to  amend  is  not  granted." 

In  this  particular  case,  if  the  war  is  over,  and  while 
legally  there  is  some  question  whether  it  is  or  not  —  I 
can't  say  whether  it  is  or  not  — ■  I  would  say  where  we 
are  negotiating  treaties  and  things  of  that  kind,  where 
we  have  brought  our  armies  out  of  a  country,  while  we 
may  be  occupying  it  as  part  of  a  peace  program,  war  can 
be  legally  over.  And  we  don't  know  whether  the  war  is, 
although  the  fighting  stopped  at  a  certain  time,  and  that 
is  war  as  it  is  ordinarily  understood. 

We  have  filed  our  poiiits  and  authorities  on  that  point, 
and  we  would  be  willing  to  submit  it  on  that  point. 

As  I  say,  I  didn't  understand  at  the  time,  when  your  [5] 
Honor  did  not  say,  "Well,  you  may  amend,"  that  your 
Honor  meant  to  say,  "You  may  not  amend." 
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In  the  State  courts  ordinarily  if  nothing  is  said  about 
the  matter,  you  are  given  a  10-day  period  within  which 
to  amend. 

As  I  understand  it,  there  is  no  motion  made  as  to  any 
of  the  other  amendments  to  our  answer. 

Mr.  Weymann:  No  motion  as  to  any  other  amend- 
ments. 

The  Court:     You  have  iinished,  have  you? 

Mr.  Bodkin:     Yes. 

The  Court :  Have  you  anything  further  to  say,  Mr. 
Weymann  ? 

Mr.  Weymann :  1  liavc  this  further  to  .say,  your 
Honor  — 

The  Court:     ^Ou  may  he  seated,  Mr.  Jiodkin. 

Mr.  Weymann :  The  cases  uniformly  hold  that  power 
to  declare  the  termination  of  war  rests  exclusively  with 
Congress:  that  it  requires  a  joint  resolution  of  Congress 
or  a  proclamation  by  the  President. 

So  far  as  the  legal  effect  is  concerned,  tiie  war  is  still 
existent,  and  there  has  been  no  termination  of  the  war  or 
the  powers  of  the  government  under  the  war  powers. 

The  Court :  At  the  time  of  the  ruling  upon  the  motion 
the  court  was  of  the  view  that  certain  of  the  counts  might 
well  be  amended,  and  it  so  stated. 

I  have  generally  felt  since  the  new  rules  have  been  in 
effect  that  if  a  court  grants  a  motion  to  dismiss  that  that 
is  an  end  of  the  proceeding  in  so  far  as  the  pleading  to  [6] 
concerned,  unless  the  party  against  whom  the  ruling  is 
made  will  present  a  motion  to  the  court  and  show  the 
court  upon  the  presentation  of  the  motion  that  the  court 
should  permit  an  amendment. 

It  is  different  from  the  proceeding  in  the  State  courts, 
to  which  I  had  been  accustomed  for  a  great  many  years 
before  I  came  to  the  Federal   Court.     There  the  court 
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would  sustain  a  demurrer  and  fix  a  time  within  which 
an  amendment  should  be  made.  That  is,  if  in  the  judg- 
ment of  the  party  against  whom  the  ruling  was  made  an 
amendment  should  be  filed. 

Here  under  a  motion  to  dismiss  I  have  always  been  of 
the  view  that  the  motion  to  dismiss,  if  granted,  ended 
the  matter  as  to  the  particular  pleading,  unless  the  court 
gave  leave  to  amend,  and  that  ordinarily  such  leave  to 
amend  would  not  be  given  except  upon  motion.  But  in 
this  particular  case  here  the  court  went  over  the  various 
counts  and  stated  that  as  to  certain  ones,  such  as  fraud 
and  lack  of  good  faith,  that  the  court  was  very  jealous  of 
such  a  statement,  and  that  if  there  was  anything  to  indi- 
cate that  one  of  the  government's  officers  had  been  guilty 
of  any  oppressive  action,  then  the  party  complaining 
should  have  ample  opportunity  to  present  it.  So  that 
was  the  reason  for  the  ruling. 

Also,  in  this  particular  case  where  the  court  gave  per- 
mission as  to  certain  counts,  certain  causes  of  action, 
and  failed  to  do  it  as  to  the  other,  under  the  doctrine  of  [7] 
expressio  unius  est  exclusio  alterius,  it  would  imply  that 
the  court  did  not  intend  that  leave  should  be  given  to  those 
counts  to  which  no  reference  was  made,  and  that  was  the 
ruling  of  the  court. 

I  think  the  motion  to  strike  should  be  granted,  and  it 
is  so  ordered. 

.Call  the  next  one,  Mr.  Clifton. 

The  Clerk:  Motion  of  plaintifif  for  injunction  and  re- 
straining order. 

Mr.  McPherson :  M4y  it  please  your  Honor,  this  is  a 
proceeding  in  the  nature  of  an  ancillary  proceeding  in  aid 
of  condemnation  suit  whereby  the  government  as  petitioner 
seeks  to  enjoin  and  restrain  Samarkand  Oil  Company  and 
the  Treasure  Company,  two  of  the  defendants  named  in 
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the  condemnation  proceeding,  from  further  prosecuting- 
four  actions  now  pending-  in  the  Superior  Court  of  Los 
Angeles  County  in  the  State  of  California. 

Those  four  suits  are  against  the  Union  Oil  Company 
as  sole  defendant. 

The  Union  Oil  Company  is  likewise  a  party  defendant 
in  the  condemnation  proceeding. 

Two  of  the  .'-nils  in  the  State  Court  are  captioned  and 
sound  as  actions  in  claim  and  delivery,  under  the  Cali- 
fornia statute  governing  modified  proceeding  in  replevin. 

The  actions  are  in  the  usual  form  and  seek  the  re- 
covery [8]  of  what  is  alleged  to  be  personal  property, 
which  it  is  claimed  there  under  oath  was  seized  and  wrong- 
fully taken  by  the  Union  Oil  Company  from  the  plaintiffs, 
and  in  the  alternative  for  damages  for  detention. 

Two  of  the  actions  are  cai)ti(»ned  for  damages,  and 
though  they  sound  in  trover  are  in  my  opinion,  and  it  will 
be  our  contention,  really  such  as  falls  within  the  inhibi- 
tion of  the  statutes  enabling  this  court  to  protest  and 
preserve  its  jurisdictions,  for  while  they  sound  in  trover 
and  are  captioned  actions  for  damages  they  are.  never- 
theless, actions  to  recover  for  alleged  wrongful  extrac- 
tion of  oil  from  the  property  by  the  Union  Oil  Company, 
the  property  being  a  portion  of  the  lands  condemned  in 
this  proceeding,  and  the  Union  Oil  Company  being  the 
operative  custodian  for  the  government. 

I  think  it  would  simplify  the  presentation  materially 
and  shorten  it  somewhat  if  I  would  name  a  few  dates. 

The  original  proceeding  in  condemnation  was  filed  in 
this  court  in  September  of  1942.  The  court,  T  think  your 
Honor,  signed  the  order,  immediately  signed  an  order  of 
possession,  since  the  action  was  under  the  War  Powers 
Act.  The  marshal  served  the  order  and  posted  the  prop- 
erty in  accordance  with  your  Honor's  direction  and  "put 
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the  Defense  Plant  Corporation  in  possession  of  the  prop- 
erty. The  Defense  Plant  Corporation  thereafter  and  pur- 
suant to  an  agreement  which  will  be  introduced  as  a  part 
of  and  in  aid  of  his  petition,  in  turn,  [9]  put  the  Union 
Oil  Company  in  operative  custody  of  the  property,  and 
it  has  since  that  date  operated  all  of  the  property  being 
condemned,  which  includes,  as  your  Honor  knows,  a  great 
deal  of  property  in  which  the  defendants  Samarkand  and 
Treasure  Company  have  no  interest. 

The  interests  of  these  two  companies,  as  I  understand 
the  proceeding,  in  the  lands  and  property  being  taken,  is 
that  of  an  oil  lease  on  two  small  parcels.  One  of  those 
parcels,  I  believe,  was  in  production  at  the  time  of  the 
seizure,  and  both  of  them  had  been  drilled. 

There  was  in  October  of  1942  the  usual  declaration  of 
taking  filed  with  the  appropriate  order  on  it.  Since  the 
language  of  that  declaration  is  material,  I  should  like  to 
read  one  paragraph  of  it.  The  lands  taken  in  the  estate 
are  described  in  that  declaration  and  in  your  Honor's 
order  as  follows :  For  said  lands  with  all  buildings  and 
improvements  thereon  and  all  appurtenances  thereto,  the 
property  was  taken  "for  the  use  of  the  Reconstruction 
Finance  Corporation,  a  Federal  Corporation,  acting  in 
behalf  of  Defense  Plant  Corporation,  a  Federal  Corpora- 
tion, acting  under  a  purported  order  for  immediate  pos- 
session issued  by  *  *  *  this  court." 

That  is  as  it  is  defined  by  the  defendant  in  their  first 
answer. 

Treasure  Company  immediately  filed  an  answer  to  the 
petition  in  condemnation  in  which  they  asserted,  as  I 
just  [10]  read  you,  that  the  taking  was  for  the  purpose  of 
these  companies  acting  for  the  government. 

The  gist  of  the  defense,  which  I  will  not  touch  on  here 
at  great  length,  was  primarily  an  attack  upon  the  validity 
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of  the  taking  and  upon  the  valuation  of  the  property,  as 
well  as,  I  think,  the  mistaken  idea  that  under  the  Cali- 
fornia rules  of  practice  it  was  incumbent  upon  the  gov- 
ernment to  determine  and  fix  compensation  for  the  taking 
as  required  by  the  California  Constitution  before  the  con- 
denmation  was  effective. 

There  was,  of  course,  a  dissertation  on  the  value  of  the 
property  and  a  claim  for  its  taking  in  the  amount  of  ap- 
proximately $1,100.0(X).00. 

The  Treasure  Company   thereafter   filed  a   number   of 
motions,  including  a  motion  to  vacate  your  order  of  pos- 
session ;  a  motion  to  advance  the  case  on  the  calendar, . 
and  things  of  that  kind;  all  of  which  are  in  the  clear 
recognition    and    submission    of    this    court's    jurisdiction^; 
and  submission  to  it  of  determination  of  the  (juestion. 

There  was  an  ineffectual  effort  made  to  amend  the  peti-j 
tion  in  condemnation,  since  as  has  been  pointed  out  many  ? 
times,  and  will  again  be,  the  description  of  the  property  ' 
taken  in  the  comjjlaint  does  not  expressly  include  per- 
sonal i)roperty,  but  describes  the  parcels  by  metes  and 
bounds,  and  obviously  includes  only  the  real  property  and  ■ 
appurtenances  [11]  as  I  have  read  to  you. 

Thereafter  and  on  January  12,  1944,  with  leave  of 
court  and  consented  to  by  the  answering  defendant,  the 
first  amended  complaint  in  condemnation  was  filed,  and 
that  complaint  specifically  included  personal  property,  in- 
cluding among  others  the  personal  property  of  the  an- 
swering defendant. 

Since  that  time  there  have  been  several  amendments 
to  the  Treasure  Company's  pleadings,  and  there  have 
been  answers  filed  and  amendments  to  the  answer  by  the 
Samarkand  Oil  Company.  So  that  while  it  may  not  be 
as  finely  cast  as  the  pleadings  will  be  before  the  case  is 
ready  for  trial,  nevertheless  for  our  purpose  the  case  is 
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at  issue  and  has  been  for  many  months  prior  to  the  filing 
of  these  four  suits  which  we  seek  to  enjoin. 

In  order  that  you  may  have  a  little  more  background 
of  it,  before  the  first  amended  complaint  was  filed  there 
were  two  other  actions  filed  in  the  State  Court  of  Cali- 
fornia by  these  same  plaintiffs,  both  actions  for  claim  and 
delivery.  We  sought  before  Judge  McCormick  to  enjoin 
the  prosecution  of  those  suits  and  were  unsuccessful  for 
reasons  which  I  will  touch  on  here  later. 

The  four  suits  with  which  we  are  now  concerned,  how- 
ever, were  all  filed,  all  four  of  them,  long  after  the 
amended  complaint  including  both  real  and  personal  prop- 
erty had  been  lodged  in  this  court,  and  long  after  the  case 
for  jurisdictional  [12]  purposes  was  at  issue,  and  after 
this  court's  jurisdiction  over  the  person  of  these  defend- 
ants and  the  question  of  compensation  had  been  fixed 
both  by  law  and  by  voluntary  pleadings. 

According  to  the  formula  pursued  by  Judge  McCormick, 
we  stated  four  questions  for  determination,  two  of  them 
were  considered  and  passed  on  by  him,  and  while  with 
every  deference  to  that  very  learned  judge  we  are  not  in 
strict  accord  with  the  determination  that  he  made  on  the 
first  application,  nevertheless  we  feel  that  as  applied  to 
the  proceeding  before  your  Honor  the  test  is  the  same  and 
the  rule  would  be  applicable  whether  or  no  it  was  to  the 
first  application. 

The  Court:  In  other  words,  if  I  get  it  correctly,  that 
is  the  law  of  the  case,  is  that  what  you  have  in  mind? 

Mr.  McPherson:  Yes,  whether  it  be  on  the  proper 
theory  or  not  as  appliecl  to  the  first  two  suits.  Judge 
McCormick  contended  himself  with  ruling  that  first  in 
time  is  first  in  right;  and  concluding  as  he  did  that  the 
State  Court  proceedings  that  he  was  asked  to  enjoin  had 
been  filed  before  the  amndment  to  the  complaint  had  been 
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made  in  this  court,  that  the  jurisdiction  of  the  State  Court 
had  vested  and  that  the  rule  of  first  in  time  is  first  in 
right  applied,  and  that  he  would  not  restrain  their  juris- 
diction. 

However,  as  I  have  just  shown  by  the  statement  of  the 
facts,  all  four  suits  now  pending  in  the  State  Court 
were  [13J  filed  lung  after  the  amendment  was  made,  and 
in  our  opinion  long  after  the  jurisdiction  of  this  court  had 
attached. 

The  reason  for  that  is  this :  In  addition  to  the  pro- 
nouncement of  Judge  McCormick  that  first  in  time  is 
first  in  right,  we  take  the  further  position,  and  the  record 
here  will  show  you  that  the  present  actions  over  there, 
the  two  which  are  for  claim  and  delivery,  and  for  the 
record  are  actions  5073tS5  and  507386  —  I  am  mistaken 
about  that,  they  are  505967  and  505968  instead  of  the 
numbers  I  gave,  they  are  the  actions  for  claim  and  de- 
livery, in  addition  to  being  second  in  time  under  the  rule 
announced  by  Judge  McCormick.  they  are  actually,  con- 
trary to  the  allegation,  and  as  the  record  here  will  show 
you.  not  for  the  recovery  of  personal  property  wrong- 
fully detained,  but  are  for  the  recovery  of  the  operational 
equipment  which  under  the  law  of  California  is  a  part  of 
the  real  property,  and  in  our  opinion  was  taken  and 
effectively  condemned  by  the  first  complaint  and  were 
not  dependent  upon  the  first  amended  complaint  which  was 
filed  some  time  later. 

Actions  507385  and  507386  are  the  two  actions  cap- 
tioned Actions  for  Damages,  and  sound  in  trover. 

We  take  the  position  that  they  are  such  as  come  w-ithin 
the  inhibition  of  the  jurisdictional  statute  for  though  they 
sound  in  trover  they  are,  as  T  have  indicated  before,  ac- 
tions for  the  alleged  wrongful  extraction  by  the  defend- 
ant  Union    [14]    Oil   Company   from   leaseholds    of    the 
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Treasure  Company  and  Samarkand  Company,  which 
leaseholds,  that  is,  the  lands  themselves  and  their  ap- 
purtenances, which  would  include  operational  equipment, 
comprised  and  were  specifically  included  in  and  formed 
a  part  of  the  lands  first  condemned  by  the  original  com- 
plaint. 

Taking  up  first  the  two  actions  for  damages  so-called. 
Lewis  under  the  law  of  eminent  domain  has  this  defini- 
tion : 

"The  term  'land'  or  'real  estate'  as  used  in  refer- 
ence to  the  right  of  eminent  domain  includes  every- 
thing which  is  embraced  by  the  term  where  used  in 
its  legal  sense.  — 

The  Court :  Are  you  just  going  over  one  of  the  au- 
thorities you  presented  before  in  your  points  and  authori- 
ties, Mr.  McPherson? 

Mr.  McPherson:  No,  your  Honor.  Just  a  definition 
of  what  we  took  only.     I  am  not  discussing  any  case. 

The  Court:     Had  you  given  that  definition? 

Mr.  McPherson :     Yes,  sir. 

The  Court :    In  your  points  and  authorities  ? 

Mr.  McPherson:     Yes,  sir. 

The  Court:  You  don't  need  to  argue  anything  that  is 
in  your  written  brief  or  points  and  authorities. 

Mr.  McPherson:  All  right,  sir.  The  only  point  I 
wish  to  make  there  in  making  that  definition  is  that  that 
is  the  1 15]  rule  of  the  California  cases  and  is  supported 
by  the  three  cases  which  we  cite  in  this  brief  as  being  the 
rule  of  property  in  California. 

The  Court:  I  think  for  the  purpose  of  this  record 
you  had  better  complete  your  definition  that  you  were 
reading.     I  interrupted  you. 

Mr,  McPherson.  The  term  land  as  used  in  a  con- 
demnation preceeding  includes  not  only  the  soil  but  also 
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everything  attached  to  it,  whether  attached  by  the  course 
of  nature,  as  trees,  herbage,  water,  mines  and  minerals, 
or  by  the  hand  of  man,  as  buildings,  fences,  or  other 
structures. 

The  California  cases  that  bear  on  that  point  are  three 
in  number.  One  of  them  is  the  famous  bank  vault  case 
as  your  Honor  knows,  which  holds  that  notwithstandini^ 
by  the  terms  of  the  lease  the  property  was  personalty  as 
between  landlord  and  tenant,  as  between  a  condemnint,^ 
party  under  a  claim  of  paramount  title,  such  as  a  con- 
demnation proceeding,  the  trade  fixtures  and  appurten- 
ances are  real  property  and  are  taken  and  condemned 
when  the  land  is  described. 

The  two  actions  for  claim  and  delivery  are,  it  seems 
to  me,  obviously  covered  by  Judge  McCormick's  order, 
and  1  will  not  pursue  those  further. 

The  difficulty  with  this  case,  as  I  see  it,  from  the  point 
of  view  of  analyzing  these  pleadings,  is  the  inconsistent 
and    difficult    position    that    defendant's    counsel    and    his' 
client  [16]  take  with  respect  to  who  seized  this  property. 

There  are  perhaps  25  or  more  specific  allegations  in 
this  court  under  oath,  before  these  proceedings  were  filed 
in  the  State  Court,  all  to  the  specific  effect  that  the  gov- 
ernment seized  his  ])roperty,  claiming  of  course  that  it 
was  either  illegal  or  wrongful  or  ill-advised,  or  what-not, 
but  nevertheless  that  the  government  seized  his  property 
and  asking  compensation.  Whereas  in  the  State  Court, 
not  only  in  the  two  first  actions  filed,  hut  in  these  four 
new  ones,  the  positive  allegation  is  made,  likewise  under! 
oath,  that  the  property  was  seized  and  possessed  and  re-  \ 
tained  by  the  Union  Oil  Company,  as  though  it  were  a 
principal.  >: 

Now.  we  take  the  position  and  urge  strongly  that  how- 
ever ill-advised  the  original  seizure  may  have  been  pur- 
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siiant  to  your  Honor's  order  of  possession  on  the  orig- 
inal complaint  as  affects  the  personal  property  that  fact 
is  no  long-er  in  this  case,  nor  is  the  determination  whether 
it  was  broad  enough  to  cover  personal  property  of  any 
moment,  because  the  property  that  we  are  now  concerned 
with  in  these  four  actions  is  in  two  cases  oil,  which  un- 
der the  law  is  clearly  a  part  of  the  real  estate,  and  the 
operational  equipment,  which  under  the  decided  cases  of 
California,  as  well  as  the  federal  decisions  that  have 
passed  upon  it,  are  likewise  a  part  of  the  real  property. 

So  that  whether  or  not  certain  personal  property 
that  [17]  may  have  been  covered  by  the  first  two  suits  in 
the  State  Court  was  eft'ectually  and  effectively  condemned 
in  September  of  1942  is  of  no  consequence. 

This  property  which  forms  the  subject-matter  of  these 
four  suits  was  taken  by  the  law  of  this  court  and  this 
State  on  September  28.  1942,  and  certainly  was  taken 
when  the  declaration  of  taking  was  filed  and  the  deposit 
made  in  this  court,  under  any  stretch  of  the  imagina- 
tion, and  the  effective  date  of  the  taking  resulting  from 
the  filing  of  the  declaration  of  taking  was  as  your  Honor 
has  ruled  with  the  other  judges  time  and  time  again  as  of 
the  date  the  government  entered  into  and  seized  the  pos- 
session of  this  man's  property. 

Now,  if  that  be  true,  then  under  the  Constitution  and 
under  the  Tucker  Act  the  remedies  which  attend  that 
seizure  are  exclusive.  They  are  either  in  the  Court  of 
Claims,  under  the  Tucker  Act,  or  they  are  as  we  claim 
exclusive  before  this  court  and  this  judge,  because  it  was 
your  order  which  put  the  government  into  possession  of 
this  property. 

We  take  it  it  is  axiomatic  that  this  court,  if  you  had 
jurisdiction  of  this  action  in  the  first  instance,  as  to  which 
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there  could  be  no  dispute,  this  court  will  fix  all  of  the 
consequences  of  what  was  done  pursuant  to  your  Honor's 
order,  whether  it  was  done  rightfully  or  wrongfulls. 
The  attendant  circumstances  are  within  your  power  to 
fix  and  within  your  [18]  power  to  define  and  to  remedy. 

Now,  I  wish  to  make  one  particular  observation.  It 
was  urged  strenuously  before  and  is  commented  on  by 
Judge  McCormick  m  his  order.  The  section  of  the  code 
which  prohibits  the  Federal  Court  from  signing  injunc- 
tions in  certain  cases  was  touched  upon  and  discussed 
with  him  with  reference  to  a  matter  which  is  covered  in 
the  brief  and  which  I  shall  not  comment  on.  That  is  the 
reluctance  that  the  court  has  to  make  such  an  order  re- 
straining proceeding  in  a  sister  state  court.  Neverthe- 
less, we  have  found  and  cite  your  Honor  a  number  nl 
cases,  and  1  think  they  arc  i)articularly  pertinent,  to  tlie 
effect  that  so  far  as  we  have  been  able  to  find,  and  it  is 
stated  by  some  of  those  cases,  there  never  has  been  an 
instance  where  the  Federal  Government  was  the  moving 
party  and  asking  for  the  issuance  of  an  injunction  tliat 
Section  265  of  the  Code  was  even  suggested  as  being 
a  defense  to  that  motion. 

The  reason  is  an  obvious  one.  When  the  Federal  Gov- 
ernment comes  into  court  to  condemn  property  for  a  war 
purpose  or  not,  even  under  the  general  condemnation 
statute,  it  comes  as  a  sovereign,  with  the  inherent  power 
of  a  sovereign,  which  is  eminent  domain.  They  don't 
come  as  an  ordinary  suitor. 

The  cases  have  decided  time  and  again  that  you  couldn't^ 
even  counterclaim  in  such  a  suit.  All  of  the  immunities 
which  attend  that  act  of  a  sovereign  remain  in  a  con- 
demnation 1 19]  suit,  as  distinguished  from  proceedings 
where  the  government  comes  and  sues  as  an  ordinary 
suitor.     So  Section  265  does  not  apply,  provided  this  one 
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exception  is  met,  and  it  is  the  only  one  that  is  put  in 
the  books  with  respect  to  an  appHcation  by  the  Federal 
Government,  and  that  is  that  the  remedy  is  not  clear  and 
sufficient.  In  other  words,  if  there  is  any  other  way  in 
which  the  g-overnment's  rights  can  be  protected  other 
than  by  the  issuance  of  the  injunction,  they  will  not  issue 
it. 

There  is  only  one  case  in  which  it  was  refused,  and 
that  as  you  remember  was  the  Dewar  case. 

So  it  seems  to  me  that  none  of  the  cases  cited  and  relied 
upon  either  by  Judge  McCormick  or  any  of  the  briefs 
which  I  have  seen  in  this  case  meet  the  question  of  this 
court  having  had  before  it  on  voluntary  submission  the 
Federal  Government  in  the  exercise  of  the  power  of 
eminent  domain  to  permit  any  other  action  to  be  filed 
as  a  corollary  or  as  a  collateral  attack  upon  the  validity 
of  what  your  Honor  did  in  connection  with  that  applica- 
tion. 

The  Court:  Mr.  McPherson,  then  did  Judge  Mc- 
Cormick make  his  decision  upon  the  principle  that  you 
have  announced,  first  in  time  is  first  in  right? 

Mr.  McPherson:    Yes,  sir. 

The  Court:  Or  did  he  do  it  upon  that  and  other  prin- 
ciples? [20] 

Mr.  McPherson :  He  mentioned  a  number  of  other 
principles,  but  the  reading  of  his  order,  it  seems  to  me, 
was  that  he  turned  the  case  on  the  question  of  first  in 
time. 

So  that  your  Honor  Will  get  the  purport  of  that,  we 
contended,  and  I  think  properly,  that  the  amendment  to 
the  complaint  related  back  to  the  date  the  government 
took  possession  and  the  seizure  by  the  marshal  under  the 
order  of  this  court  — 
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The  Court :  I  am  not  speaking  of  what  you  contended, 
particularly,  but  what  he  used  as  the  basis  of  his  con- 
clusion. 

Mr.  McPherson :  Then  he  comments  on  the  govern- 
ment's contention  with  respect  to  that,  and  uses  the  lan- 
guage first  in  time  is  first  in  right,  and  that  in  my  opin- 
ion was  the  controlling  point  in  his  opinion,  and  he  also 
commented  on  this  Section  265  of  the  Code  which  pro- 
hibits the  issuance  of  an  injunction  by  the  Federal  Court 
in  certain  cases. 

There  is  another  reason  which  was  not  argued  to 
Judge  McCormick,  because  at  that  time  the  Union  Oil 
Company  did  not  join  in  the  ai)plication  for  the  injunc- 
tion, and  there  were  only  two  cases  filed.  Now  there 
will  be  six  when  this  is  disposed  of.  The  Union  Oil 
Company  has  joined  with  the  government  in  this  applica- 
tion for  injunction.  It  is  upon  the  theory  of  multiplicity 
of  suits. 

We  have  cited  you.  and  I  will  not  take  the  time  to  com- 
ment on  them,  a  number  of  cases  holding  that  where  as 
in  [21]  this  instance  there  have  been  a  number  of  haras- 
sing suits,  that  the  section  has  been  time  and  again  held 
by  the  Federal  Courts  not  to  restrict  the  issuance  of  an 
injunction  in  such  a  case. 

We  have  another  jioint  which  was  not  argued  to  Judge 
McCormick,  and  which  I  feel  is  decisive  in  the  case,  and 
that  is  the  rule  that  our  Supreme  Court  has  committed 
itself  to  that  where  an  act  of  a  federal  agent  has  been 
ratified  and  approved,  as  in  this  instance  the  seizure  of 
this  personal  property,  —  though  I  say  it  is  not  par- 
ticularly material  at  the  moment,  because  the  property 
we  are  now  struggling  about  was  part  of  the  realty  — 
but  assuming  you  shouldn't  agree  with  me,  and  hold  it 
was  personal  property,  nevertheless  this  rule  would  apply. 
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where  a  federal  agent  seizes  such  property  and  his  act 
of  seizure  is  ratified,  as  in  this  instance  by  the  amend- 
ment and  the  proceeding  for  condemnation  in  this  court, 
that  thereafter  the  agent  who  seized  that  property  for 
the  government  may  not  be  pursued. 

We  have  had  a  number  of  cases  in  the  Supreme  Court 
in  which  that  point  was  squarely  and  fairly  decided.  The 
leading  case  on  the  subject  came  from  the  Court  of 
claims,  and  was  not  cited  for  quite  a  long  time  until  after 
the  court  got  to  the  case  of  The  Paquete  Habana,  which 
was  an  alleged  improper  seizure  on  the  high  seas.  It 
was  a  libel.  The  libel  was  dismissed  as  being  illegal  and 
improvident  as  v^-ell,  and  the  [22]  Supreme  Court,  Mr. 
Justice  Holmes  writing  the  opinion,  held  as  it  was  held 
by  our  Court  of  Claims  in  this  very  early  case  cited  in 
this  brief,  that  when  an  act  of  a  federal  officer,  or 
agent,  has  been  ratified  by  the  sovereign,  that  thereafter 
the  agent  may  not  be  pursued.  The  remedies  attendant 
upon  such  an  act  are  those  fixed  by  law  governing  the 
rights  of  action  against  the  Federal  Government  and  no 
more. 

The  reason  for  that,  of  course,  is  very  obvious. 

Much  has  been  said  here  and  will  be  said,  I  am  sure, 
by  my  opponent  to  the  effect  that  all  he  is  asking  over 
there  and  all  he  can  get,  and  all  he  got  in  the  first  two 
suits  which  actually  went  to  trial  and  which  were  ap- 
pealed and  compromised  on  appeal,  is  a  money  judg- 
ment, and  that  for  that  reason  your  Honor  shouldn't 
endure  yourself  in  restraining  an  action,  the  effect  of 
which  is  to  result  in  a  claim  for  damages  and  a  money 
judgment. 

But  is  that  true?    Let's  see. 

The  Court:  Have  you  covered  that  in  your  written 
brief  and  points  and  authorities? 


214  Treasure  Company  et  al.  vs. 

Mr.  McPherson:  Only  one  phase  of  it  and  one  phase 
only,  and  that  is  if  the  government  stands  idly  by  and 
permits  the  Union  Oil  Company,  who  is  under  this  con- 
tract that  will  be  shown  your  Honor  to  operate  this 
property  for  the  account  of  the  government,  stand  by 
and  permit  them  to  be  used  and  answer  in  damages,  in 
the  actions  for  claim  and  delivery  for  [23]  the  payment 
of  damages,  the  title  would  vest  in  the  Union  Oil  Com- 
pany, theoretically  at  least,  the  government  would  then 
be  and  this  court  would  be  embarrassed  by  a  prior  inde- 
l)endent  adjudication  of  the  value  of  the  property.  Would 
we  be  bound  to  accept  the  Stale  Court's  determination  of 
value,  or  would  we  here  re-litigate?  And  if  it  be,  though 
chances  are  remote,  but  if  it  be  that  the  Union  Oil  Com- 
pany should  recover  less  here  than  they  were  required  to 
pay  in  the  State  Court,  what  would  the  position  be? 

On  the  other  hand,  the  government  is  faced,  and  for 
this  reason  alone  it  seems  to  me  we  ought  to  have  the 
injunction,  the  government  is  faced  now  with  the  suit 
against  its  operating  agent,  a  person  it  put  into  cus- 
tody of  this  property,  to  stand  by  and  determine  whether 
it  shall  appear  and  defend  in  the  name  of  the  Union  Oil 
Company,  as  was  done  in  the  first  two  suits,  or  come 
here  as  we  come  now  and  ask  this  court  to  prevent  that 
suit,  because  the  court  would  not  permit  the  government 
to  be  sued  in  the  State  Court  if  we  were  named  as  the 
defendant. 

By  the  same  token  the  court  ought  not  under  the  evi- 
dence which  will  be  offered  to  you,  and  about  which  there 
is  no  dispute,  should  not  permit  the  agent  of  the  gov- 
ernment to  be  sued  for  the  same  reason.  That  is,  that 
the  government  is  the  primary  and  sole  real  party  in  in- 
terest, the  damages  would  be  payable  out  of  the  treasury 
of  the  United  States,  and  the   [24]   valuation  fixed  Over 
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there  would  be  the  valuation  fixed  here,  if  by  chance  it 
should  be  the  same  amount.  If  not,  then  an  embarrassing 
situation  would  have  existed  and  this  court's  jurisdic- 
tion, it  seems  to  me,  would  have  been  flaunted. 

I  have  only  this  to  say  in  conclusion.  Of  course  it 
isn't  fair  to  the  government  to  have  one  of  its  agents 
sued,  as  here,  upon  a  claim  of  tort.  That  isn't  going  to 
wreck  the  government,  but  it  seems  to  me  that  when  the 
government  comes  into  this  court  in  an  orderly  manner 
and  condemns  property,  and  this  court  makes  an  order 
putting  the  government  in  possession,  thereafter  an 
amendment  was  made  to  correct  what  probably  was  a 
mistake,  unquestionably  was  in  my  opinion,  but  neverthe- 
less other  people  don't  agree  with  me  on  that,  that  there- 
after this  court  should  not  permit  a  suit  or  a  series  of 
suits,  such  as  we  have  here,  to  be  filed  against  the  agents 
of  the  government  who  are  acting  upon  the  authority  of 
the  statute  law  with  the  order  and  approval  of  this  court. 
If  such  is  the  case  the  government  could  never,  in  my 
opinion,  secure  as  an  agent  a  person  of  responsibility 
like  the  Union  Oil  Company.  And,  without  more,  if  as 
here  the  government  submits  itself  to  your  jurisdiction 
to  fix  the  consequences  and  to  pay  the  damages  which 
attend  the  seizure  of  property  under  your  authority,  then 
these  people  who  are  affected  by  that  seizure  ought  not 
to  flaunt  your  Honor's  jurisdiction,  ought  not  to  go  to 
other  courts,  but  ought  to  come  into  this  [25]  court  as 
they  have  and  stay  here  until  their  rights  are  fixed.  And 
if  it  be  that  the  Federal  Government  does  not  fix  and 
pay  a  proper  amount  of  compensation  to  these  owners, 
that  is  a  matter  which  this  court  would  be  the  judge  of; 
that  is  a  matter  peculiarly  within  your  jurisdiction,  and 
a  matter,  I  am  sure,  that  no  complaint  could  be  made 
about. 
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Mr.  Liebernian:  Would  your  Honor  prefer  to  hear 
us  first  representing  the  Union  Oil  Company,  or  after 
Mr.  Bodkin  gets  through?  We  are  here  in  connection 
with  the  motion  for  leave  to  join  with  the  government 
in  seeking  this  injunction.  Whatever  your  Honor  pre- 
fers as  to  the  order  is  all  right  with  us.  I  just  wanted 
your  Honor  not  to  overlook  the  fact  that  that  is  before 
you  also. 

Mr.  Bodkin:  If  your  Honor  please,  may  I  suggest 
that  the  Union  Oil  appeared  in  this  case  two  or  three 
years  ago  by  their  counsel;  now  Mr.  Lieberman's  firm 
comes  in  and  he  appears  for  Union  Oil  Company  without 
any  substitution  of  attorneys.  He  is  filing  a  petition  for 
the  Union  Oil  Company,  who  have  already  appeared  by 
their  own  counsel.     1  think  it  is  a  little  irregular. 

The  Court:    What  about  that,  ^Ir.  Liebernian? 

Mr.  Liebernian :  I^Vankly.  the  thought  had  never  oc- 
curred to  us  about  a  substitution  of  attorneys.  We  are 
here  appearing  on  one  matter,  and  that  is  this  special 
proceeding.  Union  Oil  Company  is  of  record  by  other 
counsel  as  defendants  in  [26]  respect  to  a  certain  parcel 
in  the  condemnation.  Now  we  come  here  only  in  con- 
nection with  this  special  proceeding,  because  Union  Oil 
Company  has  been  sued  in  the  State  Court  by  these 
parties  on  another  action  in  which  we  are  attorneys  of 
record,  not  the  attorneys  of  record  in  the  condemnation 
action. 

The  Court: 

In  other  words,  the  Union  Oil  Company  has  more 
than  one  group  of  attorneys? 

Mr.  Liebernian:  We  can  explain  that,  too,  because 
the  fact  might  as  well  be  clear.  They  have  their  own 
counsel  in  their  own  office  headed  by  Mr.  Griffin,  and  we 
appear  as  their  attorney  in  this  suit  because  — 
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The  Court:     You  are  associated  with  Mr.  Griffin? 

Mr.  Lieberman:  No,  I  am  not.  I  happen  to  be 
agency  counsel  for  the  Reconstruction  Finance  Corpora- 
tion, so  whenever  the  Reconstruction  Finance  Corpora- 
tion has  any  litigation  it  calls  on  me  to  appear,  and  I 
have  my  firm  appear  then. 

The  Court:  1  am  sure  there  is  no  real  difficulty  here. 
The  only  thing  about  it  is  it  has  been  called  to  the  court's 
attention.    I  didn't  know  of  the  other  appearance. 

Mr.  Lieberman :  The  only  reason  they  have  two  sets 
of  counsel  in  this  particular  set  of  proceedings  is  that  as 
agency  council  for  R.  F.  C.  we  feel  it  our  duty  to  defend 
the  Union  Oil  Company,  which  has  been  made  a  defendant 
in  these  actions  only  because  of  its  agency  for  the  Re- 
construction [27]   Finance  Corporation. 

Mr.  Bodkin:     If  your  Honor  please  — 

The  Court :  Mr.  Lieberman,  here  what  is  your  con- 
nection, then,  with  the  Union  Oil  Company,  as  far  as 
this  particular  proceeding  is  concerned? 

Mr.  Lieberman:  I  am  attorney  of  record,  my  firm 
and  I  are  attorneys  of  record  in  the  State  Court  in  the 
actions  that  we  are  now  appearing  before  your  Honor 
to  ask  to  stay. 

The  Court :  Then  have  you  been  authorized  by  the 
Union  Oil  Company,  or  are  you  simply  appearing  on  be- 
half of  the  Reconstruction  Finance  Corporation,  which 
is  it? 

Mr.  Lieberman :  I  have  been  authorized  by  Union 
Oil  Company,  because  the  petition  is  a  verified  petition, 
verified  by  one  of  the  officers  of  the  Union  Oil  Company. 

The  Court:    What  were  you  going  to  say? 

Mr.  Bodkin:  If  Mr.  Lieberman  is  authorized  to  ap- 
pear, I  am  certainly  glad  to  have  him  appear. 
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The  Court :    I  am  quite  sure  of  that. 

Mr.  Bodkin :     I  just  wanted  to  get  the  matter  straight. 

The  Court :  I  think  we  will  take  a  recess  of  a  few 
minutes. 

(A  recess  was  taken.) 

The  Court:     You  may  proceed,  Mr.  Bodkin. 

Mr.  Bodkin:  Before  proceeding  with  my  argument, 
there  has  been  no  evidence  introduced  at  all  in  this  pro- 
ceeding —  [28] 

The  Court:  Mr.  Bodkin,  the  court  will  ask  you,  as 
it  has  Mr.  McPherson,  not  to  dwell  upon  any  matters 
which  have  been  covered  in  your  written  argument. 

Mr.  Bodkin:  I  don't  intend  to  do  that.  If  I  do 
allude  to  them  at  all  it  will  be  very  brief. 

I  was  saying  I  have  before  me  a  transcript  of  the  i)ro- 
ceedings  before  Judge  McCorniick  in  which  certain  docu- 
ments were  placed  in  evidence  before  Judge  McCormick 
in  that  proceeding,  and  I  simply  want  to  have  the  same 
matters  which  are  relevant  here  in  this  case. 

The  Court:  May  I  ask  you  do  you  recall  why  it  was 
that  Judge  McCormick  hapi)ened  to  hear  the  other  mat- 
ter? Was  it  before  it  was  transferred  to  me,  or  was  it 
because  I  was  away? 

Mr.  Bodkin :  You  were  at  San  Diego,  and  you  called 
Judge  McCormick  and  asked  him  if  he  would  hear  the 
matter  in  your  absence,  and  as  he  was  familiar  with  this 
matter  I  assumed  perhaps  he  would  hear  this  during  your 
absence,  but  he  didn't  see  fit  to  do  so. 

The  Court:     Was  he  requested  to  hear  it  at  that  time? 

Mr.  Bodkin :    In  other  words  — 

The  Court :    When  I  was  recently  away  ? 

Mr.  Bodkin :  Yes,  I  think  I  suggested,  or  one  of  us 
suggested  that  he  might  hear  it.  and  he  said  no  he  would 
prefer  to  have  it  sent  back  here. 
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The  Court:     That  is  all  right.   [29] 

Mr.  Bodkin:  I  may  say  there  are  two  sets  of  law 
suits  in  this  case;  the  one  involves  oil,  oil  taken  from  the 
ground  which  the  government  claims  to  have  condemned, 
and  which  condemnation  suit  we  are  attacking  in  our 
answers  which  have  been  filed  in  this  case.  We  have  not 
set  down,  nor  attempted  to  set  down  those  oil  cases,  be- 
cause of  the  fact  that  we  realize  oil  is  a  part  of  the  land, 
and  if  the  land  was  condemned  then  the  oil  was  con- 
demned. But  there  is  a  statute  of  limitations  of  three 
years,  and  before  the  three  years  was  up  from  the  time 
they  first  went  into  possession  and  took  over  the  oil,  we 
then  filed  a  law  suit  and  we  let  it  lie  some  time  and  then 
had  service  made,  but  we  have  not  attempted  to  set  and 
we  will  not  set  our  attempt  to  try  those  two  cases  until 
this  other  matter  is  out  of  the  way,  and  if  your  Honor 
holds  that  the  condemnation  is  a  valid  one,  then  of  course 
there  will  be  no  activity  in  the  State  Court. 

The  Court:  That  is  as  far  as  the  oil  suit  is  con- 
cerned? 

Mr.  Bodkin :  Yes.  On  the  other  hand,  if  your  Honor 
should  hold,  as  we  hope  your  Honor  will  hold,  that  these 
proceedings  were  regular  and  proper  and  that  the  court 
did  not  have  jurisdiction,  then  we  having  elected,  as  we 
had  a  right  to  elect,  to  sue  the  principal  or  the  agent, 
we  elected  to  sue  the  Union  Oil  Company,  and  if  this 
court  should  hold  in  its  determination  that  the  court  did 
not  have  jurisdiction  [30]  in  so  far  as  the  land  was 
concerned,  then  we  will  proceed  to  trial  in  the  State 
Court  as  to  the  oil,  but  not  otherwise. 

The  Court :  And  you  will  have  the  protection  of  hav- 
ing filed  your  action  before  the  expiration  under  the 
statute  of  limitations  ? 
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Mr.  Bodkin:  Yes.  Otherwise  we  would  have  to  go 
back  to  Washington  and  file  our  action  in  the  Court  of 
Claims,  which  we  did  not  desire  to  do,  and  we  felt  that 
the  Union  Oil  Company  was  sufficiently  sound  financially 
that  we  would  be  just  as  well  off  to  sue  them  as  the 
R.  F.  C,  which  perhaps  may  be  out  of  business  by  that 
time,  or  to  sue  the  government,  which  may  have  plenty 
of  debts,  by  the  way,  at  that  time.  j 

So  there  is  no  need  of  an  injunction  so  far  as  thosel 
oil  cases  are  concerned.     We  set  up  in  our  answer  thatj 
we  don't  intend  to  proceed,  and  we  don't.     There  is  no 
use  of  building  up  straw  men  and  knocking  them  down. 

We  at  this  time  ask  your  Honor  to  consider  as  in  evi- 
dence  the   order    for    the    immediate    possession    of    real: 
property.     That  is  the  original  order,  which  your  Honor 
signed  at  the  time  the  suit  was  brought,  and  which  stated 
it  was  an  order  for  — 

The  Court:      I   think  it   has  been  referred  to  by   Mr.  1 
McPherson,  so  that  you  both  agree  that  it  may  be  re- 
ferred to  by  the  court. 

Mr,  Bodkin:     Yes. 

Mr.  McPherson:     Yes,  your  Honor.   |31] 

Mr.  Bodkin.  Then  we  ask  that  the  court  consider  on 
this  motion,  and  we  offer  it  in  evidence,  the  original 
resolution  of  the  Defense  Plant  Corporation  and  R.  F.  C, 
that  is  a  resolution  which  provided  for  the  taking  of 
real  estate  only.  And  the  resolution,  I  believe,  was 
September  18,  1942.  It  was  upon  that  original  resolu- 
tion and  instructions  to  the  Attorney  General  to  file  suit 
that  this  present  proceeding  was  filed.  You  will  so 
stipulate  that  may  be  considered? 

Mr.  McPherson:  Provided  the  amendments  to  that 
resolution  are  also  included. 

Mr.  Bodkin :    We  will  get  them  all  in. 
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It  is  my  recollection  it  was  September  18th,  but  what- 
ever the  date  is.    I  am  sure  it  is  September  18th. 

Then  there  was  an  amendatory  resolution  of  the  R.  F. 
C,  I  believe,  in  October,  1942,  but,  again,  that  had  noth- 
ing to  do  with  personal  property,  it  was  real  property, 
and  we  ask  that  that  be  considered. 

Is  that  agreeable  to  you,  Mr.  Weymann? 
Mr.  McPherson:     Yes,  all  of  the  amendments  to  that 
resolution. 

Mr.  Bodkin:  All  right.  Then  there  was  another 
resolution  on  October  4,  1943,  which  we  offer  in  evi- 
dence and  ask  that  it  be  received,  which  is  a  resolution, 
amendatory  resolution,  which  first  mentions  personal 
property.  And  we  direct  your  Honor's  attention  to  that 
resolution,  that  it  does  [32]  not  ratify  the  taking  of  any 
property  thereto. 

We  ask  that  your  Honor  examine  that  carefully. 
And  we  also  ask  that  the  court  consider  a  letter  of 
instructions  to  the  Attorney  General  directing  the  filing 
of  the  suit  for  the  condemnation  of  personal  property, 
which  letter  is  dated  October  6,  1943.  The  amendatory 
resolution  of  October,  1942,  was  October  19,  1942. 

We  also  ask  that  your  Honor  consider  the  decree  or 
order  of  taking  which  was  signed  by  your  Honor  in, 
I  believe  it  was,  October,  1942,  which  referred  solely  to 
real  estate,  and  also  the  decree  of  immediate  possession 
which  your  Honor  made  on  September  28th  and  29th, 
1942,  which  again  refers  exclusively  to  real  estate. 

We  ask  that  your  Hohor  consider  the  inventory  of  the 
property,  of  personal  property,  which  is  sought  to  be  con- 
demned in  the  present  action. 

In  the  resolution  adopted  by  R.  F.  C.  or  Defense  Plant 
Corporation,  I  forgot  which,  either  one  or  the  other,  but 
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the  only  resolution  on  the  subject,  Resolved  that  it  was 
necessary  to  take  certain  personal  property,  a  list  of  which 
was  attached  thereto,  and  in  the  list  attached  theretc 
there  were  two  lists,  one  property  necessary  to  be  used 
in  the  project,  and  the  other  property  which  was  not 
deemed  necessary  to  be  used.  I  take  it  it  will  be  stipulatec 
that  as  to  the  resolution  of  October,  1943,  that  the  same 
list,  that  is,  the  \33]  original  list  containing  the  sani( 
headings  were  attached  to  the  original  resolution  as  are 
set  forth  in  the  inventory  filed  in  connection  with  this 
law  suit,  is  that  right? 

Mr.  Weymann:     Yes. 

Mr.  McPherson :  The  inventory  filed  in  connection  wit! 
the  law  suit  is  a  copy  of  the  inventory  attached  to  thi 
resolution. 

Mr.  Bodkin:     With  the  same  headings  on  it? 

Mr.  McPherson :     Complete  as  it  was  attached. 

Mr.  Bodkin:  We  ask  your  Honor  to  consider  on  this 
motion    the   original    complaint    filed    on    September    28, 

1942,  wliich  refers  only  to  real  estate  and  makes  no  men- 
tion of  personal  property  whatsoever. 

The  Court:  Have  you  finished  with  the  iMX-liminary 
matters  ? 

Mr.  Bodkin :  No,  I  have  some  others.  Reference 
has  been  made,  if  your  Honor  please,  to  the  fact  that 
these  other  law  suits  were  tried.  A\'c  filed  law  suits  after 
waiting   from   September   28,    1942   until    November    18, 

1943,  we  filed  an  action  for  two  separate  actions,  one  on 
behalf  of  each  corporation,  for  the  recovery  of  certain 
personal  property.  In  that  particular  case  the  R.  F.  C, 
the  Defense  Plant  Corporation,  appeared,  that  is,  in  the 
State  Court  they  appeared  before  Judge  Palmer  and 
sought  to  abate  those  two  actions.  Judge  Palmer  refused 
to  abate  them.     A  copy  of  Judge  Palmer's  [34]  decision 
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in  that  proceeding  is  in  the  files,  and  we  ask  that  that  be 
considered  as  well  by  your  Honor,  as  we  feel  that  it  is 
the  law  in  the  case  so  far  as  these  people  are  concerned, 
because  R.  F.  C.  and  Union  Oil  Company  were  parties 
to  that  law  suit.  Then  when  Judge  Palmer  refused  to 
abate  the  action,  the  government  appeared  in  this  case 
and  they  served  notice  upon  us  and  upon  counsel  for  the 
Union  Oil  Company,  seeking  to  enjoin  the  trial  of  those 
two  cases.  The  cases  were  tried  before  —  that  is,  the 
injunction  proceedings  took  a  day's  time  before  Judge 
McCormick,  he  took  it  under  submission  about  three 
months,  and  he  filed  a  lengthy  opinion.  There  is  in  the 
file,  I  am  sure,  the  original  of  the  arguments  made  at 
that  time  before  Judge  McCormick,  and  much  of  what 
was  said  there  is  equally  applicable  here.  We  ask  if 
your  Honor  will  have  an  opportunity  to  read  that,  be- 
cause I  am  sure  the  original  was  left  with  Judge  Mc- 
Cormick. 

The  Court:  You  mean  the  original  of  the  transcript 
of  the  proceedings  before  Judge  McCormick? 

Mr.  Bodkin :  Yes ;  it  will  show  that  practically  the 
same  situation  was  before  Judge  McCormick  that  is  be- 
fore your  Honor. 

The  Court:  Mr.  Bodkin,  do  you  think  this  is  es- 
sentially the  same  as  the  matter  that  was  before  Judge 
McCormick? 

Mr.  Bodkin :     There  is  just  one  difference. 

The  Court:  Do  you  think  Judge  McCormick  hesi- 
tated [35]  because  I  was  away  and  hadn't  requested  him 
to  hear  this,  or  did  he  indicate  that  he  didn't  want  to  pro- 
ceed? 

Mr.  Bodkin :  I  think  he  was  extremely  busy  at  the 
time,  and  he  said  he  didn't  recall  anything  about  the  case. 
We  are  certainly  very  happy  to  proceed  here. 
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The  Court :  I  understand  all  that,  but  at  the  same 
time  if  the  matter  is  one  which  was  before  Judge  Mc- 
Cormick  and  you  are  now  asking  the  court  to  consider 
the  entire  transcript  of  the  proceeding  before  Judge  Mc- 
Cormick,  it  seems  to  me  that  it  is  almost  a  duplication. 

Mr.  Bodkin :  I  don't  think  it  will  be  necessary  to  go 
that  far,  if  your  Honor,  please,  because  we  have  the 
opinion  of  Judge  McCorniick  wliich  we  were  just  about 
to  offer. 

The  Court :  \'es,  but  you  asked  me  to  read  the  entire 
transcript. 

Mr.  l)()dkin:  I  will  withdraw  that  request,  if  your 
Honor  please. 

We  then  ask  your   Honor   to  consider   the  opinion  of 
Judge  McCormick  on  that,  which  we  say  is  the  law  of  the- 
case  on  that  situation. 

It  has  been  suggested  that  the  only,  the  main  turning 
point  of  the  case  was  the  fact  that  we  had  filed  our  law 
suit   in   November,    1943,   and   the  condemnation   of    the^ 
personal  property   was  not   filed,   the  suit   was   not   filed* 
until  January,   1944,  and  that  therefore  the  State  Courtj 
first  had  jurisdiction,   [36]   that  it  was  an  action  in  rem! 
or  quasi  in  rem.  and  that  being  the  case  that  is,  of  course, 
one  of  the  points  upon  which  the  case  turns.     But  if  your 
Honor  will  refer  to  the  decisions  you  will  find  — 

The  Court:  I  would,  of  course,  refer  to  the  decision 
of  Judge  McCormick. 

Mr.  Bodkin,  the  court  really  overlooked  the  statement 
made  by  Mr.  Lieberman  as  to  his  matter,  and  I  thought 
if  you  had  finished  with  the  preliminary  matters  I  would 
refer  to  the  motion  of  the  Union  Oil  Company.  Have 
you  finished? 

Mr.  Bodkin:  No,  I  have  not.  I  wanted  to  offer  in 
evidence  that  judgment  and,  also,  if  your  Honor  pfease, 
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there  were  these  two  cases  tried  before  Judge  Pahner, 
tried  upon  the  merits,  claim  and  deHvery  actions,  and  I 
have  a  copy  of  the  finding's  of  fact  and  conclusions  of 
law  and  of  the  judgment  in  that  case,  which  we  deem 
material.  I  may  say  that  case,  the  two  cases  in  which 
we  received  a  substantial  judgment,  Mr.  McPherson  said 
an  appeal  was  taken.  No  appeal  was  taken,  but  they  paid 
us  off  and  settled  on  a  substantial  sum  before  a  notice 
of  appeal  was  given.  We  have  a  copy  of  the  findings 
in  the  case  of  Treasure  Company,  a  Corporation,  v. 
Union  Oil  Company  of  California,  a  corporation,  and 
Reconstruction  Finance  Corporation,  a  Federal  Corpora- 
tion. Successor  in  Interest  to  Defense  Plant  Corporation. 
The  findings  were  identically  the  same  except  as  to  the 
property  of  the  [37]  two  defendants.  The  findings  were 
identically  the  same.  And  while  these  are  not  certified, 
I  am  offering  in  evidence  and  I  understand  counsel  will 
stipulate  that  this  carbon  copy  may  be  used  in  lieu  of  a 
certified  copy. 

Is  that  agreeable? 

Mr.  Lieberman :    That  is  agreeable. 
Mr.    Bodkin:      I   particularly  direct   your   Honor's   at- 
tention to  the  fact  that  it  says : 

"On  the  said  28th  day  of  September,  1942,  at 
and  on  said  Block  33  of  Tract  9809  in  said  County 
of  Los  Angeles,  without  the  plaintiff's  consent  and 
against  its  will,  a  deputy  United  States  Marshal, 
without  any  authorization  from  any  source,  without 
process  of  court  related  to  said  personal  property 
and  without  direction  from  any  agency  of  the  United 
States  Government  falsely  and  wrongfully  and  wil- 
fully assumed  dominion  over  the  said  personal  prop- 
erty, and  wrongfully  and  wilfully  took  possession 
thereof  and  wrongfully  delivered  said  personal  prop- 
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erty  to  the  defendant,  Union  Oil  Company  of  Cali- 
fornia, a  corporation,  which  said  defendant  on  said 
date  and   at  said   place  without   right   or   authority 
wrongfully  and  wilfully  took  possession  of  said  per- 
sonal proi)erty  and  thereafter  continuously  and  until  i 
January  12,  1944,  wrongfully  [38]  and  wilfully  heldi 
possession  thereof  and  detained  the  same  and  wrong- 
fully  prevented   the   plaintifif   Treasure   Company,    ai 
corporation,  from  taking  possession  thereof." 

That  was  the  finding  of  the  court.     We  oflfer  this  in ; 
evidence. 

The  Court:     1  believe  there  is  no  objection,  is  there? 

Mr.  McPherson :  No  objection,  your  Honor,  except 
we  call  the  court's  attention  to  the  fact  that  the  judicial 
ascertainment  there  is  not  binding  on  the  United  States. 

Mr.  Bodkin :  This  is  an  action  brought  on  behalf  of 
R.  F.  C,  at  the  behest  of  R.  F.  C. ;  R.  F.  C.  was  a  party 
to  that  law  suit  there,  and  it  is  a  party  to  this  law  suit, 
and  the  Union  Oil  Company  was  there  and  the  Union 
Oil  Company  is  here;  everybody  was  there  except  the 
United  States  of  America,  and  they  permitted  this  gov- 
ernmental corporation  — 

The  Court:  Well,  let  the  two  of  them  be  marked  as 
Defendant  Treasure  Company  Exhibit  A  on  this  motion. 

You  have  no  objection  to  Mr.  Lieberman's  motion  to 
join? 

Mr.  Bodkin:     No  objection  whatsoever. 

I  may  say  before  I  start  to  argue,  I  believe  they  have 
a  copy  of  the  operating  agreement  which  Mr.  Lieberman 
would  like  to  introduce  in  evidence.  We  have  no  ob- 
jection to  this  copy  being  used  in  the  place  and  stead  of  a 
certified  copy. 
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Mr.  Lieberman:  These  offers  I  will  now  make,  your 
Honor,  [39]  will  complete  the  presentation  of  evidentiary 
matter  that  your  Honor  is  asked  to  consider  or  record 
matter. 

The  Court:  I  don't  think  I  could  hear  what  you  had 
to  say. 

Mr.  Lieberman :  First  there  is  an  affidavit  of  Mr. 
Paul  — 

The  Court :     No.     Read  it,  Mr.  Goldstein. 

(The  record  was  read.) 

Mr.  Lieberman :  First,  an  affidavit  of  Paul  M.  Lee 
in  support  of  our  petition. 

The  Court :     Your  petition  in  support  of  what  ? 

Mr.  Lieberman:  Our  petition  for  injunction  here.  In 
other  words,  we  are  applying  for  leave  to  join  in  the  in- 
junction. 

The  Court:  That  has  been  granted,  the  leave  to  join 
in  this  motion  that  is  made  by  the  government.  Mr. 
Bodkin  states  that  he  has  no  objection. 

Mr.  Lieberman :  These  two  affidavits  are  in  support 
of  the  application  as  it  now  stands.  In  other  words,  the 
joint  application  for  an  injunction.  Then  in  addition  to 
the  two  affidavits  we  offer  this  carbon  copy  of  a  type- 
written copy  of  an  operating  agreement  between  the  De- 
fense Plant  Corporation  and  Union  Oil  Company,  which 
Mr.  Bodkin  stipulates  may  be  used  in  lieu  of  an  original, 
and  I  think  Mr.  Bodkin  will  also  stipulate  with  me  that 
by  a  letter  from  Reconstruction  Finance  Corporation  to 
Union  Oil  Company  it  was  agreed  between  the  [40] 
parties  that  this  agreement  though  dated  August  25,  1943, 
should  relate  back  to  the  time  of  the  original  taking  by 
Reconstruction  Finance  Corporation  on  September  28, 
1942,  on  which  date  custody  was  by  it  turned  over  to 
Union  Oil  Company. 
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Do  you  so  stipulate? 

Mr.  Rodkin:  I  will  stipulate  there  is  a  letter  in  evi- 
dence to  indicate  —  there  was  a  letter  written. 

The  Court :  Let  the  proposed  copy  be  received  and 
marked  as  Plaintiff's  Exhibit  1  in  this  proceeding. 

Mr.  Lieberman:  Does  your  Honor  want  to  hear  any- 
thing further  from  me? 

The  Court :  Not  anything  further.  1  just  wanted  to 
take  up  the  matter  of  your  motion  to  join.  That  has 
been  agreed  to  and  so  ordered. 

Now,  you  have  offered  this  exhibit  which  the  court 
has  rcccixed  and  ordered  marked  Plaintiff's  Exhibit  1 
in  this  proceeding. 

Now  Mr.  Bodkin. 

Mr.  Bodkin:  I  will  be  brief,  if  your  Honor  please.  I 
may  say  wc  have  tiled  some  points  and  authorities.  We 
hied  additional  points  and  authorities  Saturday. 

The  Court:     I  haven't  seen  those. 

Mr.  Bodkin :    They  were  sent  in  Saturday. 

In  the  case  here  before  us  we  find  that  on  Septembe: 
28.  1942,  a  deputy  United  States  marshal,  without  an 
process  of  [41]  court  whatsoever,  went  out  to  the  oi 
fields  covered  by  our  oil  leases,  the  property  owned  by 
our  clients,  and  simply  took  possession,  ran  everybody  off 
Then  when  they  did  so,  they  had  no  order  —  your 
Honor  had  given  an  order  that  they  might  take  pos 
session  of  real  estate,  but  nothing  at  all  about  persona 
property.  The  Union  Oil  Company  then  came  in  anc 
without  any  authority  from  any  governmental  agency 
as  found  by  Judge  Palmer,  took  possession  of  the  per- 
sonal property,  and  they  retained  it  unlawfully  unti 
January  12,  1944.  I  say  "unlawfully"  because  under  th 
War  Powers  Act,  at  the  time  of  filing  a  complaint  to 
condemn  either  real  or  personal  property,  as  the  law-now 
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stands  and  stood  on  September  28,  1942,  and  stood  on 
January  12,  1944,  the  government  would  have  the  right 
to  take  possession  of  personal  property;  and  while  there 
is  no  statutory  provision  as  to  personal  property  about 
depositing  any  money  to  protect  the  owners,  the  statute 
says,  in  spite  of  any  other  law,  they  have  a  right  to  take 
possession  of  that  personal  property  at  the  time  the  con- 
demnation suit  is  filed  or  at  any  other  time  thereafter. 
So  that  on  January  12,  1944,  when  this  suit  was  filed 
for  the  first  time  seeking  to  condemn  personal  property, 
then  for  the  first  time  did  R.  F.  C.  or  the  government 
have  the  right  to  take  personal  property.  Any  taking 
prior  thereto  was  unlawful. 

And  commenting  upon  that  Judge  McCormick  said: 
"The  fair  preponderance  of  the  evidence  be- 
[42]  fore  us  establishes,  we  think,  that  the  present 
claim  that  it  was  the  intention  from  the  inception  of 
the  project  to  acquire  the  personalty  is  an  after- 
thought conceived  to  avoid  possible  consequences  of 
the  seizure  of  September  28,  1942." 

In  other  words,  when  this  amended  complaint  was  filed, 
although  the  Attorney  General  knew  that  the  resolution 
of  September  18,  1942,  did  not  authorize  the  taking  of 
personal  property,  the  amended  complaint  which  was  filed 
on  January  12,  1944,  alleged  that  it  was  taken,  that  the 
property  was  taken  on  September  28,  1942  pursuant  to 
an  intent  to  them  and  there  take  it,   or   words   to  that 

c 

effect.  If  your  Honor  will  refer  to  the  language  in  that 
amended  complaint  filed  January  12,  1944  you  will  see 
that  the  allegation  there,  of  course,  is  contrary  to  the 
unquestioned  facts  in  this  case. 
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They  claim  a  question  of  ratification,  and  Judge  Mc- 
Cormick  held  there  was  no  ratification.  Judge  Mc- 
Cormick  said : 

"Thus  we  find  that  the  earliest  efifectual  and  au- 
thorized acquiring  of  the  personal  property  by  tlie 
government  was  subsecjuent  to  the  acquiring  of 
jurisdiction  over  the  same  res  by  the  State  Court  in 
the  recovery  actions  pending  therein." 

Therefore,  a  finding  of  Judge  McCormick  was  that 
until  January  12.  1944  the  taking  and  the  withholding 
of  property  by  Union  Oil  Company  —  and  I  don't  care 
whether  they  are  acting  [43]  as  an  agent  or  acting  in- 
dividually, the  thing  is  that  they  held  that  property  un- 
lawfully for  that  length  of  time.  If  they  did  not  have 
a  legal  authority  to  take  the.  property  in  the  beginning 
on  September  28  or  29,  1942.  when  they  took  hold  of 
that  property,  if  they  cannot  show  that  they  were  legally 
authorized  to  take  that  property,  a  cause  of  action  then 
arose  in  favor  of  the  owners  of  that  property,  and  that 
cause  of  action  cannot  be  taken  away  from  the  people 
who  suffered  that  loss. 

I  liken  this  case  very  much  to  that  of  a  deputy  sheriff 
who  goes  on  out  thinking  that  there  is  a  process  which 
authorizes  his  boss,  the  sheriff,  to  take  over  an  auto- 
mobile, but  the  process  is  fatally  defective,  and  the  deputy 
sheriff  picks  up  the  automobile  and  takes  the  deposits  that 
in  a  storage  garage,  and  the  owner  of  the  property  comes 
along  and  says,  "here,  I  want  my  car." 

"I  am  sorry,  we  are  holding  this  for  the  sheriff." 

Where  is  there  any  legal  authority? 

And  of  course  there  is  no  legal  authority.  Of  course, 
if  the  storage  man  acting  on  behalf  of  the  sheriff  was 
acting  on  legal  process,  he  could  not  be  sued.     But  if  he 
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withheld  that  property,  if  he  withheld  that  property  with- 
out lawful  authority,  even  though  he  thought  he  was  do- 
ing right,  there  is  a  cause  of  action  which  would  arise 
and  continue  in  being  so  long  as  he  kept  that  prop- 
[44]  erty. 

Counsel  argued  before  Judge  McCormick,  as  they  are 
arguing  here  now,  that  this  proceeding  will  interfere  with 
the  process  of  this  court.  Why,  it  is  going  to  embarrass 
it  terribly. 

As  a  matter  of  fact,  when  we  got  our  judgment  for 
$80,000.00  for  the  land,  for  the  property,  we  settled,  I 
think,  as  I  recall  it,  for  $70,000.00.  The  money  was  paid 
to  us  not  by  Union  Oil  Company,  but  R.  F.  C.  We  got 
a  government  warrant  fo  rthat  amount.  So  the  gov- 
ernment paid  us  for  it.  And  certainly  if  the  govern- 
ment paid  us  for  it,  and  the  government  is  seeking  to 
condemn  it,  there  will  be  no  problem  before  your  Honor, 
because  we  can't  come  into  this  court  and  collect  for  that 
property  which  we  have  already  been  paid  for. 

It  was  argued  before  Judge  Palmer  —  it  was  argued 
before  Judge  McCormick  that  this  case  should  be  en- 
joined because  it  would  interfere  with  the  process  of  this 
court,  had  this  court  taken  jurisdiction.  Judge  Mc- 
Cormick concludes  by  saying: 

"We  conclude  with  the  observation  that  the  in- 
junction to  restrain  proceedings  in  either  of  the 
State  Court  actions  is  unnecessary  under  the 
record  before  us.  In  the  local  suits  no  relief  to  the 
oil  companies  othe^  than  money  judgments  appears 
to  be  now  possible.  Such  an  outcome  in  the  State 
Court  would  neither  impair  nor  defeat  the  jurisdic- 
tion of  this  court  in  the  condemnation  [45]  pro- 
ceeding." 
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The  Court:  That  money  judgment  was  based  upon 
the  taking  of  the  personal  property? 

Mr.  Bodkin:  Taking  of  the  personal  property  on 
September  28,  1942.  And  Judge  Palmer  allowed  us  the 
reasonable  market  value  of  the  property  at  that  time,  to- 
gether with  damages  for  its  withholding  until  January 
12,  1944,  holding  in  that  case  that  the  withholding  during 
that  time  was  unlawful  and  we  were  entitled  to  the  rea- 
sonable use  value  of  the  property  during  that  time.  And 
from  January  12,  1944  — 

The  Court :  I  think  you  ha\c  answered  my  question. 
It  was  entirely  based  upon  tlie  taking  of  the  personal 
property  ? 

Mr.  Bodkin:  That  is  true.  Nothing  to  do  with  the 
real  property  at  all. 

A  sufficient  answer,  I  believe,  to  the  argument  of  coun- 
sel would  be  the  opinions  by  Judge  Palmer  in  which  he 
discusses  the  various  judgment  which  might  be  entered. 
Pardon  me.  Will  your  Honor  pardon  me  just  a  moment? 
I  was  trying  to  find,  if  your  Honor  please  —  Judge  Pal- 
mer in  the  recent  trial  in  1946,  the  case  we  tried  and  which 
was  recently  decided,  made  a  decision  first  on  the  ques- 
tion of  liability,  and  then  he  went  into  the  question  of 
the  amount  of  the  judgment,  and  I  was  sure  I  had  a 
copy  here  of  his  judgment.  If  not,  I  would  like  per- 
mission to  file  a  copy  of  that  with  your  Honor. 

The  Court:  What  was  the  Exhibit  1  or  Exhibit  A? 
Were  those  the  findings?  [46] 

Mr.  Bodkin :  Yes,  those  are  the  findings,  if  your 
Honor  please.  The  statement  of  the  court  as  giving  his 
reasons,  I  thought,  might  be  — 

The  Court :  In  the  judgment  that  was  based  on  the 
findings  ? 

Mr.  Bodkin:     When  we  tried  the  case  first  — 
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The  Court :    You  mean  he  gave  an  opinion  ? 

Mr.  Bodkin :  He  gave  an  opinion  at  the  conclusion 
of  the  trial  on  the  question  of  liability.  And  when  he 
decided  that  the  defendants  were  liable  — 

The  Court:  It  is  that  opinion  that  you  want  to  pre- 
sent? 

Mr.  Bodkin:    Yes. 

The  Court:  Proceed,  Mr.  Bodkin. 

If  there  is  no  objection,  you  may  tile  it  with  the  clerk 
of  the  court, 

Mr.  McPherson:  It  would  fall  in  the  same  category  as 
the  observation  made  on  Judge  Palmer's  findings  on  the 
evidence. 

Mr.  Bodkin.  We  conclude,  if  on  September  28,  1942, 
when  these  various  properties  were  taken  from  us,  and 
retained  until  January  12,  1944,  a  cause  of  action  came 
into  being  at  that  time  on  September  28th  or  29th,  1942, 
and  it  continued  in  being  against  the  Union  Oil  Company 
so  long  as  the  Union  Oil  Company  retained  in  its  pos- 
session the  personal  property,  we  have  a  right  to  go  in 
there,  into  that  court,  and  to  [47]  try  those  cases  the  same 
as  we  tried  the  other  cases  before  Judge  Palmer;  to  have 
the  court  determine,  first,  as  to  this  other  personal  prop- 
erty, was  the  original  taking  lawful  or  unlawful?  If  it 
was  unlawful,  then  was  it  retained  by  the  Union  Oil 
Company  until  Januarys  12,  1944?  And  the  court  will 
find  on  that  that  it  was  retained  by  the  Union  Oil  Com- 
pany. 

Now,  I  say  regardless  of  whether  the  Union  Oil  Com- 
pany was  acting  as  an  agent  of  the  government  or  act- 
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ing  as  an  agent  of  R.  F.  C,  the  fact  remains  that  they 
can  show  no  lawful  authority  for  taking  the  property 
or  withholding  it  from  us. 

The  evidence  will  show  we  made  repeated  demands  for 
it  and  it  was  turned  down.  They  would  not  give  it  back 
to  us. 

We  say  we  have  a  right  to  go  into  court  and  to  try  — 

not  the  case  that  is  going  to  be  tried  before  your  Honor ; 

your   Honor   is  going  to  try   this  case,   on  January    12, 

1944,   when   this  suit   was   liled   seeking   by   its   amended    j 

complaint    to    condemn    personal    property,    your    Honor    1 

will  be  limited  in  determining  the  value  of  that  property    j 

and   the  damages   sustained   by  us   by   the  value  of   the   ] 

property  at  that  time,  January  12,  1944. 

! 
The  fmdings  here  will  show  that  this  property  became 

practically  valueless  between  September  28,    1942,   when 

it  was  allowed  out  in  the  fields  unprotected  — 

The  Court:  You  say  "this  property";  you  mean  the 
[48]  personal  property? 

Mr.  Bodkin:  Yes,  that  property  was  allowed  to  de- 
teriorate and  rust  away.  And  then  at  the  end  of  that 
time  when  they  hied  this  amended  complaint,  they  sent 
out  two  or  three  junk  men  to  the  field,  they  appraised  it 
as  junk,  they  wanted  to  pay  for  it  as  junk,  and  we  say 
that  we  have  a  right  in  some  court  to  recover  the  value 
of  the  property  at  the  time  it  was  unlawfully  taken.  And 
we  are  seeking  in  that  case  —  as  Judge  McCormick  said 
and  as  Judge  Palmer  held,  we  could  not  recover  the  prop- 


United  States  of  America  235 

erty,  because  the  property  at  the  time  the  suit  was  tried 
was  in  the  possession  of  the  R.  F.  C,  but  the  court  held 
that  we  were  entitled  to  recover  the  reasonable  market 
value  of  the  property  at  the  time  it  was  taken,  together 
with  the  reasonable  rental  value  until  January  12,  1944, 
and  interest  at  7  per  cent  from  that  time  on. 

We  feel  that  the  courts  do  not  favor  these  injunctions. 
We  must  assume,  if  your  Honor  please,  that  the  State 
Courts  are  going  to  decide  the  cases  according  to  law. 
If  they  don't  decide  the  cases  according  to  law  they  have 
an  appeal  to  the  Supreme  Court  of  California;  and  if 
the  Supreme  Court  does  not  decide  it  according  to  law, 
they  can  have  it  reviewed  by  the  United  States  Supreme 
Court.  They  have  ample  remedy  at  law  so  far  as  this 
action  is  concerned. 

We  can't  assume  that  the  State  Court  is  going  to  go 
out  and  go  wild  on  something.  They  are  going  to  decide 
it  accord-  [49]  ing  to  law. 

Counsel  must  have  felt  it  had  been  decided  according 
to  law,  because  they  paid  off  the  other  judgments. 

We  feel  to  restrain  us  from  enforcing  our  judgment, 
which  I  say,  and  as  the  decisions  point  out,  where  they 
are  dift"erent  remedies  —  in  this  case  we  are  seeking  to 
get  our  damages  for  the  withholding,  detention  of  that 
property,  the  taking,  and  we  feel  that  that  will  not  in  any 
wise,  in  any  manner  whatsoever  interfer  with  this  con- 
demnation proceeding  up  here.  If  we  get  a  judgment 
there  it  will  be  paid  for;  we  will  be  paid  and  this  court 
will  not  have  the  bother  of  going  ahead  through  a  long 
trial  and  determining  whether  the  property  was  lawfully 
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or  unlawfully  taken,  the  value,  or  the  damage  sustained 
at  all.    It  will  be  taking  a  burden  off  of  this  court. 

But  the  gist  of  this,  if  your  Honor  please,  and  the 
reason  they  are  so  vigorously  opposing  it  is  this :  In  an 
action  in  the  State  Court  we  have  a  right  to  recover  the 
reasonable  value  of  the  property  at  the  time  it  was 
taken,  together  with  reasonable  rental  value  so  long  as 
it  was  unlawfully  withheld,  and  oil  property,  oil  drilling 
equipment  and  tanks  and  things  like  that  have  a  very 
high  rental  value,  so  that  so  far  as  we  are  concerned 
we  could  recover  a  larger  judgment  there  for  that  dam- 
age than  if  were  to  go  in  and  say  —  [50] 

The  Court:  You  say  you  could  recover  it  there;  where 
do  you  mean? 

Mr.  Bodkin :    In  the  State  Court. 

The  Court:  It  would  be  to  your  advantage  to  try  it  in 
the  State  Court? 

Mr.  Bodkin :  It  would  be  to  our  advantage  to  try  it 
in  the  State  Court,  certainly.  And  we  feel  if  we  have 
that  lawful  right  we  should  be  permitted  to  use  that  law- 
ful right. 

On  the  other  hand,  your  Honor  is  going  to  decide  this 
case  according  to  law,  and  your  Honor  will  hold  that 
until  January  12,  1944,  there  was  no  condemnation  of 
personal  property,  no  suit  to  condemn  it,  therefore  the 
time  fixing  the  value  is  the  time  the  condemnation  suit 
was  started,  and  that  is  January  12.  1944.  And  if  your 
Honor  holds  that  way  and  allows  us  a  judgment,  it  will 
be  the  value  of  that  property  which  was  allowed  to  rust 
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away  and  deteriorate  greatly,  and  we  will  have  nothing 
for  that  period  of  time  in  which  it  was  withheld  from 
us  during  the  very  active  periods  here  in  the  oil  business 
in  California,  and  we  feel  that  your  Honor  should  hold 
as  Judge  Palmer  held  and  as  Judge  McCormick  held. 

I  say  while  it  is  true  that  in  an  action  in  rem  the 
court  which  first  acquires  jurisdiction  has  jurisdiction 
to  determine  the  issue  before  the  court  first  acquiring 
jurisdiction,  the  only  issue  before  that  court  is  whether 
the  taking  [51]  of  the  property  on  January  12,  1944 
was  valid.  It  can't  go  back  and  decide  something  where 
property  was  taken  absolutely  without  any  power,  with- 
out any  authority,  without  any  right. 

We  feel  we  should  be  permitted  to  pursue  our  remedy 
there.  I  trust  your  Honor  will  read  the  briefs  which 
we  have  filed. 

Mr.  Lieberman :     May  it  please  the  court  — 

The  Court:  Mr.  Lieberman,  how  long  is  it  going  to 
take  you? 

Mr.  Lieberman:  Not  over  10  minutes,  and  maybe 
five. 

The  Court:    Mr.  McPherson,  how  long  do  you  want? 

Mr.  McPherson:     I  would  say  about  15  or  20  minutes. 

The  Court:  It  is  five  minutes  to  12:00  now.  I  have 
matters  this  afternoon,  so  the  court  will  continue  this 
until  tomorrow  morning  ^t  10:00  o'clock. 

(Whereupon,  at  11:55  o'clock  a.  m.,  Monday,  June 
10,  1946,  an  adjournment  was  taken  until  Tuesday, 
June  11,  1946,  at  10:00  o'clock  a.  m.)   [52] 
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Los  Angeles,  California,  Tuesday,  June  11,  1946,  10:00.^ 
a.  m. 

The  Court :     Proceed. 

Mr.  Bodkin :  If  your  Honor  please,  yesterday  I  spoke 
of  the  decision  of  Judge  Palmer,  which  I  desire  to  file 
in  this  case  and  I  have  it  here. 

The  Court:  Is  there  anything  else  here  except  his 
decision  ? 

Mr.  Bodkin :  That  is  just  his  decision  on  the  question 
of  liability,  and  discussion  of  various  cases. 

The  Court:     He  wrote  quite  an  opinion,  didn't  he? 

Mr.  Bodkin :  Ves.  It  was  tried  on  the  question  of 
liability  first,  and  the  matter  was  under  submission  and 
decided,  and  then  later  on  we  tried  the  question  of  the 
amount  of  damages. 

Mr.  Lieberman:     If  it  please  the  court. 

The  Court :    Mr.  Lieberman. 

Mr.  Lieberman :  It  seems  to  me  that  the  admission 
that  counsel  made  yesterday  to  the  eflfect  that  the  two 
cases  which  they  brought  in  the  Superior  Court,  and 
which  are  included  in  the  four  cases  we  are  asking  this 
court  to  stay,  which  asked  for  the  value  of  oil  and  gas 
extracted  from  the  property  under  condemnation  and 
their  leaseholds,  that  when  he  admits,  as  he  did,  that 
those  are  not  proper  cases  now,  that  they  have  no  cause 
of  action  now,  that  they  were  brought  only  to  beat  the  [54] 
statute  of  limitations  in  the  event  this  court  should  ulti- 
mately dismiss  the  present  proceedings,  condemnation 
proceedings,  that  when  he  makes  that  admission  he  con- 
fesses in  eflfect  our  application  for  an  injunction,  be- 
cause he  admits  it  is  not  proper  to  proceed  with  those 
cases.  To  that  extent,  therefore,  there  is  an  admission  < 
here  that  we  are  being  harassed    by    this    unnecessary  } 
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multiplicity  of  law  suit,  predicated  solely  on  the  possi- 
bility that  the  condemnation  proceedings  may  be  dis- 
missed. 

Now,  let's  g-o  a  step  further.  The  other  two  cases  are 
claim  and  delivery  actions;  they  are  actions  in  rem;  they 
seek  an  order  of  court  redelivering  to  the  plaintiff  per- 
sonal property  alleged  by  him  to  belong  to  him,  plus  what- 
ever damages  may  flow  under  the  rules  of  damages  in 
the  State  of  California. 

There  must  be  an  alternative  judgment  in  a  claim  and 
delivery  action,  either  for  redelivery  or  for  the  value. 

Now,  what  is  he  seeking  to  recover? 

For  the  most  part  the  property  itemized  in  the  action 
in  the  Superior  Court  in  the  two  claim  and  delivery 
actions  comprises  pumping  equipment.  In  the  previous 
two  cases  —  we  tried  them  as  one  case  —  the  equip- 
ment was  all  drilling  equipment. 

The  reason  for  the  taking  of  drilling  equipment,  as 
distinguished  from  pumping  equipment,  was  as  the  evi- 
dence showed,  while  drilling  equipment  is  used  primarily 
for  drilling  a  new  [55]  well,  it  is  used  often  —  as  it 
was  in  this  case  —  as  stand-by  equipment,  so  that  when 
the  well  has  to  be  pulled  or  operations  cease  and  they 
have  to  drill  deeper,  they  have  got  the  drilling  equipment 
there  in  order  to  facilitate  continuation  of  operations. 
That  is  why  this  drilling  equipment  was  there,  one  of 
the  reasons  why  it  was  on  these  premises. 

They  have  some  drilling  equipment  involved  in  this 
lawsut,  but  primarily,  and  I  think  for  the  most  part,  you 
will  find  it  is  pumping  equipment.  Some  of  that  pumping 
equipment  is  a  part  of  the  well ;  it  is  installed  in  the 
ground ;  it  is  affixed  to  the  ground ;  it  is  an  integral  part 
of  this  land,  and  it  is  therefore  real  property  and  can't 
be  treated  as  personal  property,  just  as  much  as  the  oil 
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and  gas  was  real  property.  It  was  a  part  of  the  land  that 
was  condemned,  title  vested  in  the  United  States  on 
February  2S,  1942.  So  title  in  this  pumping  equipment 
vested  in  the  United  States  on  that  date.  If  that  is  cor- 
rect, then  certainly  they  can't  obtain  a  judgment  in  the 
Superior  Court.  If  that  is  correct,  then  certainly  it  is 
a  part  of  the  valuation  to  be  fixed  in  this  condemnation 
proceeding.  And  if  at  the  same  time  we  have  got  a 
case  going  on  in  the  Superior  Court,  and  it  should  go 
to  judgment  there,  and  the  judgment  is  granted  there  for 
all  of  the  alleged  equipment,  how  is  there  to  be  a  segrega- 
tion between  the  amount  of  the  judgment  paid  for  or 
the  amount  of  [56]  the  equipment  paid  for  in  the  judg- 
ment in  the  Superior  Court,  and  the  amount  and  value 
to  be  determined  in  the  proceedings  in  this  court? 

I  am  trying  to  show  the  effect,  your  Honor,  of  a  judg- 
ment in  either  or  both  courts,  to  show  how  the  Superior 
Court  proceedings  do  interfere  with  the  jurisdiction  of 
this  court,  and  interfere  with  the  proceedings  that  are 
pending  in  this  court,  and  necessarily  interfere,  they 
inevitably  interfere  with  the  findings  that  this  court  has 
to  make  before  it  can  properly  determine  the  proceed- 
ings here. 

Now,  you  can't  segregate  for  the  purpose  of  this  pro- 
ceedings, for  the  purposes  of  this  petition,  the  personal 
property  that  they  may  have  a  right  to  go  into  the  Su- 
perior Court  on,  and  the  other  equipment  that  is  a  part 
of  their  alleged  personal  property  recovery  suit,  which 
is,  in  effect  real  property;  and  this  proceeding  in  the 
condemnation  case  can't  be  finally  determined  without 
the  court  determining  the  question  as  to  whether  or  not 
that  equipment  or  any  of  it  or  all  of  it  is  real  property. 

Under  certain  views  it  can  well  be  held  that  even 
drilling  equipment  that  is  used  as  stand-by  for  the  fatili- 
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tation  of  the  operation  of  pumping-  equipment,  which  is 
in  itself  real  property,  that  it  is  all  one  and  consequently 
all  to  be  treated  as  real  property. 

Now,  let's  forget  the  real  property  phase  for  a  mo- 
ment [57]  and  come  back  to  the  effect  of  Judge  Mc- 
Cormick's  decision. 

In  my  humble  opinion  the  entire  effect  of  Judge  Mc- 
Cormick's  ruling,  whatever  opinions  he  may  have  ex- 
pressed on  other  questions  that  were  argued,  the  effect 
of  the  ruHng  was  that  the  action  here  could  not  be 
abated,  I  mean  this  court  would  not  abate  the  Superior 
Court  action,  if  there  was  a  priority  of  assumption  of 
jurisdiction  or  vesting  of  jurisdiction  in  the  Superior 
Court;  and  he  found  that  there  was.  He  found  it  first 
by  the  holding  that  this  action  on  February  28th  was 
only  for  real  property.  It  didn't  include  personal  prop- 
erty. That  if  there  had  been  any  doubt  about  it  the 
amendment  filed  on  January  12,  1944,  was  an  admission 
that  the  original  complaint  didn't  include  the  personal 
property.  Consequently,  so  far  as  the  personal  property 
part  of  the  condemnation  was  concerned,  it  started  in 
January,  1944,  and  that  the  original  taking  of  possession 
was  not  pursuant  to  the  processes  of  this  court  which 
had  been  issued  on  September  28,  1942,  that  all  that  took 
was  real  property,  since  title  in  the  personal  property 
vested  as  of  January  12,  1944,  the  date  of  commence- 
ment of  the  personal  property  condemnation,  because  that 
was  the  date  of  the  amendment  —  and  the  effect  of  the 
ruling  being  that  this  did  not,  this  amendment  did  not 
translate  back  to  September  28th,  for  the  purposes  of 
the  personal  property.  In  other  words,  we  argued  that 
an  amendment  dates  back  to  the  date  of  original  [58] 
complaint.  They  argued  that  this  was  in  effect  a  sup- 
plemental complaint  and  not  an  amendment. 
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I  assume  Judge  McCormick  held  with  them,  because 
he  held  that  this  amendment  dated  as  of  the  date  of  its 
filing,  January  12,  1944. 

That  being  the  case  that  was  the  time  that  we  vested 
this    court    with    jurisdiction    of    that    res,    whereas    the 
Superior  Court  had  already  been  vested  with  the  juris-  ; 
diction  of  that   res  prior  to  that  time  in   September   of  \ 
1943.  or  whenever  the  Superior  Court  action  was  started.  \ 
I  think  it  was  September  or  November.  1 

Mr.  Bodkin:    November  15,  1943.  | 

Mr.  Lieberman:  These  actions  are  September  and  ! 
November  of  1945,  a  year  and  nine  months  and  a  year 
and  eleven  months  after  this  court  had  already  been 
vested  with  jurisdiction  of  the  personal  property  phase 
of  the  action,  and  I  have  already  pointed  out  that  this 
case  can't  be  finally  and  properly  determined  without 
this  court  making  a  determination  as  to  which  of  this 
property  was  personal  and  which  of  this  property  was 
real. 

So  I  submit,  if  it  please  the  court,  that  regardless  of 
the  proceedings  in  the  Superior  Court  on  those  two 
cases,  the  ruling  of  Judge  McCormick  can  be  the  basis 
of  your  Honor's  ruling  that  this  court  having  been  vested 
first  with  jurisdiction  it  should  retain  that  jurisdiction 
without  interference  [59]  by  any  other  court,  and, 
finally,  from  the  other  phase  of  it,  harassment  of  a  de- 
fendant by  a  multiplicity  of  actions. 

The  original  action  should  have  included  all  of  this 
alleged  personal  property.  An  amendment  was  sought 
in  the  Superior  Court  at  the  time  of  trial,  in  the  midst 
of  trial,  to  add  some  of  this  equipment  or  add  all  of  this 
equipment  that  is  involved  here.  The  only  reason  or 
explanation  for  it  was  that  it  was  overlooked  at  the  time 
of  the  preparation  of  the  inventory  that  was  made  a  part 
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of  the  original  complaint  in  the  Superior  Court.  Ob- 
jection was  made  to  the  amendment  of  the  complaint  at 
that  late  date  on  the  ground  that  the  defense  of  the  ac- 
tion required  the  use  of  experts,  and  these  experts  had 
been  required  to  go  out  on  the  premises  and  to  make 
an  examination  of  the  premises,  an  examination  of  all 
of  the  personal  property  that  was  being  sued  for,  and 
the  defense  had  not  had  any  of  its  experts  examine  any 
of  the  equipment  that  was  sought  to  be  included  in  the 
amendment.  The  court  sustained  the  objection  to  the 
amendment. 

Now,  I  submit,  if  it  please  the  court,  that  the  question 
may  well  be  raised,  and  we  may  be  right  in  raising  that 
question,  that  when  a  person  brings  suit  for  the  recovery 
of  certain  equipment  which  is  all  a  part  of  one  process 
and  a  part  of  one  ownership,  and  a  part  of  one  inventory, 
and  a  part  of  one  taking,  that  he  has  lost  his  right,  hav- 
ing sued  for  a  part  of  it,  to  sue  for  the  rest  of  it.  [60] 

But  that  isn't  a  question  for  determination  here.  I 
am  raising  these  questions,  your  Honor,  to  show  you 
the  many  questions  that  would  be  involved  in  the  trial 
of  these  proceedings,  and  how  they  are  interwoven  in- 
extricably with  a  determination  of  the  condemnation. 

The  Court:  Mr.  Lieberman,  before  you  go  I  want 
to  ask  you  a  question.  By  the  asking  of  it  I  don't  want 
you  to  think  that  I  am  doing  it  in  an  argumentative  way 
at  all,  or  that  I  am  taking  any  position,  but  just  for  en- 
lightenment, that  is  all. 

The  first  taking  was  in  November,  1943,  I  believe 
you  stated? 

Mr.  Lieberman :     September  28,  1942. 

The  Court:     What  is  it? 
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Mr.  Lieberman:  September  28,  1942  was  the  actual 
physical  takiiii^,  and  the  date  of  the  decree  of  possession. 
January,  1944,  was  the  first  time  — 

The  Court:     What  was  the  date  in  November? 

Mr.  Lieberman :  November  is  the  date  they  brought 
suit.  I 

The  Court:     All  right.     I  don't   want  that.     Let  me  i 
get  this  —  1 

Mr.  Lieberman:     November,    1943,    is    the   date    they  , 
brought  suit. 

The  Court :  Wait  just  a  minute.  When  was  the 
actual  taking  of  the  personal  ])roperty?   [61] 

Mr.  Lieberman:  September  28,  1942,  personal  and 
real  were  taken  on  that  date. 

The  Court :  When  the  amendment  made  to  the  com- 
plaint? 

Mr.  Lieberman :  January,  1944,  the  amendment  which 
specified  the  personal  property.     January,  1944. 

Mr.  Weymann:    January  12,  1944. 

The  Court :  There  was  a  period  there  of  a  year  and 
some  months.  Now.  during  that  time  the  possession  was 
taken  by  the  marshal:  is  that  correct? 

Mr.  Lieberman:    That  is  correct. 

The  Court:  And  the  property  was  delivered  to  the 
Union  Oil  Company? 

Mr.  Lieberman:  He  turned  it  over  to  R.  F.  C,  and 
they  immediately  turned  it  over  to  Union  Oil  Company. 

The  Court:  The  contention  of  Mr.  Bodkin  is  that 
his  people  were  deprived  of  that  property  during  all  that 
period,  more  than  a  year,  and  that  they  will  have  no  re- 
course for  the  lack  of  possession  during  that  time  they 
were  deprived  of  the  use  of  that  property,  and  that  it 
depreciated  in  value.    What  have  you  to  say  about  that  ? 


United  States  of  America  245 

Mr.  Lieberman:  I  think  if  the  court  here  has  juris- 
diction, I  think  there  can  be  no  question  about  it,  the 
court  here  must  necessarily  determine  the  date  of  pos- 
session, and  will  then  determine  either  that  the  value 
to  be  allowed  for  the  taking-  was  as  of  the  date  of  the 
actual  first  physical  [62]  taking-  of  possession,  if  the 
court  finds  that  under  the  War  Powers  Act  they  had  a 
right  to  do  that,  or  if  the  court  should  hold,  as  Judge 
Palmer  did,  that  it  was  an  unlawful  taking  in  September, 
1942,  and  that  therefore  there  was  an  unlawful  holding 
between  that  time  and  the  time  in  January  12,  1944, 
when  it  became  a  lawful  taking  here,  I  don't  see  how 
the  court  can  avoid  allowing  damages  here  in  this  action. 

The  Court:  Well,  you  mean  as  of  September  28, 
1942? 

Mr.  Lieberman:  I  think  it  will  either  have  to  allow 
valuation  as  of  September  28,  1942,  or  as  of  January 
12,  1944.  If  it  decides  that  the  valuation  has  to  be  as 
of  January,  1944,  because  that  was  the  date  of  legal  tak- 
ing, then  it  was  to  allow  something  for  the  period  in- 
tervening- during  which  time  the  government  was  in  pos- 
session. 

The  Court:    Is  that  involved  in  this  type  of  action? 

I  say  I  am  just  asking  for  enlightenment  because  I 
want  to  get  the  views  here  of  all  of  you  on  that  point. 

Mr.  Bodkin  has  expressed  himself  very  definitely  there, 
and  he  holds  that  by  the  failure  to  allow  the  plaintiffs  to 
proceed  in  the  State  Court,  that  they  will  be  deprived  of 
a  very  substantial  part  of  their  property  of  deterioration. 
Of  course  that  would  be  very  appealing  if  he  is  correct 
in  that.  And  that  there  is  no  recourse,  plaintiff  would 
have  no  recourse. 

Mr.  Lieberman :  My  answer  to  that  would  be,  your 
Honor,   [63]   first,  if  the  court  here  should  find  that  the 
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date  of  valuation  is  as  of  the  date  of  original  taking,  on 
the  ground  that  under  the  War  Powers  Act  the  govern- 
ment had  the  right  to  take  it,  then  it  will  he  this  court's 
determination  under  the  federal  rules  tliat  that  was  tlie 
date  of  actual  —  the  date  they  were  entitled  to  com- 
pensation for  the  value.  If  they  are  entitled  to  compen- 
sation for  the  value  as  of  that  date,  then  we  became  the 
owners  as  of  that  date  and  they  were  entitled  only  to 
compensation. 

The  Court:  Suppose  the  court  should  say  the  order 
of  the  court  was  that  they  take  the  real  property,  they 
liad  no  business  to  take  anything  else,  and  the  govern- 
ment shouldn't  have  to  pay  for  anything  and  couldn't  pay 
for  anything  except  from  the  date  of  the  legal  taking, 
and  that  there  would  be  some  deprivation  as  Mr.  Bodkin 
has  stated;  then  it  would  appear  that  there  would  be  a 
loss  without  any  recourse,  unless  you  can  state  to  the 
court  what  it  would  be.  And.  of  course,  if  that  is  the 
situation  it  would  be  very  appealing  to  the  court  in  con- 
sidering a  matter  of  this  type,  which  is  the  basis  of  an 
equity  proceedings  — 

Mr.  Liebcrman :     I  think  I  have  the  answer  to  that. 

The  Court:    T  would  like  to  know  what  it  is. 

Mr.  Lieberman:  This  injunction,  after  all.  is  not  an 
application  for  a  dismissal  of  the  Superior  Court  case. 
The  effect  of  this  injunction  is  to  abate  the  proceedings. 
The  [64]  case  remains  on  the  calendar  there;  it  can't  be 
dismissed  even  under  the  State  Court  rules  for  lack  of 
prosecution,  on  the  ground  that  the  failure  to  prosecute 
was  not  the  fault  of  the  plaintiff,  it  was  an  order  to  the 
Federal  Court.  Since  the  Federal  Court  may  have  to 
decide  all  of  these  questions  that  we  have  been  discussing 
here  this  morning,  this  court's  jurisdiction  can't  be  ex- 
hausted and  be  interfered  with  by  the  State  Court  until 
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this  court  has  finally  determined  all  of  these  questions  I 
have  discussed. 

If  the  court  should  finally  determine  on  the  date  of 
the  judgment  in  the  condemnation  action,  that  the  tak- 
ing was  on  January  12,  1944,  that  the  taking  prior  to 
that  time,  therefore,  was  unlawful,  the  judgment  in 
effect  will  be  a  recognition  of  the  unlawful  taking  and 
the  unlawful  holding  between  September,  '42  and  Jan- 
uary, '44,  thus  leaving  that  part  of  the  cause  of  action 
to  be  proceeded  with  in  the  Superior  Court.  But  it 
shouldn't  be  proceeded  with,  because  if  the  court  here 
should  rule  according  to  certain  of  our  views,  then  what- 
ever proceedings  would  be  had  in  the  Superior  Court 
would  interfere  with  that. 

The  Court:  Your  position  is  if  the  court  takes  that 
last  position  and  decides  that  the  taking  was  as  of  Jan- 
uary, 1944,  that  there  would  be  no  interference  with  the 
right  of  the  plaintiff  to  proceed  in  the  State  Court  with 
its  case  based  on  the  intervening  time  from  September 
28,  1942?  [65] 

Mr.  Lieberman:  That  is  right.  Exactly  the  same  as 
if  this  proceeding  here  would  be  finally  dismissed  there 
would  be  no  interference  with  Mr.  Bodkin's  proceeding 
with  his  presently  filed  action  for  the  recovery  of  the 
gas  and  the  oil. 

The  Court:  If  that  is  the  situation,  then  of  course 
the  argument  that  it  could  all  be  decided  in  one  suit 
would  not  prevail. 

Mr.  Lieberman:  Unless  I  am  right  in  my  contention 
and  in  my  view  that  this  court  will  have  the  right  and 
the  duty  to  determine  not  only  the  value  as  of  January, 
1944,  but  also  the  value  of  the  withholding  prior  to  that 
time. 
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The  Court:  It  could  only  do  that  if  it  held  that  the 
taking-  was  lawful,  is  that  correct? 

Mr.  Liebernian :  The  taking  became  lawful  in  Jan- 
uary, '44. 

The  Court:  It  could  only  do  that  if  the  court  would 
determine  that  the  taking  was  lawful  as  of  September 
28,  1942. 

Mr.  Licberman :  Under  the  War  Powers  Act.  May- 
be you  are  right. 

My  view  was  that  once  the  court  has  acquired  juris- 
diction in  a  condemnation  proceeding,  and  has  to  de- 
termine a  value  of  whatever  date,  if  it  develops  that  there 
was  an  actual  taking  prior  to  the  lawful  condemnation, 
that  it  is  within  the  jurisdiction  and  within  the  duty  of 
this  court  to  make  a  determination  of  the  value  of  the 
withholding  also.  [66] 

If  the  court  should  say  that  under  the  federal  rules 
they  are  not  entitled  to  that  type  of  measure  of  damages, 
if  Mr.  Bodkin  is  arguing  that  he  has  a  more  favorable 
measure  of  damages  in  the  Superior  Court,  then  that 
shouldn't  be  an  argimient  against  this  stay  here,  because 
if  this  iurisdiction  was  vested  in  this  court  prior  to  that 
of  the  Sui^reme  Court,  this  court  acquired  jurisdiction 
and  he  is  out  of  luck  on  his  measure  of  damages,  just 
exactly  as  we  were  out  of  luck  on  the  measure  of  dam- 
ages he  having  acquired  jurisdiction  in  the  first  two 
actions  in  the  Superior  Court. 

The  Court:  The  court,  I  think,  is  entitled  to  know 
your  views. 

Do  you  think  the  court  had  jurisdiction  over  the  per- 
sonal property  on  September  28,  1942? 

Mr.  Lieberman:  I  do.  under  the  War  Powers  Act, 
and  we  are  all  agreed  on  that.     I  don't  know   whether 
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other  two  counsel,  who  are  more  expert  in  condemnation 
law  than  I  am  —  mine  dates  back  a  long  period  and  this 
is  recent  —  but  we  have  all  taken  the  position  here  that 
under  the  War  Powers  Act  it  required  no  order  of  court 
to  take  possession:  that  it  was  the  intention  and  purpose 
of  the  War  Powers  Act  to  give  immediate  and  sum- 
mary right  in  the  government  to  take  whatever  it  re- 
quired, and  the  Constitution  gave  to  the  person  who  was 
deprived  of  his  property  his  remedy. 

The  Court:  Let  us  put  that  more  concretely.  Is  it 
your  [67]  opinion  that  the  court  had  jurisdiction  over 
the  personal  property  under  the  order  of  September  28, 
1942? 

Mr.  Lieberman:    Yes. 
The  Court:    What  is  it? 
Mr.  Lieberman :  Yes,  it  is  our  opinion. 
The  Court:    Have  you  finished  your  argument? 
Mr.  Lieberman:     Yes. 
The  Court :    Very  well. 

Mr.  McPherson:  May  it  please  your  Honor.  I  think 
you  have  well  put  what  is  likely  to  be  one  of  the  con- 
trolling points  in  the  case,  and  one  which  we  argued  with 
much  vigor  before  Judge  McCormick,  and  with  equal 
force  before  Judge  Palmer. 

The  answer  to  my  mind  is  a  very  simple  one.  The 
jurisdiction  of  this  court  attached  to  all  phases  of  this 
acquisition,  including  all  of  the  property  as  to  which  the 
government  went  into  possession,  on  September  28, 
1942,  for  a  number  of  reasons,  some  of  which  have  been 
mentioned  by  Mr.  Lieberman.  The  most  recent  pro- 
nouncement on  the  subject  is  a  case  referred  to  in  our 
brief,  which  I  didn't  mention  yesterday  because  of  your 
Honor's  injunction  that  we  not  follow  the  form  and 
order  of  the  brief,  as  I  understand  it.     The  point  is  this : 
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In  the  Yearsley  v.  Ross  Construction  Company  case, 
which  was  decided  very  recently  in  309  U.  S.  18,  (the 
opinion  by  Mr.  Chief  Justice  Hughes)  the  point  involved 
was  practically  [68]  the  same.  There  is  dredging  con- 
tractor doing  reclamation  work  on  one  of  the  large  rivers 
had  set  up  some  paddles  and  pumps  and  had  backed  up 
an  old  rear  wheeler  boat  and  was  sloughing  away  the 
land  of  the  adjoining  property  owner  with  a  view  of 
straightening  the  contour.  He  brought  suit  against  the 
Yearsley  Constructi(^n  Comjiany  in  the  District  Court. 
The  Yearsley  Construction  Company  set  up  its  contrast 
with  the  engineers,  showed  that  the  statutory  authority 
existed  for  doing  the  reclamation  work  on  the  river  in 
the  manner  and  under  the  specifications  filed.  There 
was  never  actually  any  condemnation  case  ever  filed.  The 
judgment  was  against  the  construction  company  in  the 
lower  court  for  the  value  of  the  riparian  owner's  land 
thus  destroyed.  The  government  appeared  amicus  curiae 
in  the  Supreme  Court;  the  point  was  argued  at  great 
length,  and  the  point  was  disposed  of  in  one  paragraph, 
and  it  is  this: 

"The  adoption  by  the  United  States  of  the  wrong- 
ful act  of  an  officer  is  of  course  an  adoption  of  the 
act  when  and  as  committed,  and  causes  such  act  of 
the  officer  to  be.  in  virtue  of  the  statute,  a  rightful 
appropriation  by  the  government,  for  which  com- 
pensation is  provided." 

The  Court:  Your  contention  is  that  the  government 
confirmed  the  action  in  taking  the  personal  property  on 
September  28?  [69] 

Mr.  McPherson:  Yes,  your  Honor,  that  is  one  phase 
of  it.  Then  I  think  the  amendatory  character  of  those 
resolutions  which  were  offered  by  Mr,  Bodkin,  and  which 
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were  heard  on  the  first  application  for  injunction,  together 
with  the  amendment  of  the  complaint  in  this  court,  which 
amendment  dealt  practically  exclusively  with  personal 
property,  as  distinguished  from  real  property,  related  the 
cause  of  action  back  to  the  original  day  on  which  it  was 
filed.     That  is  another  phase  of  the  case. 

Third,  a  point  which  I  wish  to  comment  on,  and  which 
was  not  referred  to  by  Mr.  Lieberman,  was  the  rule  of 
the  Supreme  Court  in  the  Paquete  Habana  cases;  that 
whether  or  not  the  act  was  wrongful  when  and  as  com- 
mitted, that  once  the  Federal  Government  ratifies  it, 
adopts  it,  and  pursues  it  as  its  act,  there  is  no  remedy 
under  the  American  system  of  jurisprudence  against  the 
agent  through  whom  the  sovereign  power  committed  the 
wrong,  if  it  were  wrong  in  the  first  instance. 

Now,  with  every  deference  to  Judge  Palmer  and  to 
the  opinion  Vv^hich  you  were  asked  to  read  this  morning, 
frankly,  it  seemed  to  me  astounding.  No  one  of  the  cases 
cited  by  Judge  Palmer  in  that  memorandum  opinion,  no 
one  of  them  had  in  it  a  single  feature  of  the  point  of  law 
argued  to  Judge  Palmer  on  this  very  point. 

The  point  was  made  that  when  an  act  of  an  agent  of 
the  Federal  Government  has  been  ratified,  that  there  is  no 
remedy,  [70]  no  right  to  pursue  further  the  agent  who 
did  the  wrong. 

The  cases  that  he  cites  in  answer  to  those  which  we 
set  up,  and  some  of  them  are  referred  to  in  our  brief 
which  we  filed  before  you,  we  left  out  some  because  we 
wanted  to  shorten  it,  the  cases  he  cites  without  excep- 
tion deal  with  the  right  of  the  Federal  Courts  to  enjoin 
the  commission  of  an  act  by  a  federal  agent  not  author- 
ized by  law,  before  it  is  committed. 

They  have  no  more  relation  to  our  problem  than  does  — 
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The  Court :  In  other  words,  there  is  no  element  of 
ratification? 

Mr.  McPherson :  In  those  cases.  Those  were  actions 
in  equity  to  restrain  a  federal  officer. 

The  Court :  Let  me  ask  a  question  here  now.  Did 
I  understand  correctly  that  no  appeal  was  taken  from 
these  cases,  these  judy^ments  of  Judge  Palmer? 

Mr.  McPherson:  I  stated  yesterday  when  I  argued 
the  case  there  was  an  appeal.  The  Attorney  General 
directed  one  to  be  taken.  But  I  now  understand  they 
were  compromised  before  the  appeal  was  perfected. 

Mr.  Lieberman :     That  is  right. 

Mr.  McPherson:  But  they  were  paid,  if  your  Honor 
please,  by  check  drawn  on  the  Treasury  of  the  United 
States. 

Have  I  stated  my  position  with  respect  to  this  relation 
back  as  you  wish  it? 

The  Court:     Yes.  [71] 

Mr.  McPherson:  There  is  one  other  feature  of  the 
case,  it  seems  to  me,  that  is  not  cited  in  our  brief,  that  if 
your  Honor  wishes  to  pursue  it,  it  will  be  helpful,  and 
that  is  the  line  of  cases  that  we  know  as  the  Shoshoni 
cases.  They  were  expropriations  by  the  Indian  agents 
of  lands  of  the  civilized  tribes,  putting  schools  on  one 
tribe's  land  for  use  of  the  other,  which  continued  over  a 
period  of  many,  many  years,  thirty,  forty  years,  as  I 
remember  it,  and  the  valuation  was,  of  the  property,  as 
of  the  date  the  original  entry  was  made. 

Then  there  is  the  North  American  Transportation 
Compaany  case,  which  w^as  an  extrajudicial  entry  by  an 
Army  officer  into  certain  lands  up  here  in  this  very  cir- 
cuit, I  believe  it  was  in  Washington  if  I  am  not  mistaken, 
in  which  the  subsequent  ratification  was  held  to  relate 
back  to  the  date  on  which  he  took  the  property. 
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My  recollection  of  that  case  is  that  it  is  North  Amer- 
ican Transportation  Company. 

I  will  give  you  those  citations  if  your  Honor  wishes 
them.    They  are  not  in  the  brief. 

The  Court:  Don't  give  any  additional  citations  un- 
less you  think  it  is  necessary.  You  have  given  citations, 
I  think,  on  every  point  here. 

Mr.  McPherson:     Some  of  them,  yes. 

The  Court:  Sometimes  we  get  to  discussing  col- 
lateral [72]  matters  and  they  assume  quite  important 
positions  at  the  time  of  argument,  when  they  really  are 
more  or  less  collateral. 

Mr.  McPherson:  I  thought  so  myself.  Then  one  of 
the  statements  that  Mr.  Lieberman  made  I  wish  to  sub- 
scribe to,  as  counsel  of  record  for  the  government  in  this 
case,  so  you  will  have  our  position,  and  that  is  that  what- 
ever disposition  this  court  makes  of  the  point  —  that 
is,  the  subject-matter  of  the  suit,  and  of  which  you  have 
jurisdiction,  that  is  to  say,  whether  they  should  be  com- 
pensated back  of  January  12,  1944,  must  be  first  made 
by  this  court  before  there  is  any  right  of  action  against 
this  agent  in  the  Superior  Court  of  Los  Angeles  County. 
So  that  until  you  make  that  decision  Mr.  Bodkin  hasn't, 
as  he  contended,  been  deprived  of  any  right. 

Of  course,  I  don't  think  that  you  will  make  such  a 
decision. 

The  only  other  matter  that  I  wished  to  bring  to  your 
Honor's  attention  until  this  point  was  called  is  this: 
Perhaps  unintentionally^'  but  there  was,  it  seemed  to  me, 
some  suggestion  that  there  was  no  real  difiference  be- 
tween the  problem  presented  to  you  for  determination 
and  that  presented  to  Judge  McCormick.  I  want  to 
touch  very  lightly  on  what  those  differences  are.     Those 
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I 
that  were  mentioned  by  Mr.  Lieberman  I  will  not  refer  ' 

to,  in  order  to  shorten  it. 

The  primary  difference  was  that  in  the  application  be-  . 
fore  1 73]  Jiid^e  McCormick  we  were  seeking  to  enjoin 
and  restrain  the  prosecution  of  two  actions  in  claim 
and  delivery,  having  to  do  with  the  recovery  of  i)osses- 
sion  or  damages  for  detention  of  purely  personal  prop- 
erty. The  actions  which  you  are  asked  to  enjoin  this 
morning  do  not  relate  in  any  way  to  personal  property. 
The  property  which  forms  the  subject-matter  and  pre- 
dicate for  the  four  suits  that  we  are  seeking  you  to  re- 
strain the  ])rosecution  of  is  all  real  property.  And  if 
we  are  correct  in  our  contention  that  was  in  fact  real 
property,  and  I  am  sure  it  will  not  be  denied,  then  the 
date  that  you  are  concerned  with  as  to  your  jurisdiction 
is  September  28,  1942  and  not  January  12,  1944  as  has 
been  suggested. 

The  Court:  Mr.  McPherson.  I  don't  want  to  prolong 
this  argimient  at  all.  but  you  are  now  speaking  about  all 
of  it  being  real  property? 

Mr.  McPherson :     Yes,  sir. 

The  Court:     Mr.  Weymann,  may  I  ask  you  a  question? 

I  guess  I  should,  but  I  don't  exactly  recall  all  the 
details  in  the  Block  case.  What  was  the  distinction  in 
the  Block  case? 

Mr.  Weymann :  The  distinction  in  the  Block  case 
was  that  a  separate  date  of  valuation  was  contended  for 
so  far  as  concerned  the  operating  equipment. 

The  Court :  In  the  Block  case  there  was  part  of  the 
ecjuiiMiient  which  the  court  believed  was  clearly  real  prop- 
[74]  erty,  it  was  affixed  to  the  real  property,  and  T  so 
dettermined. 

Mr.  Weymann:    That  is  correct. 
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The  Court:  But  there  was  a  good  deal  of  personal 
property  in  the  form  of  tools  and  loose  equipment  that 
had  no  connection  whatsoever  with  the  real  property. 

Now,  that  was  my  view.  Your  view  was  that  it  all 
should  have  been  valued  as  of  September  28,  1942. 

Mr.  Weymann:  That  is  correct,  as  a  single  operating 
unit. 

The  Court:  But  the  court  was  of  the  vievv'  that  part 
of  it  was  personal  property,  and  that  that  part  which 
was  definitely  personal  property  should  have  been  valued 
as  of  January  —  no,  it  seemed  to  me  it  was  November. 

Mr.  Weymann :  October  4th,  that  was  the  date  of 
the  adoption  of  the  resolution  authorizing  the  amend- 
ment of  the  complaint. 

The  Court:    Yes,  as  of  October  4,  1944. 

Mr.  Weymann:  And  that  is  the  date  your  Honor 
fixed. 

The  Court:  Does  the  same  situation  obtain  here? 
That  is,  is  part  of  this  property  that  is  affixed  to  the 
well,  as  the  court  held  it  was  in  the  other  case,  and  part 
of  it  personal  property  that  the  court  believed  was  en- 
tirely personal  property  in  a  legal  sense  and  had  no 
connection  whatsoever  with  the  real  property;  is  that 
the  situation  here? 

Mr.  Weymann:  I  believe  that  is  the  situation.  Part 
of  the  property  here  is  casing  in  the  well,  part  of  it  is  [75] 
pumping  equipment,  liners,  tubing,  sucker  rods,  and  the 
pump  and  a  derrick,  I  believe,  is  included. 

The  Court:  The  derricks,  of  course,  were  affixed  to 
the  land. 

Mr.  Weymann :    That  is  correct. 

The  Court :  I  am  speaking  about  the  cables  and  the 
tools  and  various  things  that  had  no  connection   what- 
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soever  with  the  real  property.  Is  there  the  same  thing 
here? 

Mr.  Weymann :  There  may  well  be,  and  1  am  not  in 
a  position  to  say  that  there  are  not  some  — 

The  Court:  You  are  appealing  on  that  point  chiefly, 
aren't  you? 

Mr.  Weymann :     That  is  correct. 

The  Court:     What  is  the  status  of  your  appeal? 

Mr.  Weymann :    The  opening  brief  is  due  on  July  20th. 

The  Court:     It  hasn't  progressed  very  far. 

Mr.  Weymann:     No.  it  hasn't  progressed  very  far. 

The  Court:     Thank  you  for  informing  me. 

Go  ahead,  Mr.  McPherson. 

Mr.  McPherson:  Confining  myself  simply  to  the 
IX)ints  that  Mr.  Lieberman  did  not  mention  — 

The  Court :  Yes,  and  mention  them  just  as  concisely 
as  you  can.  because  we  are  taking  more  time  than  an- 
ticipated. I  think  it  is  largely  due  to  the  court's  inter- 
rogation, though. 

Mr.  McPherson:  The  one  point  that  surprised  me  is 
the  [76]  contention  of  Mr.  Bodkin,  and  which  seems  to 
me  is  completely  and  effectively  disposed  of  by  both  the 
law  which  regulates  and  confines  the  jurisdiction  of  this 
and  all  other  courts,  as  well  as  the  courts  of  California 
in  actions  where  the  sovereign  is  involved,  when  he  ad- 
mits, as  he  did  yesterday,  that  the  government  is  the 
real  party  in  interest  and  he  simply  filed  these  suits  in 
the  State  Court  for  convenience  against  an  admitted 
agent. 

Now,  let's  see  how  he  did  that  and  then  I  am  going 
to  leave  that  equity  to  your  Honor's  own  mind,  which 
I  know  is  as  clear  on  that  point  as  any  I  have  ever  heard 
discussed,  the  question  of  good  faith. 
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Bear  in  mind  that  in  order  to  get  into  this  position 
Mr.  Bodkin  and  his  client  have  come  here  and  time  and 
time  again,  as  many  as  fifty,  perhaps,  have  stated  either 
in  open  court  under  oath  or  by  way  of  pleadings  that  the 
government  seized  his  property.  In  the  State  Court  the 
very  essence  of  his  jurisdiction  depends  on  the  equally 
forceful,  but  I  think  untrue,  and  admittedly  untrue  in 
this  court,  allegation  that  the  Union  Oil  Company  seized 
his  property. 

Now,  our  interest  in  the  protection  of  the  Union  Oil 
Company  is  not  beyond,  more,  or  any  different  than  the 
obligation  of  the  contract  which  the  government  has  with 
the  Union  Oil  Company  to  operate  this  property,  a  copy 
of  which  is  before  you.  Our  interest  in  appealing  to 
you  for  injunction  [77]  against  the  persecution  of  that 
agent  is  to  prevent  them  doing  indirectly  what  they  could 
not  do  directly,  and  that  is  to  make  the  government  an- 
swerable in  the  courts  of  California  for  this  wrong,  if 
it  were  a  wrong. 

Now,  the  Ninth  Circuit  has  disposed  of  an  equally 
effective  point,  which  it  seems  to  me  controls  this  de- 
cision; we  argued  it  to  Judge  Palmer;  in  the  Wells 
Fargo  case,  which  was  cited  by  the  Ninth  Circuit  in 
the  Western  Fruit  Growers  case,  which  originated  in 
this  very  court.  The  Western  Fruit  Growers  case  was 
an  application  for  an  injunction  to  restrain  interference 
with  enforcement  of  one  of  the  government  department's 
regulations  by  action  in  the  State  Court  to  prevent  them 
from  carrying  it  into  ^ffect.  Judge  McCormick  signed 
the  original  restraining  order;  Judge  Yankwich  signed 
the  final  decree.  The  appeal  was  to  the  Ninth  Circuit, 
and  they  hold  stronger  than  any  other  circuit  in  this 
country  that  the  identity  of  the  subject-matter,  the  cause 
of  action  which  would  be  restrained  in  the  Federal  Courts 
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is  simply  subject-matter  and  not  res.  So  we  find  our- 
selves in  the  position  where  the  application  is  for  an' 
injunction  in  the  circuit  that  has  gone  farther  than  any 
other  circuit  in  the  country  in  preserving  the  federal 
jurisdiction  of  actions  involving  the  Federal  Govern- 
ment. 

The  answer  is  a  simple  one  going  back  to  Gibbons  v. 
U.  S.  in  8  Wallace,  when  the  Tucker  Act  was  brand 
new,  and  when  the  [78]  court  was  asked  to  change  the 
rule  and  give  eflfect  to  a  cause  of  action  arising  ex  delicto 
under  the  Fifth  Amendment,  as  though  upon  an  implied 
promise,  the  court  at  great  length  pointed  out  that  the 
Federal  Government  must  never  be  presumed  not  to 
answer  for  its  debts  in  any  court.  The  jurisdiction  of 
no  court  can  be  extended  by  the  harshness,  if  there  be 
harshness,  in  the  result  obtaining  in  employing  the  uni- 
form rule  of  sovereign  immunity  to  suit. 

If  that  is  the  rule,  and  it  has  been  since  8  Wallace, 
why  should  it  be  relaxed  for  convenience  of  counsel? 
Why  should  it  be  relaxed  on  the  whim  of  counsel? 

Tlie  mere  statement  to  you  is  that  he  does  not  intend 
to  bring  the  cases  on  for  trial,  when  if  you  will  think 
about  it  for  a  minute  you  will  see  what  he  is  doing  is 
this:  He  is  seeking  to  recovery  under  the  guise  of  an 
action  ex  delicto  against  an  agent  of  the  government  of 
the  United  States  for  things  done  in  the  oil  cases  in  the 
operation  of  property  after  the  government  has  come 
into  possession  under  an  order  of  this  court,  and  as  to 
the  claim  and  delivery  action,  as  he  contends,  because  of 
the  wrongful  seizure.  That,  I  am  certain,  your  Honor 
will  not  permit. 

Mr.  Bodkin :  May  I  say  a  couple  of  words,  if  your 
Honor  please? 
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The  Court:  The  government  has  a  right  to  close,  so 
make  it  very  concise,  Mr.  Bodkin,  because  Mr.  McPher- 
son  and  Mr.  [79]  Lieberman  will  have  a  right  to  reply 
to  any  new  matter. 

Mr.  Bodkin:     Yes,  I  will  make  it  very  concise. 
I  hope  your  Honor  will  read  the  cases  that  have  been 
cited,    and   not   take   the   construction   placed   upon   them 
by  Mr.  McPherson.     If  your  Honor  will  do  that,  I  will 
be  very  happy. 

The  Court:  You  mean  the  cases  cited  by  Judge 
Palmer  ? 

Mr.  Bodkin:  Yes,  by  Judge  Palmer,  and  the  cases 
cited  by  Mr.  McPherson  today. 

The  Court:  The  last  cases  he  referred  to? 
Mr.  Bodkin:  Yes.  The  jurisdiction  of  the  court  that 
has  the  power  to  determine.  If  your  Honor  has  held, 
and  I  was  not  aware  that  you  have  held  in  the  Block 
case,  because  I  was  not  present  at  the  trial,  that  a  cer- 
tain type  of  property  was  in  fact  clearly  and  truly  per- 
sonal property,  and  that  it  was  unlawfully  taken  on 
September  28th,  and  that  the  lawful  taking  could  not 
go  beyond  October  4,  1943  — 

The  Court:  Read  that  statement,  please,  Mr.  Gold- 
stein. 

(The  record  was  read.) 

Mr.  Bodkin:  That  is  the  time  of  the  adoption  of  the 
resolution. 

The  Court:     I  think  if  you  make  it  this  way,  that  the 
court  held  that  a  cert^fin  part  of  the  property  was  en- 
tirely personal  property,  and  that  the  taking  of  the  per- 
sonal property  was  on  October  4,  1944?  [80] 
Mr.  Bodkin:     '43,  if  your  Honor  please. 
The  Court:     '42,  yes. 
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Mr.  Bodkin:  Therefore,  it  being  admitted  that  at 
least  a  part  of  the  personal  property  we  are  suinj^  for 
here  today  comes  within  that  classification,  this  court  — 
and  I  think  the  law  is  well  established  —  can  only  com- 
pensate in  a  compensation  suit  for  the  lawful  taking  of 
property. 

It  would  be  a  fine  thing  if  the  court,  perhaps,  could 
grant  damages  and  do  the  things  suggested  by  Mr. 
Lieberman.  but  the  law  is  undoubtedly  clear  that  they 
can  only  grant  damages  in  a  compensation  suit  for  the 
value  at  the  time  it  was  lawfully  taken. 

So  we  have  at  least  from  September  28,  1942  until 
October.  1943.  which  was  the  first  start  of  any  attempt 
to  condemn  personal  property  as  such,  an  unlawful  tak- 
ing and  an  unlawful  withholding.  That  being  the  case, 
this  court  is  without  jurisdiction  to  grant  us  any  relief 
in  this  action,  and  there  cannot  be  a  conflict  between  this 
court  and  the  State  Court,  where  the  State  Court  is  in 
a  position  to  grant  relief  in  that  regard. 

Now,  the  Western  Fruit  case  that  has  been  referred  to 
involved  crimes  under  the  Federal  Statutes,  federal  crimes; 
the  Circuit  Court  held  that  the  Federal  Court  has  ex- 
clusive jurisdiction  which,  of  course,  is  just  common 
sense. 

I  don't  intend  to  take  any  further  time,  if  your 
Honor  [81]  please.  We  filed  a  rather  comprehensive 
brief,  two  briefs  here,  and  if  your  Honor  will  read  those 
cases  I  am  satisfied  that  he  will  deny  the  injunction. 

I  may  say  so  far  as  the  oil  cases  are  concerned,  they 
were  filed  for  the  purpose  of  preserving  our  rights  in  the 
event  that  your  Honor  should  hold  the  entire  proceed- 
ings were  void,  or  in  the  event  the  case  should  be 
eventually  dismissed. 
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As  to  the  personal  property,  we  filed  those  with  the 
intention  of  trying  them,  and  we  have  set  them  down 
for  trial  but  have  not  attempted  to  set  down  the  oil 
cases  for  trial  at  all. 

The  Court:  Let  me  get  that  straight  about  those 
four  cases  now.  Will  you  state  it  again?  I  think  you 
have,  probably. 

Mr.  Bodkin:  The  two  cases  involving  personal 
property,  equipment,  and  matters  of  that  kind,  were  filed 
within  three  years  of  September  28,  1942,  and  those  are 
the  cases  which  we  are  seeking  to  try  and  we  have  set 
for  trial,  and  they  are  set  for  trial  in  September,  1946. 

The  Court:    What  about  the  other  two  cases? 

Mr.  Bodkin:  The  other  two  cases,  the  oil  cases  were 
filed  later,  and  were  filed  for  the  purpose  of  having  an 
action  on  file  so  that  if  your  Honor  should  hold  that  the 
entire  — 

The  Court:  You  have  stated  that.  What  about  this, 
Mr.  [82]  Bodkin?  Would  you  have  any  objection  to 
the  abatement  of  the  trial  of  the  two  oil  cases  by  an 
injunctive  order  of  this  court? 

Mr.  Bodkin:    The  two  oil  cases? 

The  Court:  That  is  the  real  property  cases.  As  I 
understand  it,  two  relate  to  personal  property  and  two 
relate  to  real  property. 

Mr.  Bodkin:  So  far  as  the  oil  is  concerned,  we  will 
stipulate  now  that  we  will  not  try  those  cases  until  this 
present  case  is  determined  finally,  so  far  as  the  two  oil 
cases,  which  we  have  not  attempted  to  set  for  trial. 

I  don't  like  to  have  an  mjunction  granted  against  us, 
but  we  will  stipulate  here  in  court  that  we  will  not  — 

The  Court :     I  just  wanted  to  get  your  position. 

Mr.  Bodkin:  So  far  as  I  am  concerned,  we  don't 
intend  to  try  those  cases,  because  if,  as  a  matter  of  fact. 
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the  court  did  have  jurisdiction  and  the  case  is  eventually 
prosecuted  to  final  judgment  on  the  real  estate,  then 
our  oil  cases  cannot  be  successfully  prosecuted. 

The  Court:  Let  me  ask  you  one  further  question. 
You,  I  think,  have  an  understanding  of  what  the  ruling 
of  the  court  was  in  the  trial  of  the  Block  case;  that  is, 
certain  of  the  equipment  there  was  so  attached  to  the 
well  that  the  court  is  of  the  opinion  that  it  was  real  prop- 
erty, and  certain  of  it  was  so  clearly  loose  and  independent 
from  any  possible  fixture  [83]  to  the  real  property  that 
the  court  was  of  the  view  that  it  was  without  question 
personal  property ;  that  the  date  of  one  was  October  4, 
1943,  and  the  date  of  the  other  was  September  28,  1942. 
Assuming  that  the  court's  position  would  be  upheld  by 
the  Appellate  Courts,  what  then  would  you  say  would 
be  the  effect  of  that  decision  upon  the  similar  property 
here? 

Mr.  Bodkin:  If  that  were  upheld  that  as  to  certain 
pipes  and  things  in  the  well,  and  if  your  Honor  held  on 
the  derrick,  why,  naturally  that  would  be  a  determination 
that  that  was  real  property. 

The  Court :  I  understand  that,  but  I  am  thinking  of 
the  effect  that  would  have  on  the  two  cases  in  the  State 
Court. 

Mr.  Bodkin:  The  result  would  be  that  as  to  certain 
of  the  personal  property,  we  could  recover  judgment  as 
to  those. 

Mr.  McPherson :     T  can't  hear  you. 

Mr.  Bodkin :  T  say  as  to  the  property  which  was 
clearly  personal  property  under  the  court's  decision  in 
the  Block  case,  naturally  we  could  only  recover  our  dam- 
ages for  that. 
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The  Court:  And  if  you  failed  to  recover  it  as  of 
the  date  of  September  28,  there  would  be  an  injury  to 
your  clients? 

Mr.  Bodkin:     Yes. 

The  Court:  Now,  Mr.  McPherson,  let  me  ask  you 
what  is  your  view  of  that  same  situation?  We  will  put 
it  a  little  differently.  Suppose  the  Court  of  Appeals  re- 
verses the  [84]  District  Court  on  that  and  goes  along 
with  your  contention. 

Mr.  McPherson:  I  don't  think,  your  Honor,  if  I  un- 
derstand your  contention  correctly,  that  it  makes  the 
least  bit  of  difference  in  the  world.  Your  question  here 
is  one  of  jurisdiction  to  make  the  determination,  and 
that  is  exclusively  in  the  Federal  Court;  whether  it  be 
real  property  or  personal  property  is  of  no  moment. 

The  Court:     Read  that  answer. 

(The  statement  was  read.) 

The  Court:  The  court  is  considering  now  injunction. 
This  court  is  asked  to  enjoin  the  prosecution  of  certain 
cases,  and  the  very  basis  of  injunction  is  equity. 

Mr.  McPherson:     Yes,  your  Honor. 

The  Court:  Now,  what  would  be  the  effect  from  an 
equitable  viewpoint,  that  is,  as  to  the  alleged  injury  that 
will  result  to  the  plaintiffs  in  the  State  Court  with  re- 
gard to  the  personal  property  which  may  be  held  to  be 
entirely  personal  property,  as  I  have  thought  it  was? 

Mr.  McPherson:     Maybe  I  don't — 

The  Court:  Say  the  Court  of  Appeals  sustains  the 
District  Court  in  this 'appeal  in  the  Block  case.  If  it 
does,  then  it  will  say  that  the  personal  property  which 
is  clearly  personal  property  should  be  evaluated  as  of 
October  4,  1943.  There  is  a  lapse  of  a  little  more  than 
a  year   there  during   which   time   Mr.    Bodkin   contends 
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that  his  clients  have  been  injured  by  [85]  reason  of  the 
deterioration  of  the  property. 

Is  the  court's  question  clear  to  you  now? 

Mr.  McPherson:  I  think  so,  your  Honor.  Let  me 
state  it  so  I  will  be  certain  I  am  answering  the  question. 
You  wish  me  to  e.xpress  an  opinion  on  the  propriety  of 
an  injunction  in  the  event  the  Circuit  Court  should  up- 
hold your  finding  that  the  effective  date  of  taking  of  per- 
sonal property  was  October  4,  1943? 

The  Court:     I  think  that  is  a  very  concise  statement. 

Mr,  McPherson:  Then  I  would  say  that  it  would 
have  no  bearing  on  the  impropriety  of  the  issuance  of 
the  injunction  now.  It  would  have  a  bearing  on  the 
propriety  of  restrainuing  further  prosecution  of  that  suit 
when  and  if  this  owner  was  denied  compensation  in  this 
case  for  the  taking  of  his  property  evaluated  as  of  what- 
ever date  your  Honor  fixes  with  damages  for  the  pos- 
session of  the  government  for  the  preceding  period.  The 
question  of  damages  for  possession  of  Block's  property 
for  the  period  in  advance  of  October,  1943,  was  not  in 
your  case,  as  I  remember  it.  In  other  words,  I  don't 
see  that  the  Block  appeal  controls  your  decision  here. 

The  Court :  It  might  not  control,  but  it  might  have 
some  bearing  upon  the  possible  injury  to  the  clients  of 
Mr.  Bodkin  if  they  are  deprived  of  the  right  to  proceed 
in  the  State  Court. 

You  think  they  would  have  no  possible  injury  until 
after  [86]  the  court  shall  have  determined  here  whether 
or  not  the  valuation  should  be  made  as  of  September  28th 
or.  say,  October  4,  1943? 

Mr.  McPherson :  That  is  correct,  until  your  Honor 
has  fixed  the  liability  and  has  failed  to  comprehend  the 
effective  date  of  taking  and  the  intervention  possession.. 
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Mr.  Lieberman:  And  has  determined  which  is  per- 
sonal and  which  is  real. 

The  Court :  It  is  very  unfortunate  for  us  to  try  to 
be  too  sure  of  anything  in  law  matters,  particularly 
when  it  comes  to  fixtures.  I  think  a  definition  I  heard 
read  of  fixtures  once  wasn't  such  a  bad  one,  either.  Some 
judge  defined  "fixtures"  as  anything  about  which  there 
was  any  question.  If  there  was  any  question  as  to 
whether  it  was  a  fixture  or  not,  then  it  was  a  fixture. 

I  wouldn't  be  too  sure  about  any  of  these  matters  until 
after  the  Supreme  Court  has  ruled  on  them,  but  what 
I  had  in  mind  was  this :  My  view  at  the  time  was  that 
certain  of  this  well  equipment  was  personal  property 
and  certain  of  it  was  real  property,  because  it  was  affixed 
to  the  realty.  Mr.  Weymann's  position  was  that  it  was 
a  unit  and  used  in  conjunction  with  the  operation  of 
the  well,  and,  therefore,  it  was  all  real  property  and 
came  within  the  terms  of  the  order  of  taking.  I  didn't 
agree  with  him,  and  that  matter  is  now  on  appeal.  I 
don't  believe  I  could  make  any  different  determina-  [87] 
tion  if  the  matter  were  presented  to  me  at  a  later  time, 
which  it  probably  will  be.  I  know  right  at  the  moment 
I  wouldn't  make  any  different  determination,  because 
Mr.  Weymann  very  forcefully  and  at  length  argued  his 
position,  his  contention.  So  unless  something  would 
come  up  to  change  my^  mind,  I  think  that  the  ruling  of 
the  court  would  have  to  be  the  same  on  that  particular 
point.  I  was  thinking  that  it  might  be  of  help  if  we 
didn't  have  to  determine  this  question  until  after  the 
Court  of   Appeals   had   determined   that  question   in   the 
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Block  case.  I  don't  want  to  hold  it  up,  but  also,  it  seems 
to  me,  that  the  defendants  here  certainly  couldn't  suffer 
any  more  if  the  court  should  hold  it  up  until  after  the 
decision  in  that  case  than  they  could  or  would  suffer 
if  the  court  granted  the  motion  for  the  injunction. 

That  is  just  a  thought  that  occurred  to  me. 

The  Court:  Could  you  gentlemen  arrange  to  have 
the  transcript  written  up  of  these  proceedings? 

Mr.  Bodkin:  We  would  join  with  you  in  having  it 
written  up. 

Mr.  Weymann:  W'e  will  telephone  for  authority,  and 
I  don't  think  there  is  any  question  about  getting  it. 

The  Court :  It  is  going  to  be  some  time  before  I  am 
going  to  be  able  to  get  to  this.  I  take  over  the  criminal 
calendar  in  July.  I  don't  know  just  how  much  time  I 
will  be  able  to  give  for  the  ])urpose  of  determining  this 
motion.  Injunction  [88]  matters,  of  course,  ordinarily 
should  take  precedence  over  most  matters,  but  criminal 
matters  take  precedence  over  everything. 

Mr.  Clifton,  what  were  these  other  matters  on  the 
calendar  ? 

The  Clerk :  Two  motions  involving  the  Ttitle  In- 
surance and  Trust  Company's  answers. 

The  Court:  Mr.  Weymann  —  this  is  not  on  the 
record. 

(Discussion  had  off  the  record.) 

The  Court :  Let's  continue  those  matters  until  the 
24th  of  June  at  2 :00  o'clock. 

Upon  the  presentation  of  the  transcript  the  matter  is 
ordered  submitted. 

[Endorsed] :     Filed  Aug.  21,  1947.  [89] 
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[Endorsed]:  No.  11768.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Treasure  Company,  a 
corporation,  and  Samarkand  Oil  Company,  a  corporation, 
Appellants,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Upon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed,  October  23,  1947. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals  of  the  United  States 
in  and  for  the  Ninth  Circuit 

No.   11768 
TREASURE  COMPANY,  et  al., 


vs. 

UNITED   STATES   OF  AMERICA, 


Appellants, 


Appellee. 


POINTS  TO  BE  RELIED  UPON  BY  APPEL- 
LANTS, TREASURE  COMPANY,  A  CORPO- 
RATION, AND  SAMARKAND  OIL  COM- 
PANY, A  CORPORATION,  IN  APPEAL  FROM 
ORDER  OF  AUGUST  4,  1947;  AND  DESIGNA- 
TION OF  RECORD. 

The  defendants  and  ajipcllants  Treasure  Company,  a 
corporation,  and  Samarkand  Oil  Company,  a  corporation, 
respectfully  submit  the  following  Statement  of  Points  to 
be  relied  upon  by  them  in  their  appeal  from  that  certain 
Order  of  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central  Division, 
made  and  entered  in  case  numbered  2454-B,  Civil,  in  said 
Court,  in  the  above  entitled  action,  by  the  Honorable 
Campbell  E.  Beaumont.  Judge  presiding-  there,  on  the  4th 
day  of  August,  1947,  which  said  Order  refused  to  dis- 
solve and  vacate  the  interlocutory  injunction  theretofore 
granted  in  said  proceedings  by  said  Court  by  its  Order 
entered  in  said  proceedings  on  January  7,  1947,  and  modi- 
fied by  an  Order  of  said  Court  entered  in  said  proceedings 
May  22,  1947;  together  with  designation  of  the  portion.^ 
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of  the  record  in  this  appeal  which   said  defendants   be- 
lieve necessary  for  the  consideration  thereof,  as  follows: 

I. 

The  following  is  a  chronological  statement  of  events 
leading  up  to  this  appeal: 

(a)  On  September  28,  1942,  the  United  States  of 
America  commenced  an  action  for  a  condemnation  of  cer- 
tain land,  a  part  of  which  was  subject  to  a  leasehold  in- 
terest in  favor  of  these  appellants  by  virtue  of  certain  oil 
well  leases. 

(b)  Neither  said  Complaint  in  Condemnation,  nor  the 
Order  for  immediate  possession  of  land  made  September 
28,  1942,  nor  the  Declaration  of  Taking  of  Land  made 
October  26,  1942,  nor  the  Decree  on  Declaration  of  Tak- 
ing of  Land  made  October  26,  1942,  made  any  reference 
whatsoever  to  any  personal  property  or  to  anything  but 
land. 

(c)  On  September  27,  1945,  these  appellants  filed  ac- 
tions numbered  505,967  and  505,968,  respectively,  in  the 
Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  to  recover  possession  or  the  value 
of  certain  personal  property  belonging  to  these  appellants 
and  which  was  situated  on  the  portion  of  the  land  sought 
to  be  condemned,  which  was  subject  to  the  said  oil  leases 
under  which  these  appellants  were  lessees.  Said  personal 
property  was  wrongfully  taken  and  detained  from  vSep- 
tember  28,  1942,  until  the  filing  of  the  Amended  Com- 
plaint  on  January  12,  1944,  by  Union  Oil  Company  of 
California,  a  corporation,  the  sole  defendant  in  said  State 
Court  actions.  The  petition  for  injunction  alleged  it  was 
taken  by  the  United  States  Marshall,  but  the  record  shows 
that  the  United  States  Marshall,  purporting  to  act  for  the 
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United  States  Government,  the  plaintiff  in  said  condemna 
tion  action,  but  without  any  actual  authorization  by  plain 
tiff  herein  or  any  of  its  agencies,  or  by  any  order  of  any 
Court,  unlawfully  took  possession  of  said  personal  prop-  , 
erty  and  delivered  it  to  Union  Oil  Company  of  Califor- 
nia, a  corporation,  who  refused  to  deliver  it  to  its  owner 
upon  demand. 

(d)  The  said  United  States  District  Court  acquired 
no  jurisdiction  with  respect  to  said  personal  property  until 
January  12,  1944,  when  a  Supplemental  Complaint,  desig- 
nated an  Amended  Complaint,  was  filed,  by  which  plain- 
tiff therein  sought  to  condemn  said  personal  property, 
which  had  been  unlawfully  taken  and  detained  by  Union 
Oil  Company  of  California,  a  corporation,  since  Septem- 
ber 28,  1942. 

(e)  During  the  period  between  September  28,  1942, 
and  January  12,  1944,  said  personal  property  depreciated 
substantially  in  value  and  during  said  period  there  appel- 
lants were  deprived  of  its  use. 

(f)  On  January  7,  1947,  said  District  Court  by  an  Or- 
der then  made  and  entered  restrained  these  appellants 
from  proceeding  further  with  said  State  Court  proceed- 
ings against  Union  Oil  Company  of  California,  a  corpo- 
ration, which  had  not  reached  trial  or  judgment. 

(g)  On  May  22,  1947,  said  Order  of  January  7,  1947, 
was  by  stipulation  modified  by  said  District  Court,  so  as 
to  make  said  injunction  temporary,  rather  than  final. 

II. 

The  United  States  District  Court  has  jurisdiction  to 
dissolve  an  injunction  if  the  Court  is  convinced  that  it  was 
improvidently  granted  in  the  first  instance,  though  there 
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has  been  no  change  in  circumstances  since  the  injunction 
was  granted. 

III. 

An  order  refusing  to  dissolve  an  injunction  is  appealable 
either  under  28  U.  S.  C.  A. -227,  or  under  Section  963 
of  the  Code  of  Civil  Procedure  of  the  State  of  California. 

IV. 

An  order  of  a  District  Court  granting  or  vacating,  or 
refusing  to  vacate,  an  injunction,  may  be  reversed  if  the 
Court  abuses  its  discretion  in  so  doing,  or  it  appears  that 
there  has  been  a  disregard  for  established  principles  of 
law. 

V. 

The  United  States  District  Court  abused  its  discretion 
and  disregarded  established  principles  of  law  in  refusing 
to  dissolve  its  injunction  previously  given,  because  by  such 
refusal  it  denied  to  these  appellants  all  recourse  for  the 
wrongful  taking  of  said  appellants'  personal  property  on 
September  28,  1942,  its  detention  thereafter,  its  subse- 
quent deterioration,  and  for  the  value  of  its  use  from 
September  28,  1942,  until  January  12,  1944,  for  the  fol- 
lowing reasons: 

(a)  The  machinery  and  equipment  described  in  the 
State  Court  actions  being  personal  property  as  between 
the  respondent  governm'fent  and  these  appellants,  the  Dis- 
trict Court  acquired  no  jurisdiction  over  the  personal  prop- 
erty described  in  said  State  Court  actions  until  the  filing 
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of  the  Amended  Complaint  on  January  12,  1944,  by  which 
a  new  cause  of  action  was  stated  by  which  it  was  first 
sought  to  condemn  said  personal  property,  and  there- 
fore, no  award  can  be  made  to  these  appellants  in  the 
condemnation  action  for  the  use  and  deterioration  in  value 
of  the  presonal  property  between  the  filing  of  the  original 
Complaint  on  September  28,  1942,  and  the  filing  of  plead- 
ing designated  an  Amended  Complaint,  which  was  in  fact 
a  Supplemental  Complaint,  on  January  12,  1944. 

(b)  Although  the  so  called  Amended  Complaint  in  the 
condemnation  action  was  filed  January  12,  1944,  whereby 
it  was  sought  to  condemn  the  personal  property  describee 
in  the  State  Court  actions,  the  commencement  of  the  State 
Court  actions  on  September  27,  1945,  and  the  maintenance 
thereof  do  not  constitute  a  violation  of  the  rule  that  the 
Court  which  first  acquires  jurisdiction  in  an  action  in 
rem  is  entitled  to  retain  exclusive  jurisdiction  of  such  ac- 
tion, because  the  State  Court  actions  in  so  far  as  they  seek 
to  recover  the  value  of  the  loss  of  the  use  and  of  the  de- 
preciation in  value  of  such  personal  property  are  actions 
in  personam  rather  than  actions  in  rem,  and  the  District 
Court  is  without  jurisdiction  to  grant  relief  for  the  un- 
lawful taking  and  detention  of  such  personal  property. 

(c)  The  conclusions  of  the  Court  and  its  decisions  on 
the  Motion  for  Injunction  rendered  herein  by  the  Honor- 
able Paul  J.  McCormick  of  the  United  States  District 
Court  on  June  12.  1945,  and  the  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment  rendered  by  Judge  William 
J.   Palmer  on  October  24,   1945   in  State  Court  actions 
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489318  and  489319,  are  res  ad  judicata  in  this  action,  in  so 
far  as  they  determine  that  the  personal  property  of  appel- 
lants taken  on  September  28,  1942,  was  wrongfully  taken 
and  that  such  wrongful  taking  has  never  been  ratified  by 
the  respondent  government  or  any  agency  thereof. 

(d)  The  determination  by  the  Circuit  Court  of  Ap- 
peals in  this  condemnation  proceeding,  in  United  States 
vs.  Samuel  Block,  160  F.  2d  604,  that  the  award  made  for 
the  taking  of  personal  property  in  connection  with  con- 
demnation proceedings  must  be  predicated  upon  the  value 
of  the  property  when  it  is  first  lawfully  taken  pursuant  to 
such  proceedings,  is  the  law  of  the  case. 

(e)  The  prosecution  of  the  State  Court  actions  will  in 
no  wise  interfere  with  the  jurisdiction  of  the  District 
Court  to  proceed  to  trial  and  to  make  an  ward  to  these 
appellants  for  the  value  of  their  leasehold  interest  in  the 
real  property  and  the  value  of  their  personal  property  at 
the  time  of  the  filing  of  the  Amended  Complaint  in  the 
condemnation   action   on   January    12,    1944. 

(f)  Defendant  Treasure  Company  having  the  right 
to  remove  improvements  put  on  the  land  covered  by  its 
lease,  it  was  not  entitled  to  recover  compensation  for  such 
improvements  in  this  condemnation  action,  until  the  Sup- 
plemental or  Amended  Complaint  was  filed. 

(g)  The  provisions  of  Section  265  of  the  Federal  Judi- 
cial Code  renders  the  granting  of  the  injunction  in  this 
case  erroneous,  an  abuse  of  discretion,  and  a  violation  of 
established  principles  of  law,  and  therefore,  said  Order 
refusing  to  vacate  said  injunction  should  be  reversed. 
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DESIGNATION  OF  RECORD 

Appellants  hereby  designate  the  entire  record  as  cer- 
tified by  the  Clerk  of  the  United  States  District  Court 
in  this  appeal,  to  be  printed,  together  with  this  Designa- ' 
tion,  and  to  be  considered  in  connection  with  the  above 
Points. 

Respectfully  submitted, 

BODKIN,  BRESLIN  &  LUDDY 
By  Henry  G.  Bodkin 

Attorneys  for  Appellants,  Treasure  Company,  a  corpora- 
tion, and  Samarkand  Oil  Company,  a  corporation 

Dated:    October  22>,  1947. 


[Endorsed]:    Filed  Oct.  24.   1947.     Paul  P.  O'Brien, 
Clerk. 
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(4)  The  United  States  District  Court  abused  its  discretion 
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(a)  The  machinery  and  equipment  described  in  the  state 
court  actions  being  personal  property  as  between  the 
respondent  Government  and  these  appellants,  the  Dis- 
trict Court  acquired  no  jurisdiction  over  the  personal 
property  described  in  said  state  court  actions  until  the 
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1942,  and  the  filing  of  pleading  designated  an 
amended  complaint,  which  was  in  fact  a  supplemental 
complaint,  on  January   12,   1944 22 

(1)  The  taking  and  retention  of  the  personal  prop- 
erty of  appellants  by  Union  Oil  Company  of 
California  was  unauthorized  and  unlawful  and 
even  though  said  corporation  claimed  to  be  act- 
ing for  appellee,  still  a  cause  of  action  imme- 
diately arose  in  favor  of  appellants  for  such 
unlawful  taking  and  retention 23 
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(2)  The  filing  of  the  amended  complaint  in  the  con- 
demnation action  seeking  to  condemn  the  per- 
sonal property  did  not  constitute  a  ratification  of 
the  original  wrongful  taking  by  the  individual 
acting  as  United  States  Marshal  nor  of  the 
wrongful  retention  thereof  by  the  Union  Oil 
Company    27 
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exhibit  attached  to  the  amended  complaint  [Tr. 
p.  84],  is  personal  property  as  between  the  ap- 
pellee and  the  appellants  and  therefore  did  not 
become  subject  to  condemnation  in  the  above 
entitled  action  until  the  filing  of  the  amended 
complaint  on  January   12,   1944 28 

(4)  This  court  acquired  no  jurisdiction  over  the 
personal  property  described  in  the  state  court 
action  until  the  filing  of  the  amended  complaint 

on  January   12,    1944 32 

(5)  The  court  having  acquired  jurisdiction  of  the 
machinery  and  equipment  on  January  12,  1944, 
the  award  which  may  be  made  in  the  present 
action  is  limited  to  the  value  of  the  machinery 
and  equipment  on  January  12,  1944 39 

(6)  The  only  recovery  that  can  be  had  by  the  ap- 
pellants Treasure  Company  and  Samarkand  Oil 
Company  in  the  condemantion  action  in  respect 
to  the  taking  of  personal  property  is  the  value 
of  the  personal  property  at  the  time  of  the  filing 
of  the  amended  complaint  on  January  12,  1944, 
whereby  it  was  sought  for  the  first  time  to  con- 
demn the  personal  property 41 
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(b)  Although  the  so-called  amended  complaint  in  the 
condemnation  action  was  filed  January  12,  1944, 
whereby  it  was  sought  to  condemn  the  personal  prop- 
erty described  in  the  state  court  actions,  the  com- 
mencement of  the  state  court  actions  on  September 
27 ,  1945,  and  the  maintenance  thereof  do  not  con- 
stitute a  violation  of  the  rule  that  the  court  which 
first  acquires  jurisdiction  in  an  action  in  rem  is  enti- 
tled to  retain  exclusive  jurisdiction  of  such  action, 
because  the  state  court  actions  in  so  far  as  they 
seek  to  recover  the  value  of  the  loss  of  the  use  and 
of  the  depreciation  in  value  of  such  personal  prop- 
erty are  actions  in  personam  rather  than  actions  in 
rem.  and  the  District  Court  is  without  jurisdiction 
to  grant  relief  for  the  unlawful  taking  and  detention 

of   such  personal  property 43 

( 1 )  The  right  of  the  federal  court  to  retain  exclu- 
sive jurisdiction  first  acquired  to  the  exclusion 
of  the  state  court  is  confined  to  cases  in  which 
the  actions  in  both  the  state  and  federal  courts 
are  actions  in  rem 43 

(c)  The  conclusions  of  the  court  and  its  decisions  on  the 
motion  for  injunction  rendered  herein  by  the  Hon- 
orable Paul  J.  McCormick  of  the  United  States 
District  Court  on  June  12,  1945,  and  the  findings 
of  fact,  conclusions  of  law  and  judgment  rendered 
by  Judge  William  J.  Palmer  on  October  24,  1945. 
in  state  court  actions  489318  and  489319,  are  res 
ad  judicata  in  this  action,  in  so  far  as  they  determine 
that  the  personal  property  of  appellants  taken  on 
September  28,  1942,  was  wrongfully  taken  and  that 
such  wrongful  taking  has  never  been  ratified  by  the 
respondent  government  or  any  agency  thereof ^  45 
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(d)  The  determination  by  the  Circuit  Court  of  Appeals 
in  this  condemnation  proceeding,  in  United  States  v. 
Samuel  Block,  160  F.  (2d)  604,  that  the  award 
made  for  the  taking  of  personal  property  in  connec- 
tion with  condemnation  proceedings  must  be  predi- 
cated upon  the  value  of  the  property  when  it  is  first 
lawfully  taken  pursuant  to  such  proceedings,  is  the 
law  of  the  case - 57 

(e)  The  prosecution  of  the  state  court  actions  will  in 
no  wise  interfere  with  the  jurisdiction  of  the  District 
Court  to  proceed  to  trial  and  to  make  an  award  to 
these  appellants  for  the  value  of  their  leasehold  in- 
terest in  the  real  -property  and  the  value  of  their 
personal  property  at  the  time  of  the  filing  of  the 
amended  complaint  in  the  condemnation  action  on 
January   12,   1944 61 

(1)  On  March  10,  1945,  the  respondent  in  the  con- 
demnation action  filed  a  petition  for  an  injunc- 
tion to  restrain  the  defendant  Treasure  Com- 
pany from  prosecuting  action  No.  489-318  and 
to  restrain  Samarkand  Oil  Company  from  prose- 
cuting action  No.  489-319  which  cases  were 
then  pending  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Los  Angeles.  By  said  actions  the  respective 
plaintififs  therein  sought  to  recover  possession  of 
certain  personal  property  consisting  of  oil  drill- 
ing equipment  or  the  value  thereof  if  posses- 
sion could  not  be  had.  The  personal  property 
sought  to  be  recovered  in  the  last  mentioned 
actions  were  personal  property  other  than  that 
described  and  involved  in  actions  Nos.  505-967 
and    505-968    but    such    personal    property    was 
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wrongfully    taken    by    the    individual    acting    as 
United  States  Marshal  and  wrongfully  retained 
by    the    Union    Oil    Company    under    the    same        ; 
circumstances    and    under    the    same    untenable        ! 
claim  of  authority   which  obtains  in  respect  to 
actions  Nos.  505-967  and  505-968 61 

(2)  It  no  doubt  will  be  contended  that  appellants 
are  estopped  by  their  conduct  from  maintaining 
the  state  actions 66 

(f)  Defendant  Treasure  Company  having  the  right  to  re- 
move improvements  ])ut  on  the  land  covered  by  its 
lease,  it  was  not  entitled  to  recover  compensation  for 
such  improvements  in  this  condemnation  action,  until 
the  supplemental  or  amended  complaint  was  filed....  68 

(g)  The  provisions  of  Section  265  of  the  Federal  Judi- 
cial Code  (28  U.  S.  C.  A.  379)  renders  the  granting 
of  the  injunction  in  this  case  erroneous,  an  abuse  of 
discretion,  and  a  violation  of  established  principles  of 
law,  and  therefore,  said  order  refusing  to  vacate  said 
injunction  should  be  reversed 70 

Conclusion    72 
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Company,  a  corporation, 
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vs. 
United  States  of  America, 
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APPELLANTS'  OPENING  BRIEF. 


I. 
Jurisdiction, 

District  Court. 

The  action  in  which  the  proceedings  culminating  in  the 
order  appealed  from  arose,  was  an  action  by  the  United 
States  to  condemn  land  in  Los  Angeles  County,  State  of 
California,  under  authority  of  Section  5d(5)  of  the  Re- 
construction Finance  Corporation  Act  (15  U.  S.  C.  601- 
617)  as  amended  by  the  Act  of  Congress  approved  March 
27,  1942  (Public  Law  507,  77th  Congress),  and  Execu- 
tive Order  9217,  issued  by  the  President  of  the  United 
States  on  August  7,  1942,  which  Acts  and  Executive  Or- 
der authorized  the  Reconstruction  Finance  Corporation  to 
acquire  and  dispose  of  property  deemed  necessary  for 
military,   naval   and   other   war   purposes. 

United  States  Circuit  Court  of  Appeals. 

x\n  order  refusing  to  dissolve  an  injunction  is  appealable 
either  under  Section  227  of  Title  28,  U.  S.  C,  or  under 
Section  963  of  the  Code  of  Civil  Procedure  of  the  State 
of  California. 
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II. 
Statement  of  Case. 

This  is  an  appeal  from  an  order  made  by  Honorable 
C.  E.  Beaumont,  refusing  to  dissolve  and  vacate  an  inter- 
locutory injunction,  which  enjoined  appellants  from  pro- 
ceeding with  the  trial  of  certain  actions  in  the  Superior 
Court  of  Los  Angeles  County  against  Union  Oil  Com- 
pany, a  corporation,  to  recover  certain  personal  property 
or  damages  for  its  taking  and  withholding. 

On  September  28.  1942,  appellee,  acting  on  behalf  of 
Reconstruction  Finance  Corporation,  a  federal  corpora- 
tion, acting  in  behalf  of  Defense  Plant  Corporation,  a 
federal  corporation,  hied  action  No.  2454-B  seeking  to 
condemn  certain  pieces  and  parcels  of  land  situate  in  the 
City  of  Los  Angeles,  particularly  described  in  the  com- 
plaint. fTr.  p.  7.  fol.  5. 1  That  said  land  was  sought  to 
be  condemned  for  "the  establishment  of  a  reservoir  for 
the  storing  and  conservation  of  natural  gas."  [Tr.  p.  5,  fol. 
4.] 

The  action  was  commenced  in  accordance  with  sub- 
paragraph ( 5 )  of  Section  5d  of  the  Reconstruction  Fin-  \ 
ance  Corporation  Act  (Act.  U.  S.  C.  601-617)  as  amended 
by  Act  of  Congress  approved  March  27.  1942  (Public! 
Law  507.  77th  Congress)  and  Executive  Order  No.  9217.- 
Public  Law  507  is  generally  known  as  the  Second  War] 
Powers  Act  and  is  in  so  far  as  applicable,  as  follows:      I 

"  'Sec.  2.  The  Secretary  of  War,  the  Secretary 
of  the  Navy,  or  any  other  officer,  board,  commission,  j 
or  governmental  corporation  authorized  by  tlie  Presi- \ 
dent,  may  acquire  by  purchase,  donation,  or  other 
means  of  transfer,  or  may  cause  proceedings  to  be 
instituted  in  any  court  having  jurisdiction  of  such 
proceedings,    to   acquire   by   condemnation,   any '  real 
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property,  *  *  *  together  with  any  personal  property 
located  thereon  or  used  therewith,  that  shall  be  deemed 
necessary,  for  military,  naval,  or  other  war  purposes, 
*  *  *  Upon  or  after  the  filing  of  the  condemnation 
petition,  immediate  possession  may  he  taken  and  the 
property  may  he  occupied,  used,  and  improved  for 
the  purposes  of  this  Act  {this  section  and  section  171 
of  Title  50),  notwithstanding  any  other  law.  *  *  *" 
(Italics  ours.) 

Executive  Order  9217  is  as  follows: 

"By  virtue  of  and  pursuant  to  the  authority  vested 
in  me  by  Title  II  of  the  Second  War  Powers  Act, 
1942,  approved  March  27,  1942  (Public  Law  507, 
77th  Congress)  (section  171  note  and  section  632  of 
this  Appendix),  the  Reconstruction  Finance  Corpora- 
tion is  hcrchy  authorised  to  exercise  the  authority 
contained  in  the  said  Title  II  of  the  Second  War 
Powers  Act,  1942  (section  171,  note  and  section  632 
of  this  Appendix),  to  acquire,  use,  and  dispose  of 
any  real  property,  temporary  use  thereof,  or  other 
interest  therein,  together  with  any  personal  property 
located  thereon,  or  used  therewith,  that  the  Corpora- 
tion shall  deem  necessary  for  military,  naval  or  other 
war   purposes."      (Italics   ours.) 

This  is  the  law  which  gave  Reconstruction  Finance  Cor- 
poration and  the  United  States  Government  the  right  to 
act,  and  it  is  under  such  law  that  we  must  determine  the 
legality  of  their  acts. 

On  September  18,  1942,  Reconstruction  Finance  Cor- 
poration, pursuant  to  the  authority  granted  to  it  by  the 
aforesaid  executive  order,  adopted  a  resolution  which 
provided  for  the  taking  of  land  only.  ( Tr.  p.  220,  fol. 
31.]     The  resolution  is  attached  to  the  original  complaint, 
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is  set  forth  in  full  at  Tr.  p.  72,  and  its  adoption  is  ad- 
mitted. It  directed  the  Attorney  General  to  file  suit  to 
condemn  said  land,  and  pursuant  thereto  suit  to  condemn 
land  was  filed  September  28,  1942.  Upon  filing  of  the 
suit,  there  was  filed  a  declaration  of  taking  of  land  [Tr. 
pp.  20  and  21]  and  an  order  of  taking  was  made  by 
Judge  Beaumont,  which  likewise  only  authorized  the 
taking  of  land.  On  September  28,  1942,  Judge  Beaumont 
signed  an  order  for  immediate  possession  which  author- 
ized taking  possession  of  land  only.  [Tr.  p.  14,  fol  12, 
to  p.  19,  fol.  16.]  This  order  directed  the  United  States 
Marshall  to  post  a  notice  of  the  taking  of  such  land. 

The  Union  Oil  Company,  a  corporation,  was  designated 
agent  of  Defense  Plant  Corporation  to  take  possession  of 
such  land.  [Tr.  p.  67.]  Notwithstanding  the  fact  that 
the  resolution  of  taking  and  the  order  for  immediate  pos- 
session only  referred  to  land,  Defense  Plant  Corporation 
directed  its  agent,  Union  Oil  Company,  to  take  possession 
of  all  personal  property  on  the  land  and  to  make  an  in- 
ventory thereof.  [Tr.  p.  67,  par.  11.]  Pursuant  thereto. 
Union  Oil  Company  entered  into  possession  of  the  real 
and  personal  property  of  appellants  and  took  an  inventory 
of  the  personal  property.     This  inventory  is  headed: 

"INVENTORY  OF  THE  PROPERTY  AND  EQUIP- 
MENT REFERRED  TO  IN  PARAGRAPHS  XIII.  XIV 
AND  XV  OF  THE  FIRST  AMENDED  COMPLAINT 
FILED  HEREIN,  AND  WHICH  IS  TO  BE  ACQUIRED 
BY  CONDEMNATION  IN  THE  ABOVE  ENTITLED 
ACTION.     (80)" 

In  such  inventory  appears  a  list  of  items  headed  "Items 
Deleted  from  Original  Inventory  as  Indicated  as  Not 
Being  Needed  in  Playa  Del  Rey  Project"  [Tr.  pp.  97  to 
100,  incl.J,  in  reference  to  appellant  Samarkand's  pi-op- 
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erty  and  as  to  Treasure  Company's  property  at  transcript 
pages  108  to  118  inclusive. 

After  Defense  Plant  Corporation  and  its  agent,  Union 
Oil  Company,  were  unlawfully  in  possession  of  the  per- 
sonal property  of  appellants  since  September  28,  1942,  in 
spite  of  appellants'  protests,  in  the  month  of  October, 
1943,  Reconstruction  Finance  Corporation  passed  an 
amendatory  resolution  for  the  taking  of  defendants'  per- 
sonal property,  but  by  such  action  Reconstruction  Finance 
Corporation  did  not  expressly  ratify  the  unlawful  taking, 
even  if  it  had  such  powers.     It  merely  resolved: 

"Resolved  herewith,  That  it  is  necessary  and  ad- 
vantageous in  carrying  out  the  authority  vested  in 
Defense  Plant  Corporation  to  acquire  by  condemna- 
tion the  machinery  and  equipment  described  in  said 
Exhibit  "C."     [Tr.  p.  81.] 

This  Exhibit  "C"  contained  a  list  of  the  personal  property 
of  appellants,  which  had  theretofor  been  unlawfully  taken, 
under  the  headings  hereinbefore  set  forth.  The  foregoing 
resolution  speaks  of  Defense  Plant  Corporation's  author- 
ity to  acquire  property  by  condemnation.  In  so  far  as 
the  Second  War  Powers  Act  and  resolutions  pursuant 
thereto  are  concerned,  and  federal  law  generally,  it  is 
sufficient  to  say  that  Defense  Plant  Corporation  was  never 
given  authority  to  take  property  for  war  purposes. 

In  November,  1943,  appellants  filed  separate  actions 
against  Union  Oil  Company  in  the  Los  Angeles  Superior 
Court  to  recover  certain,  of  the  personal  property  unlaw- 
fully taken  and  withheld.  Defense  Plant  Corporation  in- 
tervened in  said  actions. 

On  Tanuary  12,  1944,  an  amended  complaint  in  con- 
demnation was   filed  in  Action  2454-B  in  which   it  was 


sought  to  condemn  all  of  appellants'  personal  property, 
both  that  deemed  necessary  and  that  not  deemed  necessary 
for   the   project,   by    Union   Oil   Company,    its   operating 
agent.      [Tr.  pp.  il  to  46,  incl.j      Appellants  filed  their: 
answers  thereto.     [Tr.  pp.  47  to  51,  inch] 

The  answers  said  in  part : 

"That  said  personal  property  so  belonging  to 
Samarkand  Oil  Company,  a  corporation,  was  on  Sep- 
tember 28,  1942  unlawfully  taken  by  the  United 
States  of  America,  Reconstruction  Finance  Corpora- 
tion, a  Federal  Corporation,  and  Defense  Plant  Cor- 
poration, a  Federal  Corporation,  and  their  agents,  and 
that  said  material  and  supplies,  personal  property  and 
improvements  were  on  the  28th  day  of  September. 
1942.  of  the  reasonable  value  of  $261,104.14,  and  the 
United  States  of  America,  Reconstruction  Finance- 
Corporation,  a  Federal  Corporation  and  Defense 
Plant  Corporation,  a  Federal  Corporation,  and  their 
agents,  at  all  times  since  said  28th  day  of  September, 
1942,  so  unlawfully  retain  possession  of  said  prop- 
erty." 

The  agents  referred  to  were  Union  Oil  Company  and  its] 
employees. 

Defense  Plant  Corporation  sought  to  abate  the  State 
Court  actions  against  Union  Oil  Company  filed  November 
15,  1943,  in  which  it  intervened,  but  was  unsuccessful  in 
so  doing.  [Tr.  pp.  155  to  161,  inch]  The  opinion  of  Judge 
Palmer  is  carefully  considered  and  he  denied  the  motion 
to  abate. 

Thereupon,  appellee,  by  motion  in  action  No.  2454-B, 
sought  to  enjoin  appellants  herein  from  proceeding  with 
the  trial  of  said  actions  in  the  State  Court.     During  Judge 
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Beaumont's  absence,  to  whom  the  case  was  regularly  as- 
signed, Judge  McCormick  heard  the  motion. 

After  lengthy  argument.  Judge  McCormick  denied  it  in 
toto.  A  copy  of  his  well  considered  decision  will  be  found 
at  transcript  pages  52  to  63,  inclusive. 

As  we  contend  that  Judge  McCormick's  decision  is  the 
law  of  the  case,  it  is  necessary  that  the  decision  be  care- 
fully studied. 

Judge  McCormick  said  in  part  at  page  53: 

"Notwithstanding  the  limitations  of  the  order  for 
possession,  the  seizure  made  by  the  Government  on 
September  28,  1942,  included  personal  property,  as 
well  as  real  property,  of  the  Treasure  Company  and 
Samarkand  Oil  Company,  the  two  defendants  in  this 
action  that  are  resisting  the  instant  motion  for  in- 
junction. 

"The  purpose  of  the  acquisition  of  the  subject  prop- 
erties was  to  provide  gas  storage  facilities  for  defense 
needs  on  the  site  of  depleted  oil  wells.  However, 
the  record  discloses  that  personal  property  not  af- 
fixed to  the  realty  was  seized  by  the  agents  of  the 
Government  and  that,  also,  a  producing  oil  well  is  now 
in  the  hands  of  the  Government  agents." 

Again,  at  page  61,  transcript,  Judge  McCormick  said: 
"The  fair  preponderance  of  the  evidence  before  us 
establishes,  we  think,  that  the  present  claim  that  it 
was  the  intention  from^  the  inception  of  the  project  to 
acquire  the  personalty  is  an  afterthought  conceived  to 
avoid  possible  consequences  of  the  seizure  of  Septem- 
ber 28,  1942." 

An  appeal  was  taken  by  the  Government  from  Judge 
McCormick's  decision  but  was  later  dismissed.  Thereupon, 
the  State  Court  actions  proceeded  to  trial.  Both  Reconstruc- 
tion Finance  Corporation  and  Union  Oil  Company  were 


parties  to  such  action,  the  first  as  intervenor,  the  latter  as 
party  defendant.  Judj^^ment  was  rendered  for  appellants 
herein  in  both  actions.  The  written  decision  of  Judge  ' 
Palmer  will  be  found  at  transcript  pages  162  to  170,  in- 
clusive. Findings  of  Fact  and  Conclusions  of  Law  and 
Judgment  in  the  case  of  appellant  Treasure  Company  will 
be  found  at  transcript  pages  135  to  151,  inclusive.  A 
similar  Finding  and  Judgment  was  entered  in  appellant 
Samarkand's  case. 

These  judgments  have  long  since  become  final. 

Defense  Plant  Corporation  was  a  party  to  the  motion 
before  Judge  McCormick  and  to  the  cases  tried  before 
Judge  Palmer. 

Defense  Plant  Corporation  is  also  a  party  to  the  present 
proceeding. 

The  law  laid  down  by  Judge  McCormick  and  Judge 
Palmer  is  binding  and  conclusive  on  appellee  herein. 

After  the  determination  of  said  State  actions,  appellants 
filed  two  additional  State  actions  each,  one  of  such  ac- 
tions on  behalf  of  each  appellant  against  Union  Oil  Com- 
pany, a  corporation,  being  to  recover  personal  property 
consisting  of  oil  equipment  not  covered  by  the  original 
actions  or  its  value  and  damages  for  its  withholding. 
Service  was  made  upon  Union  Oil  Company  and  it  filed 
its  answers  to  such  suits. 

Thereafter,  appellee  served  and  filed  a  petition  for  in- 
junction against  appellants  in  the  United  States  District 
Court  seeking  to  enjoin  appellants  from  proceeding  with 
the  trial  of  said  State  actions  against  Union  Oil  Com- 
pany. |Tr.  pp.  66  to  118.  incl.]  At  the  same  time,  ap- 
]iellee  caused  to  be  served  and  filed  a  notice  of  motion  for 
injunction.     [Tr.  pp.   119  to  121,  inch]     Appellants  filed 
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their  answer  thereto,  which  will  be  found  at  transcript 
pages  121  to  151,  inclusive. 

The  motion  came  on  for  hearing  on  June  10,  1946.  The 
record  of  this  hearing  will  be  found  at  transcript  pages 
197  to  266,  inclusive. 

During  the  proceedings,  counsel  for  appellants  informed 
the  Court  that  there  were  two  sets  of  actions  pending  in 
the  State  Court,  one  involving  the  taking  of  oil  from  the 
land  of  each  appellant,  and  the  other  action  involving  per- 
sonal property.  That  as  to  the  two  cases  involving  oil,  it 
was  not  the  intention  of  appellants  to  try  such  cases  until 
after  the  determination  of  the  condemnation  suit.  [Tr. 
p.  219.] 

After  submission  and  on  January  27,  1947,  a  temporary 
injunction  was  issued  by  Judge  Beaumont,  enjoining  and 
restraining  appellants  from  proceeding  with  the  trial  of 
the  two  State  actions  involving  personal  property.  Be- 
cause of  the  statement  of  counsel  that  appellants  did  not 
intend  to  proceed  with  the  cases  involving  the  taking  of 
oil,  no  order  was  made  therein. 

This  order  will  be  found  at  transcript  pages  171  to  175, 
inclusive. 

Thereafter,  by  stipulation,  an  order  was  made  modify- 
ing the  order  of  January  27,  1942,  nunc  pro  tunc,  to  ex- 
pressly provide  that  appellants  are  enjoined  and  restrained 
from  proceeding  further  in  said  State  Court  actions  in- 
volving personal  property  until  the  further  order  of  the 
Court.  This  modifying  order  will  be  found  at  transcript 
pages  176  to  178. 

Thereafter,  appellants  filed  their  written  notices  of 
motion  to  dissolve  and  vacate  the  interlocutory  injunction 
granted  January  27,  1947, 
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Said  motion  was  made  upon  the  ground  that  the  order  ■ 
and  decree  was  erroneously  and  improvidently  made  and 
granted  and  its  continuance  would  work  an  unjust  hard- 
ship upon  appellants.     Said  motion  was  based  upon  the  : 
papers,  files,  and  records  in  the  condemnation  suit,  Re-  j 
construction  Finance  Corporation  resolution  of  September  i 
18,   1942,  original  complaint  in  condemnation,  order  for  i 
immediate  possession  dated  September  28,  1942,  amenda-  | 
tory  resolution  of  Reconstruction  Finance  Corporation  of  ' 
October   19,   1942,  declaration  of  taking  of  October  26, 
1942,   amendatory   resolution   of   Reconstruction   Finance 
Corporation  of  October  4,  1943.  first  amended  condemna- 
tion  complaint,  conclusions   of   law,   and  decision   on   in- 
junction  by   Judge    McCormick.   and   affidavit    by    G.    de 
Breltcvillc.      |  Tr.   pp.    179  to    185.] 

This  motion  came  on  for  hearing  before  Judge  Beau- 
mont and  was  resisted  by  counsel  for  appellee.  The  motion 
was  denied.  (Tr.  p.  185.]  This  appeal  was  taken  from 
such  order  so  made.     [Tr.  p.  186.] 

III. 

Specification  of  Errors. 

( 1 )  The  United  States  District  Court  erred  in  making 
said  order  of  August  4,  1947,  in  that  in  making  said  or- 
der said  Court  abused  its  discretion  and  disregarded  estab- 
lished principles  of  law  in  refusing  to  dissolve  its  injunc- 
tion previously  given,  because  by  such  refusal  it  denied 
to  these  appellants  all  recourse  for  the  wrongful  taking 
of  said  appellants'  personal  property  on  September  28, 
1942,  its  detention  thereafter,  its  subsequent  deterioration, 
and  for  the  value  of  its  use  from  September  28.  1942, 
until  January   12,   1944. 
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IV. 
ARGUMENT. 

Summary  of  Points  Relied  Upon. 

(1)  The  United  States  District  Court  has  jurisdiction 
to  dissolve  an  injunction  if  the  Court  is  convinced  that  it 
was  improvidently  granted  in  the  first  instance,  though 
there  has  been  no  change  in  circumstances  since  the  in- 
junction was  granted. 

(2)  An  order  refusing  to  dissolve  an  injunction  is  ap- 
pealable either  under  28  U.  S.  C.  A.  227,  or  under  Section 
963  of  the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia. 

(3)  An  order  of  a  District  Court  granting  or  vacating, 
or  refusing  to  vacate,  an  injunction,  may  be  reversed  if  the 
Court  abused  its  discretion  in  so  doing,  or  it  appears  that 
there  has  been  a  disregard  for  established  principles  of 
law. 

(4)  The  United  States  District  Court  abused  its  dis- 
cretion and  disregarded  established  principles  of  law  in 
refusing  to  dissolve  its  injunction  previously  given,  be- 
cause by  such  refusal  it  denied  to  these  appellants  all  re- 
course for  the  wrongful  taking  of  said  appellants'  personal 
property  on  September  28,  1942,  its  detention  thereafter, 
its  subsequent  deterioration,  and  for  the  value  of  its  use 
from  September  28,  1942,  until  January  12,  1944,  for  the 
following  reasons : 

(a)  The  machinery  and  equipment  described  in  the 
State  Court  actions--  being  personal  property  as  be- 
tween the  respondent  government  and  these  appel- 
lants, the  District  Court  acquired  no  jurisdiction  over 
the  personal  property  described  in  said  State  Court 
actions  until  the  filing  of  the  Amended  Complaint  on 
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January  12,  1944,  by  which  a  new  cause  of  action 
was  stated  by  which  it  was  first  sought  to  condemn 
said  personal  property,  and  therefore,  no  award  can 
be  made  to  these  appellants  in  the  condemnation  ac- 
tion for  the  use  and  deterioration  in  value  of  the 
personal  property  between  the  filing"  of  the  original 
Complaint  on  September  2S,  1942,  and  the  filing  of 
pleading  designated  an  Amended  Complaint,  which 
was  in  fact  a  Supplemental  Complaint,  on  January 
12,  1944. 

(b)  Although  the  so-called  Amended  Complaint  in 
the  condenmation  action  was  filed  January  12,  1944, 
whereby  it  was  sought  to  condemn  the  personal  prop- 
erty described  in  the  State  Court  actions,  the  com- 
mencement of  the  State  Court  actions  on  September 
27,  1945,  and  the  maintenance  thereof  do  not  con- 
stitute a  violation  of  the  rule  that  the  Court  which 
first  acquires  jurisdiction  in  an  action  in  rem  is  en- 
titled to  retain  exclusive  jurisdiction  of  such  action, 
because  the  State  Court  actions  in  so  far  as  they 
seek  to  recover  the  value  of  the  loss  of  the  use  and 
of  the  depreciation  in  value  of  such  personal  prop- 
erty are  actions  in  personam  rather  than  actions  in 
rem,  and  the  District  Court  is  without  jurisdiction  to 
grant  relief  for  the  unlawful  taking  and  detention  of 
such  personal  property. 

(c)  The  conclusions  of  the  Court  and  its  decisions 
on  the  Motion  for  Injunction  rendered  herein  by  the 
Honorable  Paul  J.  McCormick  of  the  United  States 
District  Court  on  June  12,  1945.  and  the  Findings  of 
Fact.  Conclusions  of  Law  and  Judgment  rendered  by 
Judge  William  J.  Palmer  on  October  24,  1945,  in 
State  Court  actions  489318  and  489319,  are  res  ad- 
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judicata  in  this  action,  in  so  far  as  they  determine 
that  the  personal  property  of  appellants  taken  on  Sep- 
tember 28,  1942,  was  wrongfully  taken  and  that  such 
wrongful  taking  has  never  been  ratified  by  the  re- 
spondent government  or  any  agency  thereof. 

(d)  The  determination  by  the  Circuit  Court  of 
Appeals  in  this  condemnation  proceeding,  in  United 
States  V.  Samuel  Block,  160  F.  (2d)  604,  that  the 
award  made  for  the  taking  of  personal  property  in 
connection  with  condemnation  porceedings  must  be 
predicated  upon  the  value  of  the  property  when  it  is 
first  lawfully  taken  pursuant  to  such  proceedings,  is 
the  law  of  the  case. 

(e)  The  prosecution  of  the  State  Court  actions 
will  in  no  wise  interfere  with  the  jurisdiction  of  the 
District  Court  to  proceed  to  trial  and  to  make  an 
award  to  these  appellants  for  the  value  of  their  lease- 
hold interest  in  the  real  property  and  the  value  of 
their  personal  property  at  the  time  of  the  filing  of  the 
Amended  Complaint  in  the  condemnation  action  on 
January  12,  1944. 

(f)  Defendant  Treasure  Company  having  the 
right  to  remove  improvements  put  on  the  land  covered 
by  its  lease,  it  was  not  entitled  to  recover  compensa- 
tion for  such  improvements  in  this  condemnation  ac- 
tion, until  the  Supplemental  or  Amended  Complaint 
was  filed. 

(g)  The  provisions  of  Section  265  of  the  l^ederal 
Judicial  Code  renders  the  granting  of  the  injunction 
in  this  case  erroneous,  an  abuse  of  discretion,  and  a 
violation  of  established  principles  of  law,  and  there- 
fore, said  order  refusing  to  vacate  said  injunction 
should  be  reversed. 
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ARGUMENT  UNDER  ABOVE  POINTS. 

(1)  The  United  States  District  Court  Has  Jurisdic- 
tion to  Dissolve  an  Injunction  if  the  Court  Is 
Convinced  That  It  Was  Improvidently  Granted  in. 
the  First  Instance,  Though  There  Has  Been  No 
Change  in  Circumstances  Since  the  Injunction 
Was  Granted. 

hi  the  case  of  Atucricaii  Iiis.  Co.  v.  Scheufler,  129  F. 
(2d)  143,  a  preliminary  injunction  was  procured  by  cer- 
tain insurance  companies  restraining  the  attorney  general 
from  interfering  with  the  collection  of  a  proposed  increase 
in  the  insurance  rates  of  the  plaintiff  companies  before  ai 
judicial  determination  was  had  of  the  plaintiffs'  rights  to 
collect  such  increased  rates.  By  the  terms  of  the  injunction 
the  plaintiffs  were  permitted  to  collect  the  increased  rates 
pending  the  trial  on  condition  that  such  sums  be  paid  intO' 
court.  By  the  final  judgment  it  was  determined  that  all 
of  the  impounded  funds  should  be  returned  to  the  policy 
holders  in  proportion  to  their  respective  contributions  to 
the  funds  on  deposit  with  the  court  and  the  injunction! 
was  thereupon  dissolved.  The  court  in  holding  that  the 
injunction  went  further  than  merely  preserving  the  status 
quo  in  that  it  permitted  the  taking  of  the  increased  rates 
from  the  i)olicy  holders  and  transferring  them  to  the  cus- 
tody of  the  court,  said  at  page  147: 

"They  had  originally  been  collected  from  the  pol- 
icyholders, not  by  reason  of  any  legal  rate  schedule,, 
but  by  virtue  of  injunctions  which  were  entered  per- 
mitting the  collection  of  an  increased  premium  rate 
on  condition  that  the  amount  of  the  increase  be  de- 
posited in  court  to  await  final  hearing.  It  is  worthy 
of  note  that  these  interlocutory  injunctions  went  fur- 
ther than  merely  preserving  the  status  quo  until  final  I 
hearing.  They  in  effect  permitted  taking  this  premiunii 
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money  from  one  party  to  the  suit  and  transferring  it 
to  the  custodian  of  the  court.  This  conditional  relief 
was  granted  in  the  discretion  of  the  court.  There  was 
no  right  in  the  insurance  companies  to  collect  this  in- 
crease in  premium.  Its  collection  pendente  lite  was 
not  essential  to  preserve  the  status  quo  of  the  matter 
in  controversy,  but  the  injunctions  rather  disturbed 
that  status.  The  suits  might  well  have  been  prose- 
cuted without  the  granting  of  the  interlocutory  in- 
junctions. Having  granted  these  injunctions,  the 
court  had  a  right  to  modify  or  dissolve  them.  The 
plaintiifs  acquired  no  perpetual  or  vested  right  in  the 
remedy,  but  the  injunctional  orders  were  ambulatory 
in  character,  going  forward  with  the  progress  of  the 
litigation." 

So  in  the  present  case  neither  the  United  States  Mar- 
shal nor  Union  Oil  Company  had  any  legal  right  to  take 
the  personal  property  of  these  defendants  prior  to  January 
12,  1944,  the  date  of  the  filing  of  the  amended  complaint, 
and  hence  the  District  Court  could  not  compensate  these 
appellants  for  the  depreciation  or  loss  of  appellants'  per- 
sonal property  occurring  between  September  28,  1942,  and 
January  12,  1944. 

Therefore  the  injunction  restraining  the  prosecution  of 
the  State  Court  Actions  Nos.  505-967  and  505-968  could 
not  operate  to  maintain  the  status  quo  but  rather  disturbed 
it  in  that  it  takes  from  these  appellants  the  right  to  prose- 
cute the  State  Court  actions  for  the  recovery  of  the  pos- 
session of  their  personal  property  thus  unlawfully  taken 
by  the  United  States  Marshal  and  Union  Oil  Com- 
pany, or  the  value  of  such  property,  the  respondent 
herein  not  being  obligated  to  respond  in  damages  in  re- 
spect to  the  loss  and  deterioration  of  such  personal  prop- 
erty between  September  28,  1942,  and  January  12,  1944. 
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In  Westerly  JVatericorks  v.  Town  of  Westerly,  77  Fed. 
783,  plaintiff  brought  an  action  to  restrain  the  defendant 
Town  from  proceeding  with  the  construction  of  a  mu- 
nicipal water  works  after  the  plaintiff"  had  expended  con- 
siderable money  in  erecting  the  waterworks  pursuant  tc  a 
contract  between  plaintiff  and  defendant  whereby  the  plain- 
tiff' had  been  granted  the  exclusive  right  to  use  the  high- 
ways of  the  defendant  Town  for  the  installation  of  plain- 
tiff's water  mains  for  the  purpose  of  supplying  the  inhabi- 
tants of  the  Town  with  water.  The  Circuit  Court  in 
ix)inting  out  that  the  motion  to  dissolve  an  injunction  is 
not  equivalent  to  a  motion  for  a  rehearing  of  the  appli- 
cation for  the  injunction,  said  at  page  784: 

"The  first  objection  is  to  the  form  of  these  motions. 
Whatever  may  be  the  precise  wording  of  the  motions, 
they  were  intended  to  be,  and  should  be  treated  as, 
motions  to  dissolve  a  preliminary  injunction,  and  not 
motions  for  a  rehearing,  as  that  term  is  generally 
understood." 

Furthermore,  the  court  in  holding  that  the  order  grant 
ing  a  temporary   ( or  what  under  the  California  Code  is 
designated  as  a  preliminary)  injunction  is  at  all  times  sub 
ject  to  motion  in  the  Federal  Trial  Court  to  be  vacated 
or  modified,  said  at  pages  784-5: 

"Interlocutory  orders  granting  temporary  injunc- 
tions pending  a  hearing  on  the  merits  are  at  all  times 
subject  to  motion  to  vacate  or  modify.  These  orders 
are  not  governed  by  the  rules  which  apply  to  rehear- 
ings,  where  the  merits  of  a  case  have  been  decided 
upon  proper  proofs.  The  granting  or  refusing  of 
such  injunction  is  addressed  to  the  sound  discretion 
of  the  court,  and  is  not  a  determination  of  the  merits! 
of  the  case,  and  cannot  operate  as  such  except  by 
stipulation  of  both  parties.     According  to   the  du 
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course  of  equity  procedure,  no  hearing  can  be  had  on 
the  merits,  and  no  final  decree  entered,  until  after  an- 
swer, replication,  and  proofs  taken  in  the  regular 
manner.  The  complainant  in  the  present  case  seems 
to  have  proceeded  upon  the  theory  that  the  hearing 
before  Judge  Carpenter  on  motion  for  a  preliminary 
injunction  was  in  the  nature  of  a  final  hearing,  and 
should  be  treated  as  such,  but  this  is  clearly  an  error. 
If  the  court,  in  its  decision,  chose  to  enter  upon  a  dis- 
cussion of  the  merits  of  the  case,  that  circumstance 
cannot  in  any  way  operate  to  change  the  real  charac- 
ter of  the  order." 

The  objection  to  the  setting  of  the  motion  for  hearing 
was  denied  and  the  matter  set  down  for  hearing  on  its 
merits. 

In  Indiana  Quartered  Oak  Co.  v.  Federal  Trade  Com., 
58  F.  (2d)  182,  the  petitioner  sought  a  writ  of  certiorari 
to  review  an  order  made  by  the  defendant  Federal  Trade 
Commission  restraining  petitioner  from  using  the  name 
"Philippine  Mahogany"  in  connection  with  the  sale  of  cer- 
tain wood  imported  from  the  Philippine  Islands.  The  writ 
was  denied  by  the  Circuit  Court  of  Appeals  which  had 
original  and  exclusive  jurisdiction  to  review  orders  of  the 
Federal  Trade  Commission.  Thereafter  the  proceedings 
were  had  before  the  defendant  Federal  Trade  Commission 
in  which  it  was  determined  that  the  use  of  the  designation 
"Philippine  Mahogany"  was  proper  in  connection  with  the 
wood  in  question.  The  petitioner  thereupon  moved  for 
an  order  vacating  the  injunction  in  question.  The  court 
in  holding  that  a  Federal  Court  in  equity  has  inherent 
power  to  modify  injunctive  orders  upon  good  cause  shown 
and  where  e(|uity  demands  such  action,  said  at  page  184: 

"This  court  therefore  has  original  jurisdiction  in 
the  matter  of  setting  aside  or  modifying  orders  of  the 
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Commission.  With  such  original  jurisdiction,  it  has 
the  power  to  vacate  its  own  order  upon  good  cause 
shown  and  where  equity  demands  such  action.  Such 
power  is  inherent  in  a  court  of  equity  where  a  modi- 
fication of  an  injunctive  order  is  sought." 

It  is  significant  that  since  the  granting  of  the  injunction 
on  January  27 ,  1947,  the  United  States  Circuit  Court 
OF  Appeals  for  the  Ninth  Circuit  rendered  its  opinion 
on  March  22,  1947,  in  the  case  of  United  States  v.  Samuel 
Block,  160  F.   (2d)  604.     The  appeal  in  the  Block  case 
was  taken  by  the  respondent  herein  from  a  decree  made 
in   the  above   entitled   action   awarding  defendant   Block 
compensation  for  the  condemnation  of  his  personal  prop- 
erty and  leasehold.     By  this  decision  the  Circuit  Court  of 
Appeals   held   that   the  award   in   a  condemnation   action  ; 
must  be  predicated  on  the  value  of  the  property  at  the  ■ 
time   of    the   legal    taking   by    the   governmental    agency.  • 
Personal  property  cannot  be  legally  taken  until  a  suit  is  ; 
filed    to    condemn    personal    property.      This    amendment  ^ 
was  filed  Jan.  12.  1944.    Such  holding  by  the  Circuit  Court  1 
of  Appeals  is  now  the  law  of  the  case  as  to  the  time  at  I 
which  the  value  must  be  fixed  for  the  purpose  of  com- 1 
puting  the  award  to  be  made  for  the  taking  of  the  per-  < 
sonal  property  of  the  appellants  Treasure  Company  and  i 
Samarkand    Oil    Company,    namely,    not    earlier    than  | 
January    12.    1944. 

The  decision  in  the  Block  case  would  preclude  this  Court 
from  allowing  any  compensation  to  these  appellants  on, 
account  of  depreciation  or  loss  of  the  said  appellants 
personal  property  between  September  28,  1942,  and  Janu- 
ary 12,  1944.  It  follows  that  the  respondent's  contention 
that  the  respondent  herein  is  obligated  to  pay  these  ap 
pellants    the   reasonable   value   of    the    personal   property 
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taken  at  the  time  of  its  tortious  taking  by  the  Union  Oil 
Company  on  September  28,  1942,  cannot  be  maintained. 
The  appellants  herein  must  have  recourse  to  the  actions 
in  the  State  Court  against  the  Union  Oil  Company  in 
order  to  recover  for  the  deterioration  and  loss  of  the  per- 
sonal property  of  these  appellants  between  September  28, 
1942,  and  January  12,  1944. 

Under  these  circumstances  the  District  Court  should 
have  dissolved  the  injunction  of  January  27,  1947,  if  it 
was  convinced  that  the  injunction  should  not  have  been 
granted  in  the  first  instance  either  by  reason  of  misap- 
prehension by  the  Court  of  the  facts  or  the  law  applicable 
thereto  regardless  of  whether  there  had  been  a  change  in 
the  circumstances  or  not.  As  it  is  clear  that  the  granting 
of  the  temporary  injunction  was  contrary  to  law,  the  Court 
should  have  immediately  vacated  it  upon  motion. 

(2)  An  Order  Refusing  to  Dissolve  an  Injunction  Is 
Appealable  Either  Under  28  U.  S.  C.  A.-227,  or 
Under  Section  963  of  the  Code  of  Civil  Procedure 
of  the  State  of  California. 

40  U.  S.  C.  A.  258  provides  that  the  procedure  in  con- 
demnation actions  in  the  Federal  Court  shall  be  governed 
by  the  State  law. 

28  U.  S.  C.  A.,  following  723(c),  Rule  81-a-7  provides 
that  the  rules  of  civil  procedure  shall  apply  to  appeals  in 
proceedings  for  the  condemnation  of  property  under  the 
power  of  eminent  domain  but  are  not  otherwise  applicable. 

28  U.  S.  C.  A.  227  provides  that  an  appeal  will  He  from 
an  order  refusing  to  dissolve  an  injunction. 

Section  963  of  the  Code  of  Civil  Procedure  of  the 
State  of  California  provides  for  an  appeal  from  an  order 
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I 
refusing  to  dissolve  an  injunction.    The  pertinent  portions 

of  Section  963  of  the  Code  of  Civil  Procedure  read  as  1 

follows : 

"Section   963.      (Cases   in   which   appeal   may   be 
taken    from   Superior   Court.)      An   appeal   may   be  i 
taken  from  a  superior  court  in  the  following  cases: 
*♦*****♦ 

2.     From  an  order  granting  a  new  trial  or  deny 
ing  a  motion  for  judgment  notwithstanding  the  ver- 
dict, or  granting  or  dissolving  an  injunction,  or  re 
fusing  to  grant  or  dissolve  an  injunction,  *  *  *" 

It  follows  that  if  the  order  here  in  question  is  not  ap- 
pealable under  28  U.  S.  C.  A.  227  because  40  U.  S.  C.  A. 
258  provides  that  the  State  law  shall  govern  the  procedure 
in  Federal  condemnation  actions,  the  order  here  in  ques- 
tion is  appealable  under  Section  963  of  Code  of  Civil 
Procedure. 

In  Western  Union  Tel.  Co.  v.  Louisville  &  N.  R.  Co., 
201  l-'ed.  919,  the  court  in  holding  that  the  only  question 
presented  on  the  appeal  from  the  order  restraining  the 
prosecution  of  the  condemnation  proceeding  was  whether 
or  not  the  trial  District  Court  had  rightfully  exercised  its 
discretion  in  granting  the  injunction,  said  at  page  923 : 

"All  further  propositions  of  error  relate  alone  to 
the  issues  tendered  by  the  bill  upon  the  merits  of  the 
controversy,  which  require  hearing  in  conformity 
with  the  rules  of  equity  for  determination  of  all  is- 
sues both  of  fact  and  law.  The  bill  states,  as  we  be- 
lieve, entertainable  cause  for  a  hearing  in  equity,  so 
that  the  appeal  from  the  interlocutory  order  raises 
this    single    question :     Was    judicial    discretion  ■  ex- 
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ceeded  in  staying  the  condemnation  proceedings  pend- 
ing such  hearing? 

"Under  the  impressions  of  fact  stated  in  the  ruling 
of  the  trial  court,  founded  on  the  preliminary  affi- 
davits, we  believe  the  discretion  was  rightly  exercised, 
and  the  order  accordingly  is  affirmed." 

It  would  appear  from  this  that  the  order  refusing  to 
vacate  the  preliminary  injunction  in  the  present  case  is 
an  appealable  order. 

In  Puget  Sound  Power  &  Light  Co.  v.  Asia,  2  F.  (2d) 
485,   the  court  said  at  page  489: 

"  'An  examination  of  the  cases  .  .  .  will  show  that 
in  every  well-considered  case,  when  an  injunction 
restraining  already  instituted  proceedings  in  a  state 
court  has  been  issued  by  a  United  States  court,  it 
was  either  based  on  a  decree  or  judgment  of  the 
United  States  court  which  it  was  necessary  and  proper 
to  enforce;  or,  if  issued  prior  to  judgment  or  decree, 
it  was  directed  against  a  party  who,  after  jurisdiction 
over  him  and  the  cause  was  fully  vested,  had  re- 
sorted to  proceedings  in  the  state  court  necessarily 
conflicting  with,  if  not  ousting,  the  jurisdiction  of  the 
United  States  Court.'  " 

In  any  event  if  it  be  said  that  the  order  here  in  ques- 
tion is  not  appealable  under  2S  U.  S.  C.  A.  227  because 
condenmation  actions  arQ  governed  by  the  state  law,  then 
the  ovditr  under  consideration  is  appealable  under  Section 
963  of  the  Code  of  Civil  Procedure  of  the  State  of  Cali- 
fornia. 


—22— 

(3)  An  Order  of  a  District  Court  Granting  or  Va- 
cating, or  Refusing  to  Vacate,  an  Injunction,  May 
Be  Reversed  if  the  Court  Abused  Its  Discretion 
in  So  Doing,  or  It  Appears  That  There  Has  Been 
a   Disregard   for   Established   Principles   of   Law. 

In  A'isonoff  v.  Irving  Trust  Co.^  68  F.  (2d)  32,  at  page 
33  of  the  decision,  it  is  said: 

"*  *  *  (1)  The  record  fairly  shows  that  the  de- 
fendant does  what  it  is  thus  charged  with  doing.  It 
seeks  to  justify  its  conduct  in  these  respects  by  show- 
ing as  to  (a)  and  (b)  that  what  it  receives  is  law- 
fully allowed  to  it  as  expenses,  and  as  to  (c)  that  it 
acts  by  express  authorization  under  Rule  30  of  the 
District  Court  duly  approved,  and  within  the  scope 
of  General  Order  in  Bankruptcy  46  promulgated  by 
the  Supreme  Court  (11  U.  S.  C.  A.  Section  53).  As 
the  facts  are  clear  on  the  record,  the  plaintiff's  right 
to  an  injunction  pendente  lite  involves  no  element  of 
discretion,  but  depends  rather  on  her  right  to  a  per- 
manent injunction.  The  element  of  time  when  the 
restraint  shall  become  effective,  if  ever,  is  alone  the 
distinguishing  feature,  and  so,  while  the  general  rule 
is  that  the  grant  or  refusal  of  a  preliminary  injunc- 
tion falls  within  the  exercise  of  a  sound  discretion 
by  the  trial  court,  that  does  not  obtain  where  there 
has  been  a  refusal  or  failure  to  follow  clearly  estab- 
lished principles  of  law  properly  applicable  to  facts 
not  in  dispute.  Winchester  Repeating  Arms  Co.  v. 
Olmsted  (C.  C.  A.),  203  F.  493.  Compare  Union 
Tool  Co.  V.  Wilson,  259  U.  S.  107,  112.  42  S.  Ct. 
427,  66  L.  Ed.  848.  Consequendy  the  denial  of  the 
injunction  pendente  lite  cannot  be  supported  merely 
as  a  ruling  within  the  proper  bounds  of  the  discretion 
of  the  trial  court,  but  must  be  considered  on  the 
basis  of  legal  right.  *  *  *" 
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(4)  The  United  States  District  Court  Abused  Its  Dis- 
cretion   and    Disregarded    Established    Principles 
of  Law  in   Refusing   to   Dissolve   Its   Injunction 
Previously    Given,    Because   by    Such    Refusal    It 
Denied  to  These  Appellants  All  Recourse  for  the 
Wrongful   Taking   of   Said   Appellants'    Personal 
Property  on   September  28,    1942,   Its   Detention 
Thereafter,  Its  Subsequent  Deterioration,  and  for 
the  Value  of  Its  Use  From  September  28,   1942, 
Until  January  12,  1944,  for  the  Following  Reas- 
ons: 
(a)  The    Machinery    and    Equipment    Described    in    the    State 
Court   Actions   Being   Personal   Property   as   Between   the 
Respondent    Government   and   These   Appellants,    the    Dis- 
trict  Court   acquired    No   Jurisdiction    Over   the    Personal 
Property  Described  in  Said  State  Court  Actions  Until  the 
Filing  of  the  Amended  Complaint  on  January  12,  1944,  by 
Which  a  New  Cause  of  Action  Was  Stated  by  Which  It 
Was  First  Sought  to  Condemn  Said  Personal   Property, 
and  Therefore,  No  Award  Can  Be  Made  to  These  Appel- 
lants  in   the   Condemnation   Action  for   the   Use   and   De- 
terioration in  Value  of  the  Personal  Property  Between  the 
Filing  of  the   Original  Complaint  on   September   28,    1942, 
and  the  Filing  of  Pleading  Designated  an  Amended  Com- 
plaint, Which  Was  in  Fact  a  Supplemental  Complaint,  on 
January    12,    1944. 

(1)  The  Taking  and  Retention  of  the  Personal 
Property  of  Appellants  by  Union  Oil  Company 
OF  California  Was  Unauthorized  and  U.nlaw- 
FUL  and  Even  Though  Said  Corporation  Claimed 
TO  Be  Acting  for  Appellee,  Still  a  Cause  of 
Action  Immediately  Arose  in  Favor  of  Appel- 
lants FOR  Such  Unlawful  Taking  a,nd  Reten- 
tion. 

The  undisputed   facts  establish  that  on  or  about  Sep- 
tember 28,   1942,  appellants  were  the  owners  of  certain 
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personal  property  consisting  of  oil  equipment  situated  on 
land  in  the  Del  Rey  Hills.  On  that  day  or  the  following, 
although  the  order  of  the  Court  only  directed  the  taking 
of  possession  of  land  [Tr.  pp.  14  to  19],  Union  Oil 
Company  took  possession  of  said  personal  property  and 
retained  it  thereafter  against  the  will  of  appellants.  There 
could  only  be  one  justification  for  the  ta.Uing  and  reten- 
tion of  such  personal  property  and  that  would  be  a  valid 
order  so  to  do. 

Because  the  taking  was  invalid  and  unlawful  a  cause  < 

of  action   immediately  arose  in   favor  of  appellants  and  I 

against    those    unlawfully    taking    and    withholding    the  i 
property. 

In  these  cases  appellants  chose  to  sue  Union  Oil  Com- 
pany, a  substantial  California  corporation.     Once  having  ) 
had   a   cause  of  action   for   damages  no  one  could   take 
away   such   right,   without  appellants'   consent. 

In  similar  cases  involving  other  personal  property,  taken 
under  similar  circumstances,  certain  actions  were  filed  by 
appellants  against  Union  Oil  Company,  which  actions 
were  filed  November  15.  1943,  before  the  amended  con- 
demnation action  was  filed  on  January  12,  1944. 

As  we  have  pointed  out,  when  an  injunction  was  sought 
in  the  United  States  District  Court  to  enjoin  the  State 
Court  from  trying  such  actions,  Judge  McCormick,  in 
refusing  the  injunction,  questioned  the  good  faith  of  the 
Ciovernment  in  filing  the  amendment.  He  indicated  that 
the  amendment  was  filed  trying  to  get  the  (lOvernment 
and  Union  Oil  Company  out  of  a  tight  spot  by  reason  of 
the  unlawful  taking  of  the  property.  And  the  Judge  was 
well  justified  in  his  conclusion. 
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Bearing  in  mind  that  the  purpose  for  which  the  land 
was  taken  was  to  establish  a  gas  storage  basin,  it  would 
take  considerable  imagination  to  say  that  the  equipment 
described  in  the  original  state  actions  and  the  present 
actions  could  in  good  faith  be  said  to  be  suitable  for  es- 
tablishing a  gas  storage  basin. 

The  question  that  must  be  decided  now  is  whether  a 
cause  of  action  arose  in  favor  of  appellants  when  on  or 
about  September  28,  1942,  Union  Oil  Company  came  into 
possession  of  and  retained  possession  of  the  personal 
property  involved  in  the  present  state  actions  against  the 
will  of  appellants. 

This  personal  property  was  owned  by  appellants.  As 
the  record  shows,  after  a  suit  to  condemn  land  was  filed, 
the  United  States  Marshal  was  given  an  order  for  the 
immediate  possession  of  land.  Union  Oil  Company,  which 
claims  to  be  the  agent  of  Defense  Plant  Corporation,  then 
took  possession  of  the  personal  property.  If  such  taking- 
was  lawful  the  record  does  not  show  it.  In  fact  the  un- 
disputed record  shows  such  taking  and  retention  was 
unlawful. 

Neither  the  United  States  of  America,  Reconstruction 
Finance  Corporation  or  Defense  Plant  Corporation,  or 
Union  Oil  Company,  their  agent,  had  a  right  to  take  or 
retain  any  part  of  the  personal  property,  on  September 
28,  1942,  or  at  any  time  before  January  12,  1944,  when  it 
filed   its   amended   complaint   covering   personal    property. 

The  Second  War  Powers  Act  under  which  the  con- 
demnation was  filed,  until  March  1942  had  no  provision 
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for  the  taking  by  condemnation  of  personal  property. 
While  elaborate  proceedings  are  set  up  for  the  taking 
of  immediate  possession  of  real  estate,  by  a  deposit  in 
Court  of  the  estimated  value  of  land  taken,  such  proce- 
dure does  not  apply  specifically  to  personal  property. 

The  Second  War  Powers  Act  as  amended  in  March 
1942  provided  in  part  as  follows: 

"Upon  or  after  the  filing  of  the  condemnation  peti- 
tion immediate  possession  may  be  taken." 

This  is  the  only  authorization  that  is  found  in  the 
Federal  Statutes  for  the  taking  of  possession  of  and  re- 
taining of  personal  property. 

The  only  construction  to  be  placed  upon  the  Statute  is 
that  personal  property  may  only  be  taken  upon  or  after 
the  filing  of  a  condemnation  suit  to  condemn  personal 
property. 

Undoubtedly  the  Government  has  a  right  to  take  im- 
mediate possession  even  though  the  provision  as  to  de-  ] 
positing  money,  its  value,  in  Court,  is  not  specifically  made 
to  apply  to  personal  property. 

As  the  appellee  and  its  agencies  did  not  have  a  lawful 
right  to  take  possession  of  appellant's  personal  property, 
Defense  Plant  Corporation's  agent.  Union  Oil  Company, 
had  no  right  to  take  possession  of  and  to  hold  such  prop- 
erty. '  i 

Not  having  had  the  lawful  right  to  either  take  or  hold 
such    personal    property,    appellants    had    an    immediate 
cause  of  action  against  Union  Oil  Company  for  such  un-j 
lawful  taking  and  detention. 


i 
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(2)  The  Filing  of  the  Amended  Complaint  in  the 
Condemnation  Action  Seeking  to  Condemn 
the  Personal  Property  Did  Not  Constitute  a 
Ratification  of  the  Original  Wrongful  Tak- 
ing BY  THE  Individual  Acting  as  United  States 
Marshal  nor  of  the  Wrongful  Retention 
Thereof  by  the  Union  Oil  Company. 

The  amended  complaint  in  so  far  as  the  personal  prop- 
erty is  concerned  stated  a  new  cause  of  action. 

In  Adams  v.  Hoskins,  144  Cal.  19,  the  court  in  holding 
that  an  amended  complaint  in  a  partition  action  including 
additional  real  property  stated  a  new  cause  of  action,  in 
so  far  as  such  additional  property  is  concerned,  said  at 
page  28: 

"There  is  no  foundation  for  the  complaint  that  the 
decision  of  the  trial  court  as  to  the  statute  of  limita- 
tions was  inconsistent  and  unfair  as  applied  to  the 
interests  of  the  several  parties  to  the  suit.  These 
appellants  were  parties  to  the  original  complaint  and 
their  lands  were  expressly  included  therein.  The 
lands  of  the  defendants  whose  title  by  adverse  pos- 
session were  upheld  were  expressly  excluded  from  the 
original  complaint  and  were  brought  in  subsequently 
after  the  five-year  statute  of  limitations  had  run  in 
their  favor." 

The  amended  complaint  having  stated  a  new  cause  of 
action  in  so  far  as  the  personal  property  is  concerned 
whereby  the  personal  property  was  for  the  first  time  ef- 
fectually sought  to  be  corjdemned,  such  amended  complaint 
cannot  be  deemed  to  constitute  a  ratification  of  the  prior 
wrongful  taking  of  the  personal  property,  but  on  the 
other  hand,  constituted  initiation  of  a  new  ])roceeding 
which   spoke   only   from   the   time   of   the    filing  of   such 
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amendment  on  January  12,  1944.     (See  McKnight  z'.  Gcl- 
sean,  29  Cal.  App.  (2d)  218.) 

The  filing  of  such  amended  complaint  is  the  only  fact 
relied  upon  in  the  answers  of  the  Union  Oil  Company 
in  the  state  cases  to  establish  a  ratification  by  the  Gov- 
ernment of  the  original  wrongful  taking.  The  filing  of 
such  amendment,  however,  does  not  have  the  eflfect  oi 
ratifying  such  original  wrongful  taking. 

(3)  The  Machinery  and  Equipment  Referred  to  in 
THE  Exhibit  Attached  to  the  Amended  Com- 
plaint [Tr.  p.  84],  Is  Personal  Property  as  Be- 
tween THE  Appellee  and  the  Appellants  and 
Therefore  Did  Not  Become  Subject  to  Condem- 
nation in  the  Above  Entitled  Action  Until 
THE  Filing  of  the  Amended  Complaint  on  Jan- 
uary 12,  1944. 

In  People  v.  Church,  57  Cal.   /\i)p.    (2d)   Supp.    1032, 
the  State  brought  an  action   to  recover   possession  of  a 
certain  gas  pump  and  automobile  hoist.     The  State  had 
theretofore  filed  an  action  to  condemn  certain  land  includ- 
ing that  of  which  defendant   Church   was  lessee  and  on 
which  the  pump  and  hoist  were  located.     The  plaintiflf  in  , 
the  condemnation  action  had  judgment   in  condemnation! 
in  respect  to  the  real  property  and  improvement.s.     Before ; 
surrendering   possession    the   defendant    Church    removed; 
the  pump  which  rested  on  a  cement  foundation  and  the  ] 
hoist  w'hich  consisted  ot   a   metal   cylinder   resting  on  zT; 
cement  base  which  was  sunk  seven  feet  below  the  surface.  ! 
The   defendant   had   judgment    from    which   the   plaintiflf 
appealed.     In  confirming  the  judgment  the  court  said  at 
pages  1048-9: 
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"As  between  private  parties  such  as  those  bearing 
the  relationship  to  each  other  of  landlord  and  tenant, 
.  .  .  their  mutual  intention  as  to  whether  an  article 
is  a  fixture  and  part  of  the  realty  or  is  personalty 
is  the  controlling  factor.  As  to  third  persons  who 
are  not  parties  to  any  such  private  agreement,  how- 
ever, the  intent  which  controls  is  not  a  secret  hidden 
intent  but  that  manifested  by  the  physical  facts,  giv- 
ing due  consideration  to  the  status  of  the  party  by 
whom  the  articles  have  been  installed. 

See,  to  the  same  effect, 

Citizens  Bank  of  Greenfield  v.  Mergenthaler  Lino- 
type Co.,  216  Ind.  573,  25  N.  E.  (2d)  444, 
447-8. 

San  Diego  Trust  and  Savings  Bank  v.  San  Diego, 
16  Cal.  (2d)   142; 

Whitlock  Avenue  v.  City  of  New  York,  16  N.  E. 
(2d)  281; 

Futrovsky  v.  United  States,  66  F.  (2d)  215,  216. 

In  Potomac  Electric  Pozvcr  Co.  v.   United  States,  85 
F.    (2d)   243,  the  court  said  at  page  248: 

"The  rule  applicable  to  so-called  fixtures  in  build- 
ings taken  in  federal  condenmations  is  that,  if  they 
can  be  removed  without  substantial  injury  either  to 
the  real  estate  or  to  the  fixtures,  they  remain  per- 
sonalty and  need  not  be  taken  as  part  of  the  realty." 

f. 
In  United  Natural  Gas  Co.  v.  James  Bros.  Lumber  Co., 

191  Atl.  12,  an  action  was  brought  by  the  grantee  of  cer- 
tain reserve  oil  rights  to  determine  his  rights  thereto. 
The  court  in  holding  that  the  equipment  and  appliances 
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used in  connection  with  the  operation  of  the  oil  well  con- 
stituted trade  fixtures,  said  at  page  14: 

"The  equipment  and  appliances  used  in  connection 
with  the  wells  are  trade  fixtures." 

In  Moore  v.  Carey,  Z9  A.  L.   R.    1247   (Texas),  the 
court  said  at  page  1249: 

"No  part  of  the  realty  passed  by  that  sale,  except 
the  oil  and  gas  and  the  right  to  use  the  soil  in  dis-  _ 
covering,  developing,  and  bringing  to  the  surface  i 
such  oil  and  gas  as  migiit  be  found  in  the  land  in  the  \ 
period  of  the  lease.  If  the  casing  of  an  oil  wellj 
becomes  a  fixture, — a  part  of  the  soil, — when  placed! 
in  the  well,  then  every  lessee  who  might  put  down! 
a  well  on  leased  ground  would  lose  title  to  the  casing; 
he  puts  into  it.  It  would  become  the  property  ofi 
the  lessor  unless  the  contract  specially  provided  other-; 

i 

wise.  This  ought  not  to  be,  and  is  not  the  law.? 
Thornton's  Law  of  Oil  &  Gas,  vol.  2,  3d  ed.  Sec.  } 
653,  says:  'A  lessee  of  land  to  bore  for  oil,  who 
does  not  find  any  oil,  has  a  right  to  remove  not  only 
the  machinery  used  in  sinking  the  well,  but  also  the 
casings  in  the  well,  unless  there  be  a  contract  to 
the  contrary  concerning  their  removal.'  " 

Moreover,  it  is  to  be  noted  that  Paragraph  25  of  the  ] 
respective  leases  under  which  the  moving  defendants  have 
been  in  possession  of  the  real  property  sought  to  be  con- 
demned provide  in  part  as  follows: 

"Within  six  (6)  months  after  such  expiration  or 
termination.  Lessee  shall  (subject  to  the  rights  and 
privileges  granted  the  Lessee  and  to  other  provisions 
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of  this  lease)  remove  from  such  premises  so  termi- 
nated all  of  its  rigs,  machinery  and  other  property, 
and  shall,  so  far  as  possible,  fill  all  sump  holes  and 
other  excavations  made  by  Lessee.'  [Affidavit  of  G. 
de  Bretteville  in  Support  of  Motion  to  Vacate  In- 
junction— Tr.  pp.  184,  185.] 

In  Consolidated  Ice  Co.  v.  Pennsylvania  Railroad  Co., 
72>  Atl.  937,  the  court  said : 

"Clearly  the  plaintiff  was  not  entitled  to  have  con- 
sidered, in  ascertaining  the  value  of  the  leasehold  or 
to  recover  as  an  element  of  damage,  the  value  of  the 
machinery  in  place  at  the  time  of  the  institution  of 
condemnation  proceedings.  By  the  terms  of  the  lease, 
plaintiff  company  had  the  right,  at  the  expiration  of 
the  term,  to  remove  the  machinery  and  fixtures  placed 
on  the  premises  by  the  lessee  .  .  .  The  appropria- 
tion by  the  defendant  determined  the  lease,  but  it  did 
not  take  the  fixtures  and  machinery  placed  upon  the 
demised  premises  by  the  lessee  .  .  .  The  filing 
of  the  bond  by  the  railroad  company  was  not,  as  we 
have  seen,  an  appropriation  of  the  improvements  by 
the  company  imposing  liability  for  their  market 
value." 

It  necessarily  follows  that  even  though  the  original 
complaint  was  sufficient  to  give  the  court  jurisdiction  to 
condemn  the  defendants'''-  leasehold  interests  under  their 
subleases  such  original  complaint,  was  not  sufficient  to  in- 
clude the  equipment  and  supplies  described  in  the  exhibit 
attached  to  the  amended  complaint. 
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(4)  This  Court  Acquired  No  Jurisdiction  Over  the 
Personal  Property  Described  in  the  State 
Court  Action  Until  the  Filing  of  the 
Amended  Complaint  on  January  12,  1944. 

The  first  mention  of  machinery  and  equipment  is  made 
in  the  amendatory  resolution  of  October  4,  1943  [Tr. 
p.  81],  pursuant  to  which  the  amended  complaint  was 
filed  January  12.  1944.  by  which  it  is  alleged  in  Para- 
graph Vni  thereof,  contrary  to  the  undisputed  facts, 
that  on  September  18,  1942,  said  Reconstruction 
Finance  Corporation  by  resolution  duly  adopted  by  its 
Board  of  Directors  resolved  and  determined  that  it  was 
necessary  for  war  i)urposes  that  the  property,  real,  per- 
sonal and  mixed,  herein  described,  be  acquired  by  con- 
demnation [Tr.  p.  41]  (when  as  a  matter  of  fact  said 
resolution  only  referred  to  land),  and  by  Paragraph  XIII 
it  is  alleged  [Tr.  p.  43]  : 

"That  the  property  which  the  plaintifif  l)y  this 
action  intends  and  seeks  to  take,  acquire,  and  con- 
demn, hold  and  own.  includes  the  following: 

"All  pipe,  machinery,  appliances,  equipment,  tanks, 
structures,  tools,  supplies,  and  all  other  proj^erty, 
whether  real  or  personal,  which  were  located  in  or 
upon  any  of  the  said  tracts  of  land  hereinabove  de- 
scribed, on  the  28th  day  of  September,  1942,  and 
which  on  said  day  were  used,  or  were  useful,  in  the 
operation  of  any  oil  and/or  gas  wells,  upon  any  of 
said  parcels  of  land,  or  in  the  treating,  storing,  or 
disposing  of  the  products  of  any  of  such  wells." 

It  is  thus  to  be  noted  that  the  amended  complaint  makes 
no  reference  to  the  amendatory  resolution  of  October  4, 
1943,  but  Paragraph  IV  of  the  petition  for  injunction 
[Tr.  p.  68]   alleges  that  by  the  resolution  of  October  4, 
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1943,  the  Board  of  Directors  of  Reconstruction 
Finance  Corporation  approved,  ratified  and  confirmed 
the  taking,  condemnation  and  possession  of  such  machin- 
ery and  equipment.  The  resolution,  however,  a  copy 
Df  which  was  attached  to  the  petition  for  an  injunction 
and  marked  "Exhibit  B"  [Tr.  p.  81],  does  not  by  its 
terms  allege  any  ratification  of  any  such  taking,  con- 
demnation or  possession  by  the  Reconstruction 
Finance  Corporation  but  simply  recites  that  the  De- 
fense Plant  Corporation  has  taken  possession  of  such 
machinery  and  equipment  and  then  proceeds  to  resolve 
that  it  is  necessary  for  Defense  Plant  Corporation 
to  acquire  such  machinery  and  equipment  by  condemna- 
tion, and  further  resolves  that  the  secretary  of  Recon- 
struction Finance  Corporation  be  authorized  to  re- 
quest the  Attorney  General  to  take  such  action  as  may 
be  necessary  for  the  acquisition  of  such  machinery  and 
equipment  by  condemnation. 

It  is  clear  that  the  authority  for  the  condemnation  of 
such  machinery  and  equipment  is  necessarily  predicated 
on  the  amendatory  resolution  of  October  4,  1943,  pursuant 
to  which  the  amended  complaint  was  filed  seeking  the 
condemnation  of  such  machinery  and  equipment  or  no 
such  resolution  would  have  been  adopted  or  amended  com- 
plaint filed.  In  as  much  as  the  right  to  condemn  the 
machinery  and  equipment  is  based  on  the  adoi)tion  of  the 
resolution  of  October  4,  1943,  after  the  filing  of  the 
original  complaint,  the  adoption  of  such  resolution  should 
have  been  alleged  by  way  of  supplemental  complaint 
rather  than  by  an  amended  complaint.  Moreover,  it  is  to 
be  observed  that  no  declaration  of  taking  nor  decree  of 
taking   has   been    filed   in   respect   to   the   machinery   and 
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equipment  either  before  or  after  the  filing  of  the  amended 
complaint  on  January  12,  1944. 

In  United  States  v.  Baiiman,  56  Fed.  Supp.  109,  the 
court  in  denying  the  motion  for  leave  to  amend,  said  at 
page    111: 

"Furthermore,  events  occurring  subsequent  to  the 
filing  of  an  original  complaint,  must  be  set  up  by 
supplemental  com])laint  rather  than  mere  amendment." ' 
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"A  court  order  was  granted  allowing  it  to  ente: 
under  the  protection  of  the  court  in  the  exact  term 
of  the  complaint.    The  complaint  which  instituted  the 
proceedings  fixed  the  rights  of  the  parties." 

It  is  clear  from  this  that  an  amended  or  supplemental 
complaint  by  which  additional  or  different  property  is 
sought  to  be  condemned  will  not  be  effective,  if  at  all,  until  ; 
the  filing  of  such  amended  or  supplemental  complaint  fol- 
lowed by  an  order  for  immediate  possession  and  the 
entry  of  a  declaration  of  taking  and  a  decree  upon  dec- 
laration of  taking  in  conformity  with  the  terms  of  such  i 
amended  or  supplemental  complaint. 

It  must  be  clear  from  the  foregoing  that  if  the  ma- 
chinery and  equipment  sought  to  be  recovered  in  the  • 
State  Court  actions  are  deemed  to  be  personal  property 
the  court  acquired  no  jurisdiction  over  such  machinery 
and  equipment  until  the  filing  of  the  amended  complaint 
on  January  12,  1944,  if  in  fact  such  jurisdiction  was  ^ 
acquired  at  that  time. 

On  the  other  hand,  if  such  equipment  be  deemed  to  be 
real  property  by  reason  of  the  method  by  which  some  of 
it  may  be  affixed  to  the  land,  it  must  likewise  be  concluded 
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that  the  court  did  not  acquire  jurisdiction  in  respect 
thereto  until  January  12,  1944.  This  is  so  for  the  rea- 
son that  the  resolution  of  September  18,  1942,  the  original 
complaint,  the  order  for  immediate  possession  dated  Sep- 
tember 28,  1942,  the  declaration  of  taking-  and  the  decree 
upon  declaration  of  taking  entered  October  26,  1942,  uni- 
formly related  only  to  land  as  distinguished  from  real 
property. 

Sections  658,   659  and  660  of  the  Civil  Code  of  the 
State  of  California  provide  as  follows: 

"658.  (Definition  of  real  property:  Severance  by 
agreement.)  Real  or  immovable  property  consists 
of: 

1 .  Land ; 

2.  That  which  is  affixed  to  land; 

3.  That  which  is  incidental  or  appurtenant  to 
land ; 

4.  That  which  is  immovable  by  law;  except  that 
for  the  purposes  of  sale,  emblements,  industrial  grow- 
ing crops  and  things  attached  to  or  forming  part 
of  the  land,  which  are  agreed  to  be  severed  before 
sale  or  under  the  contract  of  sale,  shall  be  treated  as 
goods  and  be  governed  by  the  provisions  of  the  title 
of  this  code  regulating  the  sales  of  goods." 

"659.  Laud.  Land  is  the  soHd  material  of  the 
earth,  whatever  may  be  the  ingredients  of  which  it 
is  composed,  whether  soil,  rock,  or  other  substance." 

"660.  (Definition  of  fixtures:  Severance  by 
agreement.)  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines,  or  shrubs;  or  imbedded  in  it,  as  in  the 
case  of  walls;  or  permanently  resting  upon  it,  as  in 
the  case  of  buildings;  or  permanently  attached  to 
what   is   thus   permanent,   as   by   means   of   cement, 
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plaster,  nails,  bolts,  or  screws;  except  that  for  the 
purpose  of  sale,  emblements,  industrial  growing 
crops  and  things  attached  to  or  forming  part  of  the 
land,  which  are  agreed  to  be  severed  before  sale  or 
under  the  contract  of  sale,  shall  be  treated  as  goods 
and  be  governed  by  the  provisions  of  the  title  of  this 
code  regulating  the  sales  of  goods." 

Assuming  that  by  reason  of  the  manner  in  which  such 
machinery  and  equipment  was  affixed  to  the  land  within 
the  meaning  of  Section  660  of  the  Civil  Code,  above 
quoted,  the  machinery  and  etiuipment,  or  some  part  there- 
of, is  deemed  to  be  a  part  of  the  real  property,  it  would 
still  be  a  different  estate  or  interest  in  the  real  prop- 
ery  than  the  appellants  have  in  the  land  itself,  which  is 
defined  by  Section  659  of  the  Civil  Code,  above  quoted, 
and  would  not  be  embraced  within  the  meaning  of  the 
word  "land"  as  used  in  the  documents  above  referred  to. 

The  court  in  United  States  2\  Baumati,  supra,  in  point- 
ing out  that  only  such  an  estate  can  be  acquired  by  con- 
demnation as  is  described  in  the  complaint,  said  at  page 
113: 

"It  would  be  a  vain  thing  to  require  condemnation 
proceedings  to  be  initiated  in  a  court  if,  thereafter, 
a  declaration  of  taking  could  be  filed  which  related 
to  an  entirely  different  piece  of  land  or  an  entirely 
different  estate  in  the  same  parcel  and  that  title  to 
the  parcel  or  estate  passes  irrespective  of  a  variance 
between  that  and  the  description  in  the  complaint. 
Title,  therefore,  did  not  pass  to  the  revised  estates 
described  in  the  purported  declaration  of  taking  here." 

It  is  clear,  therefore,  that  whether  the  machinery  and 
equipment  here  in  question  be  deemed  to  be  real  or  per- 
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sonal  property  this  court  acquired  no  jurisdiction  over 
such  machinery  and  equipment  until  January  12,  1944, 
for  the  interest  in  such  machinery  and  equipment  would 
necessarily  be  something  different  and  apart  from  the 
appellants'  interest  in  the  land  itself,  which  was  the  sole 
subject  of  condemnation  until  the  adoption  of  the  amenda- 
tory resolution  of  October  4,  1943. 

In  re  Pearl  River-Nan  net  Highway  No.  9006,  291 
N.  Y.  S.  846,  the  court  said  at  pages  847  and  848: 

"There  is  no  power  in  the  court,  as  a  consequence 
of  statutory  authority  or  case  law,  to  amend  the 
petition  or  the  judgment  in  the  condemnation  pro- 
ceedings by  way  of  including  therein  property  not 
originally  described  in  said  petition  pursuant  to  au- 
thority from  the  Board  of  Supervisors.  Matter  of 
Willcox  (Fourth  Ave.  Subway),  213  N.  Y.  218,  223, 
225,  107  N.  E.  499." 

Even  assuming  that  the  additional  land  or  property 
could  be  subjected  to  condemnation  by  the  filing  of  an 
amended  complaint  in  the  same  action  surely  upon  au- 
thority of  the  last  cited  case  the  court  would  not  acquire 
jurisdiction  over  such  additional  land  or  property  until 
the  filing  of  such  amended  complaint. 

Subdivision  (c)  of  Section  15  of  Federal  Rules  of  Pro- 
cedure following  28  U.  S.  C.  A.  723(c)  provides  as 
follows : 

"(c)  Relation  Back  of  Amendments.  Whenever 
the  claim  or  defense  asserted  in  the  amended  plead- 
ing arose  out  of  the  conduct,  transaction,  or  occur- 
rence set  forth  or  attempted  to  be  set  forth  in  the 
original  pleading,  the  amendment  relates  back  to  the 
date  of  the  original  pleading." 
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The  amended  complaint  cannot  relate  back  to  the  date 
of  the  filing  of  the  original  complaint  in  so  far  as  the 
amended  complaint  seeks  the  acquisition  by  condemnation 
of  the  machinery  and  equipment  which  is  described  in  the 
amended  complaint,  but  is  in  no  wise  referred  to  in  the 
original  complaint. 

See  also, 

Sink  V.  Mutual  Life  Ins.  Co.  of  New  York,  56  Fed. 
Supp.  306,  307, 

The  pleading  which,  in  fact,  is  a  supplemental  coni- 
l)laint,  that  is,  one  which  depends  on  matters  which  have 
transpired  subsequent  to  the  filing  of  the  original  com- 
plaint, is  only  effective  from  the  date  of  its  filing  and 
does  not  relate  back  to  the  time  of  the  filing  of  the  original 
complaint.  (See  P^alensin  r.  VaJensin,  73  Cal.  106  at 
109.) 

Likewise,  if  an  amended  complaint  relates  to  a  new 
subject  matter  and  constitutes  a  new  cause  of  action  it 
is  only  effective  as  of  the  time  of  its  filing  and  does  not 
relate  back  to  the  time  of  the  filing  of  the  original  com- 
plaint. (Merchants  Nat.  Bank  v.  Bcntel,  166  Cal.  473, 
and  Ridcaux  v.  Torgrinison,  39  Cal.  App.   (2d)   273.) 

Actions  in  condemnation  are  ///  invitum  and  all  of  the 
statutory  provisions  in  reference  thereto  must  be  strictly 
complied  with.  {City  of  Los  Angeles  v.  Glassell,  203  Cal. 
44.) 


See  also. 


Witham  Const.  Co.  v.  Remer,   105  F.    (2d)   371. 
375,  376  (10th  Circuit). 
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It  is  clear,  therefore,  that  whether  the  so-called  amended 
complaint  be  treated  as  an  amended  complaint  or  as  a 
supplemental  complaint  and  regardless  of  whether  the 
machinery  and  equipment  be  deemed  to  be  real  or  per- 
sonal property  such  pleading  introduces  a  different  and 
an  additional  claim,  that  is,  a  claim  for  the  condemnation 
of  machinery  and  equipment  not  referred  to  in  the  orig- 
inal complaint  and,  therefore,  such  pleading  did  not  relate 
back  to  the  filing  of  the  original  complaint  and  hence  the 
court  acquired  no  jurisdiction  over  such  machinery  and 
equipment  until  January  12,  1944,  upon  the  filing  of  the 
amended  complaint.  Under  such  circumstances  the  taking 
possession  of  personal  property  cannot  be  justified  and 
resulted  in  an  immediate  cause  of  action  in  favor  of 
appellant. 

(5)  The  Court  Having  Acquired  Jurisdiction  of 
THE  Machinery  and  Equipment  on  January  12, 
1944,  THE  Award  Which  May  Be  Made  in  the 
Present  Action  Is  Limited  to  the  Value  of 
THE  Machinery  and  Equipment  on  January  12, 
1944. 

The  law  is  well  established  that  the  award  must  be 
predicated  on  the  value  of  the  property  upon  the  date  of 
the  effective  taking  by  the  corporation  or  agency  author- 
ized by  law  to  exercise  the  power  of  eminent  domain. 

In  United  States  v.  Miller^  87  L.  Ed.  336,  the  United 
States  Supreme  Court  oh  a  writ  of  certiorari  to  the  Cir- 
cuit Court  of  the  Ninth  Circuit,  said  at  page  343: 

"Respondents  correctly  say  that  value  is  to  be  as- 
certained as  of  the  date  of  taking." 
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This,  of  course,  means  pursuant  to  a  lawful  taking  for 
it  is  expressly  held  in  Loomis  v.  City  of  Augusta,  99  P. 
(2d)  988  at  990,  that  no  damages  can  be  recovered  in  an 
action  in  condemnation  except  upon  a  lawful  taking. 

In  Nichols  v.  City  of  Cleveland.  135  N.  E.  291,  it  was 
held  that: 

"Where  property  has  been  appropriated  in  an  in- 
valid condemnation  proceeding,  damages  in  a  subse- 
quent valid  proceeding  are  to  be  assessed  as  of  the 
date  of  the  hearing  in  the  valid  proceeding." 

The  taking  by  an  officer  who  is  unauthorized  so  to  do 
does  not  render  the  government  liable  in  an  action  in 
eminent  domain  for  such  wrongful  taking. 

In  United  States  v.  North  American  Transportation  & 
Trading  Co.,  64  L.  Ed.  935.  the  court  .said  at  page  937: 

"In  order  that  the  government  shall  be  liable,  it 
must  appear  that  the  officer  who  has  physically  taken 
possession  of  the  property  was  duly  authorized  so  to 
do.  either  directly  by  Congress  or  by  the  official 
upon  whom  Congress  conferred  the  power." 

"What  he  had  done  before  that  date  having  been 
without  authority,  and  hence  tortious,  created  no 
liabilitv  on  the  part  of  the  government."  •" 

But  when  Union  Oil  Company  took  and  retained  pos- 
session of  such  personal  property  on  or  about  September 
28,  1942,  a  cause  of  action  arose  immediately  in  favor  of 
appellants,  and  it  is  those  causes  of  action  sought  to  be 
enforced  in  the  State  Court. 
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(6)  The  Only  Recovery  That  Can  Be  Had  by  the 
Appellants  Treasure  Company  and  Samarkand 
Oil  Company  in  the  Condemnation  Action  in 
Respect  to  the  Taking  of  Personal  Property 
Is  THE  Value  of  the  Personal  Property  at  the 
Time  of  the  Filing  of  the  Amended  Complaint 
ON  January  12,  1944,  Whereby  It  Was  Sought 
for  the  First  Time  to  Condemn  the  Personal 
Property. 

In  order  for  the  owner  of  property  to  be  entitled  to  the 
recovery  of  compensation  in  a  condemnation  action  the 
taking-  must  be  lawful.  The  provisions  of  the  law  in 
respect  to  condemnation  proceedings  must  be  strictly  com- 
plied with. 

Section  2  of  the  U.  S.  C.  A.  632  (Title  II,  2nd  War 
Powers  Act)  provides  as  follows: 

"Upon  and  after  the  filing-  of  the  condemnation 
petition,  immediate  possession  may  be  taken  and  the 
property  may  be  occupied,  used,  and  improved  for 
the  purposes  of  this  Act  (this  section  and  section 
171  of  Title  50),  notwithstanding  any  other  law." 

In  City  of  Los  Angeles  v.  Glasscll,  203  Cal.  44,  the 
court  said  at  page  46: 

"It  requires  no  citation  of  authority  upon  the 
proposition  that  eminent  domain  proceedings  are  in 
invifum,  and  the  same  may  be  said  of  proceedings 
to  assess  and  collect  any  outlay  necessary  to  the 
establishment  of  parks  and  playgrounds  under  the 
act  here  involved:  ,/.  .  .  and  the  statutory  au- 
thority must  be  strictly  pursued,  and  every  condi- 
tion or  other  prerequisite  to  the  exercise  of  juris- 
diction be  observed,  especially  every  requisite  of  the 
statute  having  the  semblance  of  benefit  to  the  land- 
owner    .     .     ."     (20  Corpus  Juris,  pp.  882,  883.)" 
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Section  1249  of  the  California  Code  of  Civil  Procedure 
provides  in  part  as  follows: 

"For  the  purpose  of  assessing  compensation  and 
damages  the  right  thereof  shall  be  deemed  to  have 
accrued  at  the  date  of  the  issuance  of  summons 
and  its  actual  value  at  that  date  shall  be  the  measure 
of  compensation  for  all  property  to  be  actually 
taken,     .     .     ." 

It   may   be  observed   that   in    United  States  v.   North 
American    Transportation    and    Trading   Co.,   supra,    the 
commanding  officer  of   the   Army   had   taken   possession  i 
of  certain  real  property  without  authorization  from  the ' 
Secretary  of  War  so  to  do.      Thereafter  the   Secretary 
of  War  authorized  the  taking  and  the  Government  pro- 
ceeded to  erect  improvements  on  the  land.     Compensation  I 
was  allowed  the  owner  in  an  action  brought  in  the  court  > 
of  claims  not  upon  the  theory  that  the  wrongful  taking 
had  been  subsequently  ratified  but  that  the  taking  was  a! 
lawful  one  from  and  after  the  authorization  by  the  Secre 
tary  of  War. 

The  original  taking  being  tortious  there  could  be  no 
ratification  of  the  original  wrongful  taking  which  would 
enable  the  owner  to  recover  in  the  condemnation  actio 
the  value  of  the  property  at  the  time  of  the  wrongful  tak- 
ing on  September  28,  1942.  This  is  so  for  the  reason 
that  the  proceedings  had  in  respect  to  the  personal  prop- 
erty prior  to  January  12,  1944,  were  void  as  such  per- 
sonal property  and  was  not  included  in  the  original  com-n.] 
plaint  in  condemnation,  the  order  for  immediate  posses-  \ 
sion,  or  in  the  decree  of  taking.  If  the  requirements  of 
the  statute  are  not  complied  with  the  proceedings  are 
void.    {Barker  v.  Kansas  City,  70  P.   (2d)  5.)  i 
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(b)  Although  the  So-called  Amended  Complaint  in  the  Con- 
demnation Action  Was  Filed  January  12,  1944,  Whereby 
It  Was  Sought  to  Condemn  the  Personal  Property  De- 
scribed in  the  State  Court  Actions,  the  Commencement 
of  the  State  Court  Actions  on  September  27,  1945,  and 
the  Maintenance  Thereof  Do  Not  Constitute  a  Violation 
of  the  Rule  That  the  Court  Which  First  Acquires  Juris- 
diction in  an  Action  in  Rem  Is  Entitled  to  Retain  Ex- 
clusive Jurisdiction  of  Such  Action,  Because  the  State 
Court  Actions  in  so  far  as  They  Seek  to  Recover  the 
Value  of  the  Loss  of  the  Use  and  of  the  Depreciation  in 
Value  of  Such  Personal  Property  Are  Actions  in  Per- 
sonam Rather  Than  Actions  in  Rem,  and  the  District 
Court  Is  Without  Jurisdiction  to  Grant  Relief  for  the 
Unlawful  Taking  and  Detention  of  Such  Personal 
Property. 

(1)  The  Right  of  the  Federal  Court  to  Retain  Ex- 
clusive Jurisdiction  First  Acquired  to  the  Ex- 
clusion OF  the  State  Court  Is  Confined  to 
Cases  in  Which  the  Actions  in  Both  the  State 
AND  Federal  Courts  Are  Actions  in  Rem. 

In  Toucey  v.  New  York  Life  Ins.  Co.,  86  L.  Ed.  100, 
the  court  said  at  pages  105  and  106: 

"The  rank  and  authority  of  the  federal  and  state 
courts  are  equal  but  both  courts  cannot  possess  or 
control  the  same  thing  at  the  same  time,  and  any  at- 
tempt to  do  so  would  result  in  unseemly  conflict.  The 
rule,  therefore,  that  the  court  first  acquiring  juris- 
diction shall  proceed  without  interference  from  a  court 
of  the  other  jurisdiction  is  a  rule  of  right  and  of  law 
based  upon  necessity<;  and  where  the  necessity,  actual 
or  potential,  does  not  exist,  the  rule  does  not  apply. 
Since  that  necessity  does  exist  in  actions  in  rem  and 
does  not  exist  in  actions  in  personam,  invohing  a 
question  of  personal  liability  only,  the  rule  applies  in 
the  former  but  does  not  apply  in  the  latter." 
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In  Princess  Lida  v.  Thompson,  83  L.  Ed.  285,  the  court 
said  at  page  291 : 

"Certain  it  is,  therefore,  that  if  both  courts  were 
to  proceed  they  would  be  required  to  cover  the  same 
ground.  This  of  itself  is  not  conclusive  of  the  ques- 
tion of  the  District  Court's  jurisdiction,  for  it  is 
settled  that  where  the  judgment  sought  is  strictly  in 
personam,  both  the  state  court  and  the  federal  court, 
having  concurrent  jurisdiction,  may  proceed  with  the 
litigation  at  least  until  judgment  is  obtained  in  one 
of  them  which  may  be  set  up  as  res  judicata  in  the 
other." 

If  the  provisions  of  the  condemnation  statute  are  not 
complied  with  the  court  has  no  power  to  proceed.  {Clay 
County  Court  v.  Baker,  241  S.  W.  447.) 

In  Housing  Authority  v.  Forbes,  51  Cal.  App.  (2d)  1, 
the  court  said  at  page  4: 

"Under  the  act,  however,  certain  steps  must  be 
taken  before  private  property  can  be  taken  by  emi- 
nent domain." 


! 


It  is  obvious  that  the  only  recovery  that  can  be  had 
in  the  condemnation  action  in  respect  to  the  personal  prop- 
erty is  its  value  at  the  time  of  the  filing  of  the  amended 
complaint  on  January  12,  1944,  leaving  the  owners  with- 
out any  compensation  for  depreciation  of  the  property 
while  in  the  possession  of  the  Union  Oil  Company  between 
the  date  of  taking  on  September  28,  1942,  and  the  filing 
of  the  amended  complaint  in  the  condemnation  action  on^ 
January  12,  1944. 

The  appellants  do  not  by  the  State  action  seek  to  re 
cover  damages  for  the  taking  of  personal  property  as  of 
January  12,  1944,  when  the  respondent  could  first  legally 
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took  possession  of  the  personal  property,  but  seek  dam- 
ages for  the  unlawful  taking  and  retention  of  the  personal 
property  on  and  after  September  28,  1942,  and  appellants 
having  a  valid  cause  of  action  for  such  taking  and  deten- 
tion, the  order  enjoining  the  prosecution  of  such  actions 
is  erroneous  and  refusal  to  set  it  aside  is  an  abuse  of 
discretion. 

Such  rule  is  not  applicable  to  xA.ctions  Nos.  505-967  and 
505-968  in  so  far  as  such  elements  of  damage  suffered  by 
the  defendants  in  the  condemnation  action  as  cannot  be 
recovered  in  the  condemnation  action  are  concerned, 
namely,  damages  caused  by  the  wrongful  taking  and 
wrongful  withholding  thereof  by  the  Union  Oil  Company 
from  September  28,  1942,  to  January  12,  1944. 

(c)  The  Conclusions  of  the  Court  and  Its  Decisions  on  the 
Motion  for  Injunction  Rendered  Herein  by  the  Honor- 
able Paul  J.  McCormick  of  the  United  States  District 
Court  on  June  12,  1945,  and  the  Findings  of  Fact,  Con- 
clusions of  Law  and  Judgment  Rendered  by  Judge  Wil- 
liam J.  Palmer  on  October  24,  1945,  in  State  Court 
Actions  489318  and  489319,  Are  Res  Adjudicata  in  This 
Action,  insofar  as  They  Determine  That  the  Personal 
Property  of  Appellants  Taken  on  September  28,  1942, 
Was  Wrongfully  Taken  and  That  Such  Wrongful  Taking 
Has  Never  Been  Ratified  by  the  Respondent  Government 
or  Any  Agency  Thereof. 

As  appears  from  the  affidavit  of  G.  de  Bretteville  served 
and  filed  herein  all  of  the  oil  well  drilling  tools  and 
equipment  described  and 'sought  to  be  recovered  by  the 
respective  State  Court  Actions  Nos.  505-967  and  505-968, 
the  prosecution  of  which  actions  was  enjoined  by  the  or- 
der now  sought  to  be  vacated,  consists  of  movable  prop- 
erty.    It  further  appears  from  such  affidavit  and  from 


the  complaints  in  such  state  court  actions  that  certain  tub- 
ing and  sucker  rods  in  the  well  are  sought  to  be  recovered. . 
It  is  not  sought  to  recover  any  casing  in  the  well.     The 
distinction  between  casing  and  tubing  lies  in  the  fact  that 
the  casing  consists  of  a  circular  metal  casement   which  i 
serves  to  hold  back  the  adjacent  earth  and  thereby  main- 
tains the  hole  in  which  the  removable  metal  tubing  is  placed  I 
and  upon  the  end  of  the  sucker  rods  is  attached  the  pump  i 
which  forces  the  oil  to  the  surface.     While  it  might  be 
conceded  that  the  maintenance  of  the  casing  in  place  is 
necessary  to  the  maintenance  of  the  well  as  an  operating 
unit  and,  therefore,  should  be  deemed  to  be  an  integral  i 
part  of  the  leasehold  which  would  be  compensated  for  by 
the  compensation  allowed  for  the  taking  of  the  leasehold, , 
such  is  not  the  case  in  respect  to  the  tubing,  sucker  rods  > 
and  other  tools  and  equipment  described  in  the  complaints  . 
in  the  respective  state  court  actions  above  referred  to. 

In  Bracos  River  Con.  etc.  Dist.  v.  Adkisson,  173  S.  W. . 
(2d)    294.  plaintiff  brought  an  action  to  enjoin  the  de- 
fendant District  from  Hooding  plaintiff's  oil  wells.     The  • 
defendant  District  filed  a  cross-complaint  seeking  to  con-, 
demn  an  easement  over  the  premises  covered  by  plaintiff's*; 
leasehold.     By  the  answer  to  the  cross-complaint   plain- 
tiff alleged  that  he  was  the  owner  of  the  leasehold  which 
had  been  flooded  by  the  negligent  operation  of  a  reservoir 
and  ruining  plaintiff's  twelve  producing  wells,  casing  and 
pumping  units.    The  description  of  the  equipment  in  ques- 
tion was  set  forth  in  the  opinion  as  follows : 

"That  the  flow  tanks  were  connected  with  the  flow 
lines.  That  the  tanks  were  of  steel,  of  100  to  250  bar- 
rel capacity,  some  welded,  some  put  together  with 
bolts,  and  resting  on  heavy  timber  foundations.  That 
on  the  lease  in  an  iron  house  there  was  a  central 
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power  and  an  18  foot  band  wheel  power  on  a  concrete 
foundation,  with  which  appellee  pumped  eight  of  the 
wells.  That  this  power  was  connected  by  pull  rod 
lines,  with  pump  jacks  on  the  wells;  that  the  pump 
jack  sat  over  the  well  and  lifted  the  sucker  rods  in 
the  tubing  and  pumped  the  oil.  That  the  sucker  rods 
ran  down  through  the  tubing  and  connected  with 
working  slides.  That  the  pump  jacks  were  on  tim- 
ber foundations  about  8  x  10  in  size.  The  testimony 
gives  in  detail  the  operations  and  mechanics  employed 
in  producing  oil  wells." 

It  was  contended  by  the  District  that  if  the  equipment 
was  deemed  to  be  a  trade  fixture  the  taking  of  such  fixture 
could  not  be  estimated  as  a  separate  element  of  damage. 
The  court  in  holding  that  if  the  fixtures  were  of  such  char- 
acter that  if  put  in  by  the  owner  they  would  constitute  a 
part  of  the  real  property  and  must  be  paid  for  as  a  part 
of  the  real  estate,  said  at  page  299: 

"The  law  applicable  in  condemnation  proceedings, 
where  such  fixtures  are  involved  is  stated  in  10  R.  C. 
L.  p.  143,  par.  125,  as  follows:  'Where  fixtures  are 
of  such  a  character  that  if  put  in  by  the  owner,  they 
would  constitute  a  part  of  the  real  estate,  they  must 
be  paid  for  as  real  estate  by  the  party  condemning  the 
land:  " 

But  in  holding  that  if  such  fixtures  are  not  attached  to 
the  soil  and  the  right  to  remove  the  same  is  reserved  by 
the  lessee  by  whom  the  fixtures  are  installed,  such  fixtures 
would  not  partake  of  the  nature  of  the  freehold  and  would 
not  pass  to  the  landlord  but  would  remain  the  property 
of  the  lessee  upon  the  termination  of  the  lease,  said  at 
page  298: 

"As  to  the  nature  of  the  casing  and  pumping  equip- 
ment, the  same  text,  based  on  an  abundance  of  au- 
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thorities,  says:  'It  is  a  well-settled  rule  that  casing 
in  wells,  derricks,  engines,  and  other  machinery  and 
appliances  placed  upon  the  land  by  the  lessee  for  test- 
ing, developing  and  operating  the  land  for  oil  and  gas 
purposes  are  trade  fixtures.  They  may,  therefore,  be 
removed  at  any  time  during  the  existence  of  the  lease, 
or  within  a  reasonable  time  after  its  termination.  If 
they  are  not  so  removed,  they  become  the  property  of 
the  landowner.'  (Suiiiincrs  on  Oil  &  Gas,  Perm.  Ed., 
Vol.  3,  p.  214,  Par.  526. 

"The  last  sentence  of  that  quotation  is  significant 
in  that  if  such  fixtures  do  not  by  attachment  to  the 
soil  become  a  part  of  or  partake  of  the  nature  of  the 
freehold,  then  they  would  not  become  the  property  of 
the  landowner." 

The  court  in  pointing  out  that  the  existence  of  the  well 
as  a  unit  was  dependent  upon  the  maintenance  of  the  cas- 
ing in  the  well,  said  at  page  299: 

"There  is  logic  in  appellee's  reply  to  a  hypothetical 
question,  wherein  he  says :     'We  can  answer  this  by 
observing  that  (the  primary  term  having  expired)  if 
the  casing  etc..  did  not  go  with  a  sale,  but  was  pulled  ; 
and  retained  by  the  Seller,  there  would  be  no  produc- 1 
tion  and  no  lease — and,  therefore,  no  sale!'  "  ' 

As  we  have  pointed  out,  there  is  no  attempt  in  the  pend- 
ing state  court  actions  to  recover  the  casing  or  compensa- 
tion for  its  taking  but  the  items  which  are  thus  sought 
to  be  recovered,  or  their  value,  consist  of  sucker  rods,  tub- 
ing, tanks  and  other  equipment  readily  removable  without  1i 
injury  to  the  equipment,  or  the  leasehold,  or  the  real  prop- 
erty. I 

The  same  observations  as  to  the  nature  of  the  equip-i 
ment  and  tools  sought  to  be  recovered  in  the  pending  state  J 
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court  actions  are  equally  applicable  to  the  items  sought 
to  be  recovered  in  the  state  court  actions  entitled:  Treasure 
Company,  plaintiff,  v.  Union  Oil  Company,  defendant,  and 
Reconstruction  Finance  Corporation,  a  Federal  Corpora- 
tion, complainant  in  intervention.  No.  489-318,  and 
Samarkand  Oil  Company,  plaintiff,  v.  Union  Oil  Company, 
defendant,  and  Reconstruction  Finance  Corporation,  a 
Federal  Corporation,  complainant  in  intervention.  No. 
j  489-319,  of  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Los  Angeles. 

An  application  by  respondent  for  an  injunction  to  re- 
strain the  prosecution  of  the  last  mentioned  actions  was 
denied  by  the  Honorable  Paul  J.  McCormick  of  the  Dis- 
trict Court,  by  an  opinion  rendered  and  filed  therein  on 
June  12,  1945.     [Tr.  pp.  52-63.] 

As  indicated,  the  Reconstructon  Finance  Corporation 
was  substituted  for  Defense  Plant  Corporation,  as  inter- 
venor  in  both  of  the  last  mentioned  state  court  actions 
Vv^hich  terminated  in  judgments  for  the  plaintiff  in  each  of 
said  cases  and  which  judgments  were  entered  December  6, 
1945.  These  judgments  became  final  and  were  satisfied  by 
payment. 

In  the  conclusions  of  the  court  and  decision  on  motion 
for  injunction,  above  referred  to,  the  Honorable  Paul  J. 
McCormick  not  only  held  that  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  County  of  Los  Ange- 
les, had  exclusive  jurisdiction  of  the  causes  of  action  set 
forth  in  the  complaints  ip  said  actions  Nos.  489-318  and 
489-319  because  such  actions  were  commenced  November 
15,  1943,  which  was  prior  to  the  filing  of  the  first  author- 
ized amended  complaint  on  January  12,  1944,  bv  wliich  it 
was  sought  to  condenm  any  personal  property,  but  in  hold- 
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ing  that  there  was  no  ratification  of  the  taking  of  the  per- 
sonal property  on  September  28,  1942,  because  the  state  > 
court  had  already  acquired  jurisdiction  on  November 
1943,  and  before  the  filing  of  the  amended  complaint 
January  12.  1944,  said  at  transcript  page  61 : 

'There  can  be  no  serious  claim  of  ratification  by] 
plaintiff  of  the  seizure  of  the  personalty  because  be 
fore  any  adequate  manifestation  by  plaintiff  of  an  in 
tention  to  acquire  such  property  was  evident,  the  State 
court  had  already  acquired  jurisdiction  of  the  res.  Th 
factual  situation  here  is  dissimilar  to  that  before  the 
court  in  Vearsley  2'.  Ross  Construction  Co.,  309  U 
S.    18.     Moreover,    the    Vearsley   decision    does    not; 
enunciate  the  principle  that   ratification  of  a  taking 
without  condemnation  proceedings  ipso  facto  confers 
jurisdiction  on  the  United  States  court. 

"The  sole  method  chosen  to  acquire  the  necessary! 
war  facility  to  which  the  action  in  this  court  relates  '■ 
was  by  condemnation  proceedings  of  the  judicial  type  ■ 
brought  as  Title  II  of  the  Second  War  Powers  Act 
specifies  in  accordance  with   the  Act  of   August   1, 
1888,  Title  40  Sections  257,  258,  U.  S.  C.  A.    One  of 
the  jurisdictional  essentials  of  a  proceeding  in  con- 
demnation of  the  judicial  type  is  that  the  property 
sought  to  be  taken  shall  be  described  in  the  petition 
(complaint).     See  Section  1244,  California  Code  of 
Civil  Procedure. 

"It  is  clearly  established  by  the  record  before  us 
that  no  specification  whatever  of  any  personalty  was 
made  in  any  of  the  proceedings  until  the  month  of 
October,  1943,  when  for  the  first  time  an  authoriza- 
tion to  amend  the  pleadings  so  as  to  include  personal 
jjroperty  was  given,  and  it  was  not  until  the  following 
January  that  the  amended  complaint  directed  to  the 
acquisition  of  the  personal  property  in  issue  was  filed. 
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"Thus  we  find  that  the  earliest  effectual  and  au- 
thorized acquiring  of  the  personal  property  by  the 
Government  was  subsequent  to  the  acquiring  of  jur- 
isdiction over  the  same  res  by  the  State  court  in  the 
recovery  actions  pending  therein.     As  no  other  type 
of  authority  than  judicial  has  been  invoked  or  applied 
by  plaintiff  in  the  acquisition  under  consideration,  we 
consider  argument  and  authorities  as  to  the  lodgment 
in  the  United  States  of  other  processes  in  eminent 
domain  as  academic  and  irrelevant  to  the  motion  be- 
fore the  court." 
Furthermore,  Judge  William  J.  Palmer  in  his  notice  of 
decision  rendered  in  connection  with  the  State  Court  Ac- 
tions No.  489-318  and  489-319  in  holding  that  the  taking 
on  September  28,  1942,  was  not  by  any  agent  of  the  Gov- 
ernment and  that  no  agency  of  the  Government  was  au- 
thorized to  ratify  the  taking  of  such  personal  property  on 
September  28,  1942,  and  that  such  taking  never  has  been 
ratified  by  the  United   States  Government,  said    [Tr.   p. 

163]: 

"This  court  has  not  found  that  the  United  States 
government,  or  any  agency  of  it,  seized  the  property 
involved  in  this  case  on  or  about  September  28,  1942. 
The  court  does  find  that  an  individual  who  held  the 
office  of  United  States  Marshal,  without  any  authori- 
zation from  any  source,  without  process  of  court  re- 
lated to  the  property  in  question,  without  direction 
from  any  agency  of  the  government,  falsely  assumed 
dominion  over  the  property  and  falsely  assumed  au- 
thority to  deliver  it  into  the  custody  of  the  defendant, 
which,  equally  without  right  or  authority,  thereupon 
asserted  and  took  dominion  over  the  property  and 
thereafter  held  possession  thereof  against  the  demands 
of  plaintiffs  for  its  return. 

"This  court  has  not  held  of  its  own  opinion  that 
any  agency  of  the  government  ever  came  into  lawful 
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possession  of  the  property  in  question,  but  the  court  j 
has  presumed,  for  the  purposes  of  this  trial,  that  in| 
permitting  the  tiHng  of  a  late  amendment  to  a  con-.j 
demnation  action  pertaining  to  real  estate,  by  which! 
amendment  the  action  was  made  to  embrace  the  per- 
sonal property  involved  in  this  case,  the  United  States 
District  Court  acted  properly  and  in  accordance  with 
law.     Involving  that  presumption  leads  to  the  conclu- 
sion that  the  property  was  condemned  as  of  the  date 
of  the  filing  of  the  amendment  and  that  thereupon 
the  United  States  Government,  through  the  Defense 
Plant  Corporation,  in  exercise  of  the  right  of  emi- 
nent domain  came  into  lawful  possession  of  the  prop- 
erty. 

"It  would  be  inaccurate  to  leave  the  impression  that 
this  judge  is  of  the  personal  opinion  that  the  com- 
mencement of  condemnation  proceedings  against  the 
personal  property  involved  in  this  case,  by  way  of  such 
amendment  filed  in  January  1944,  when  the  actions  in 
this  Superior  Court  were  threatened  and  were  about 
to  be  commenced,  was  in  good  faith  or  was  founded 
on  any  need  by  the  Government  for  the  property  or 
on  any  intention  to  put  it  to  the  public  use.  This  court 
merely  applies  the  presumption  of  good  faith  and 
regularity  to  the  proceedings  of  the  federal  agencies 
involved. 

"This  court  has  not  found  that  the  action  of  the 
person  who  first  asserted  unlawful  dominion  over  the 
property  in  September  of  1942  and  assumed  authority 
to  deliver  it  over  to  the  defendant  was  thereafter 
ratified  by  any  agency  of  the  United  States  Govern- 
ment. To  the  contrary,  this  court  is  of  the  opinion 
that  no  agency  of  the  United  States  Government  had 
authority  to  ratify  such  an  act  and  the  court  holds 
that  no  such  agency  ever  did  ratify  it.  The  court  finds 
also  that  the  unlawful  action  of  the  defendant  in  de- 
taining the   property   from   the  plaintiffs   never   had 
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been  ratified  by  any  agency  of  the  United  States  Gov- 
ernment, and  the  court  is  of  the  opinion  that  no  such 
agency  has  had  authority  to  ratify  such  conduct." 

The  opinions  thus  expressed  by  Judge  Palmer  are  re- 
flected in  Findings  Nos.  VII  [Tr.  p.  138]  and  XII  [Tr. 
p.  141]  of  the  formal  findings  of  fact  made  and  entered 
in  said  actions  which  findings  of  fact  were  signed  Decem- 
ber 5,  1945,  and  which  findings  read  as  follows: 

"VII.  On  the  said  28th  day  of  September,  1942, 
at  and  on  said  Block  33  of  Tract  9809  in  said  County 
of  Los  Angeles,  State  of  California,  without  the  plain- 
tiff's consent  and  against  its  will,  a  Deputy  United 
States  Marshal,  without  any  authorization  from  any 
source,  without  process  of  court  related  to  said  per- 
sonal property,  and  without  direction  from  any  agency 
of  the  United  States  Government  falsely,  and  wrong- 
fully and  wilfully  assumed  dominion  over  the  said 
personal  property,  and  wrongfully  and  wilfully  took 
possession  thereof  and  wrongfully  delivered  said  per- 
sonal property  to  the  defendant,  Union  Oil  Company 
of  California,  a  corporation,  which  said  defendant  on 
said  date  and  at  said  place  without  right  or  authority 
wrongfully  and  wilfully  took  possession  of  said  per- 
sonal property  and  thereafter  continuously  and  until 
January  12,  1944,  wrongfully  and  wilfully  held  pos- 
session thereof  and  detained  the  same  and  wrongfully 
prevented  the  plaintifif  Samarkand  Oil  Company,  a 
corporation,  from  taking  possession  thereof." 

"XII.  With  respect  to  the  second  separate  and  dis- 
tinct defense  of  said  answer,  the  court  finds  that  it  is 
not  true  that  on  or  about  September  29,  1942,  or  at 
any  time,  the  United  States  of  America,  for  the  use 
of  Reconstruction  Finance  Corporation,  a  federal  cor- 
poration, acting  in  behalf  of  Defense  Plant  Corpo- 
ration, a  federal  corporation,  or  otherwise,  appropri- 
ated or  took  possession  of  the  personal  property  here- 
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inabove  described  or  any  part  thereof  under  claim  of 
eminent  domain  for  use  in  connection  with  the  estab- 
Hshment  of  a  reservoir  for  the  injection,  storage,  con- 
servation or  withdrawal  of  natural  gas  or  incidental 
purposes  or  for  use  in  the  operation  of  oil  or  gas 
wells  or  in  the  treating,  storing  or  disposing  of  the 
l)roducts  thereof,  or  that  it  thereupon  delivered  said 
personal  property  or  any  part  thereof  to  the  defend- 
ant Union  Oil  Company  of  California,  a  corporation, 
for  such  uses  or  purposes  or  any  of  them  on  behalf 
of  the  Defense  Plant  Corporation,  a  federal  corpora- 
tion. It  is  not  true  that  the  said  United  States  of 
America  ever  took  possession  of  said  personal  prop- 
erty or  any  part  thereof  or  enjoyed  any  lawful  right 
to  the  possession  or  any  part  thereof  until  January 
12,  1944." 

The  conclusion  of  the  court  and  decision  on  motion  for 
injunction  rendered  by  Judge  McCormick  and  the  find- 
ings of  fact  and  conclusions  of  law  and  judgment  ren- 
dered by  Judge  Palmer,  above  referred  to,  were  pleaded 
as  res  adjudicata  by  the  third  and  fourth  defenses,  re- 
spectively, in  the  answers  fTr.  pp.  131-134,  incl.]  of 
Treasure  Company  and  Samarkand  Oil  Company  to  re- 
spondent's petition  for  the  injunction,  which  said  defend- 
ants now  seek  to  have  vacated. 

Section  1908  of  the  Code  of  Civil  Procedure  of  the 
State  of  California  provides  as  follows : 

"The  effect  of  a  judgment  or  final  order  in  an  ac- 
tion or  special  proceeding  before  a  court  or  judge  of 
this  state,  or  of  the  United  States,  having  jurisdic- 
tion to  pronounce  the  judgment  or  order,  is  as  fol- 
lows: 

1.  Tn  case  of  a  judgment  or  order  against  a  spe- 
cific thing,  or  in  respect  to  the  probate  of  a  will,  or 
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the  administration  of  the  estate  of  a  decedent,  or  in 
respect  to  the  personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment  or  or- 
der is  conclusive  upon  the  title  to  the  thing,  the  will, 
or  administration,  or  the  condition  or  relation  of  the 
person, 

2.  In  other  cases,  the  judgment  or  order  is,  in  re- 
spect to  the  matter  directly  adjudged,  conclusive  be- 
tween the  parties  and  their  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action 
or  special  proceeding,  litigating  for  the  same  thing 
under  the  same  title  and  in  the  same  capacity,  pro- 
vided they  have  notice,  actual  or  constructive,  of  the 
pendency  of  the  action  or  proceeding." 

An  adjudication  of  a  matter  of  fact  is  binding  in  sub- 
sequent proceedings  between  the  same  parties,  as  well  as 
the  adjudication  of  their  rights.  This  is  pointed  out  in 
Johnson  v.  Fontana  County  Fire  Pro.  District,  15  Cal. 
(2d)  380.  In  that  case  plaintiff  sought  a  writ  of  mandamus 
to  compel  the  defendant  Fire  Protection  District  to  pay 
a  judgment  recovered  by  plaintiff  in  a  prior  action  in 
which  it  was  found  as  a  matter  of  fact  that  the  driver  of 
a  certain  automobile  was  the  agent  of  the  defendant.  In 
the  mandamus  proceedings  the  defendant  District  alleged 
that  the  driver  of  the  automobile  was  not  the  agent  of  the 
District.  The  court  in  holding  that  the  rule  of  res  adjudi- 
cata  applies  to  both  questions  of  law  and  fact,  said  at  page 
389: 

"Whether  or  not  the  previous  judgment,  with  its 
implied  finding  of  agency,  was  controlling  here  must 
depend  upon  general  rules  of  law  applicable  to  that 
question. 

"  'A  former  adjudication  between  the  same  parties 
may  be  either  a  final  determination  of  the  rights  of 
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the  parties  or  may  be  an  adjudication  of  certain  ques- 
tions of  fact  which  have  been  put  in  issue  and  de- 
cided. {People  V.  Bailey,  30  Cal.  App.  581,  158  Pac. 
1036.)  A  judgment  operates  as  an  estoppel  to  pre- 
vent the  parties  thereto  or  their  privies  from  contend- 
ing to  the  contrary  as  to  a  matter  of  fact  which  was 
found  against  them  in  arriving  at  the  judgment." 

Not  only  is  the  respondent  herein  bound  by  the  concki- 
sions  of  law  of  Judge  McCormiclc  and  the  judgment  ren- 
dered by  Judge  Pahiier  but  is  also  bound  by  their  findings 
of  fact. 

In  Todhunter  z:  Smith,  219  Cal.  692,  the  court  said 
at  page  695: 

"A  former  judgment  operates  as  a  bar  against  a 
second  action  upon  the  same  cause,  but  in  a  later  de- 
cision upon  a  different  claim  or  cause  of  action,  it 
operates  as  an  estoppel  or  conclusive  adjudication  as 
to  such  issues  in  the  second  action  as  were  actually 
litigated  and  determined  in  the  first  action.  (See  au- 
thorities cited  supra,  this  paragraph.)" 

Therefore,  even  though  the  present  pending  state  court 
Actions  Nos.  505-967  and  505-968  involve  different 
causes  of  action  than  the  prior  State  Courts  Actions  Nos. 
489-318  and  489-319  in  that  different  drilling  tools  and 
equipment  are  sought  to  be  recovered  than  in  the  first  men- 
tioned actions,  nevertheless  the  findings  in  connection  with 
the  Actions  Nos.  489-318  and  489-319  in  respect  to  the  : 
taking  of  personal  property  on  September  28.  1942.  hav 
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ing  been  done  without  authority  from  any  governmental 
agency  are  binding  upon  the  respondent  in  its  apphcation 
for  an  injunction  restraining  the  prosecution  of  Superior 
Court  Actions  Nos.  505-967  and  505-968. 

(d)  The  Determination  by  the  Circuit  Court  o£  Appeals  in 
This  Condemnation  Proceeding,  in  United  States  v. 
Samuel  Block,  160  F.  (2d)  604,  That  the  Award  Made  for 
the  Taking  of  Personal  Property  in  Connection  With 
Condemnation  Proceedings  Must  Be  Predicated  Upon  the 
Value  of  the  Property  When  It  Is  First  Lawfully  Taken 
Pursuant  to  Such  Proceedings,  Is  the  Law  of  the  Case. 

On  March  22,  1947,  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  rendered  an  opinion  upon 
an  appeal  taken  by  the  plaintiff  herein  from  an  award 
made  by  the  District  Court  to  Sam  Block  (62  Fed.  Supp. 
1017),  one  of  the  other  defendants  in  this  action,  for  the 
taking  of  personal  property  at  the  same  time  and  under 
the  same  circumstances  as  those  under  which  the  personal 
property  of  Treasure  Company  and  Samarkand  Oil  Com- 
pany was  taken. 

In  the  Block  case  entitled  United  States  v.  Block  and  re- 
ported in  160  F.  (2d)  604,  the  respondent  herein  contended 
on  appeal  the  District  Court  erred  in  admitting  evidence  of 
the  value  of  the  personal  property  on  October  4,  1943,  be- 
cause the  respondent  contended  that  such  personal  prop- 
erty was  taken  on  Septernher  28,  1942.  This  court  in  hold- 
ing that  the  respondent  was  not  prejudiced  by  the  testi- 
mony of  the  value  of  the  property  as  of  October  4.  1943, 
even  though  the  personal  property  was  taken  on  Septem- 
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ber 28,  1942,  because  there  was  evidence  to  the  effect  that 
the  value  of  the  personal  property  was  the  same  on  both 
dates,  said  at  page  607 : 

"Appellant  says  that  the  machinery  and  equipment 
were  taken  on  September  28,  1942,  and  that  testi- 
mony as  to  their  value  in  October,  1943,  was  there- 
fore inadmissible.  There  was  and  is  some  uncertainty 
as  to  when  the  machinery  and  equipment  were  taken. 
As  stated  above,  the  complaint  was  tiled  and  an  order 
granting  appellant  immediate  possession  of  the  land 
was  entered  on  September  28,  1942,  and  a  declaration 
of  taking  was  tiled  on  October  26,  1942,  but  the  ma- 
chinery and  equipment  were  not  mentioned  in  the  com- 
plaint, the  order  or  the  declaration.  The  machinery 
and  equipment  were  first  mentioned  in  the  amendatory 
resolution  of  October  4,  1943.  The  amendatory  reso- 
lution stated  that  Defense  Plant  Corporation  had 
taken  possession  of  the  machinery  and  equipment,  but 
did  not  state  when  such  possession  was  taken.  It 
may  have  been  taken  on  October  4,  1943. 

"Even  assuming  that  the  machinery  and  equipment 
were  taken  on  September  28,  1942,  it  does  not  appear 
that  appellant  was  prejudiced  by  the  fact  that  Rubin's 
and  Rush's  valuations  were  made  as  of  October, 
1943.  Rush  and  Graydon  Oliver,  a  witness  for  appel- 
lant, testified  that  the  market  value  of  the  machinery  * 
and  equipment  in  October,  1943,  was  substantially  the 
same  as  on  September  28,  1942.  That  testimony  was 
not  contradicted." 

It  is  obvious  that  the  Circuit  Court  of  Appeals  deter- 
mined that  the  award  must  be  predicated  upon  the  \  alue  of 
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the  property  upon  the  date  that  it  was  legally  taken  by  a 
Governmental  agency. 

In  Security  First  National  Bank  v.  Marxen,  19  Cal. 
(2d)  100,  the  court  said  at  page  103: 

"The  law  of  the  case,  as  established  by  the  judg- 
ment of  reversal,  is  that  the  defendant  expressly,  by 
written  agreement,  and  by  joining  in  a  subsequent 
lease,  both  of  which  were  found  by  the  court  to  have 
been  duly  executed,  had  subordinated  its  leasehold 
rights  to  the  right  and  title  of  the  plaintiff.  The  is- 
sues presented  questions  of  law  only.  Those  issues, 
decided  adversely  to  the  defendant  on  the  former  ap- 
peal, also  require  an  affirmance  of  the  judgment  on 
this  appeal." 

It  is  well  established  that  an  action  in  condemnation  is 
an  action  in  rem.  In  Harrington  v.  Superior  Court,  194 
Cal.  185,  the  court  said  at  page  189: 

"Condemnation  proceedings  have  been  described 
as  proceedings  in  rem,  and  jurisdiction,  therefore, 
does  not  depend  on  the  disclosed  identity  of  the  par- 
ties defendant,  but  on  the  subject  matter  and  an 
opportunity  to  be  heard  in  the  exercise  of  due  pro- 
cess on  the  most  effective  notice  possible." 

The  present  action  being  one  in  rem  the  decision  by  the 
Circuit  Court  of  Appeals  in  United  States  v.  Block,  supra, 
above  referred  to,  is  binding  on  all  parties  interested  in 
the  matter  whether  they  were  parties  to  the  former  appeal 
or  not. 
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See  also, 

De  Gear  v.  McLellan,  56  Cal.  App.  (2d)  382,  385: 

It  is  apparent  that  the  holding^  that  the  decision  in  the 
former  appeal  was  binding  on  the  plaintiff  in  the  second 
action  although  she  was  not  a  party  to  the  prior  appeal 
is  based  on  the  fact  that  the  decision  in  such  prior  appeal 
was  rendered  in  an  action  in  rem  and.  therefore,  binding 
on  all  parties  interested  in  the  matter. 

Estate  of  Carothcrs.  168  Cal.  691.  693-4-5: 

The  present  condemnation  proceeding  being  one  in  remi 
the  decision  of  the  Circuit  Court  of  Appeals  rendered  inj 
United  States  v.  Block,  supra,  above  referred  to.  is  the! 
law  of  the  case  in  respect  to  the  proposition  of  law  that] 
any  award  made  in  this  case  must  be  predicated  on  the 
value  of  the  personal  property  at  the  time  that  it  was 
tirst  legally  taken  by  an  agency  of  the  government.     We| 
have   seen   that  the   findings  of  Judges   McCormick  anc 
Palmer  to  the  effect  that  there  was  no  legal  taking  of  the 
personal  property  prior  to  January  12.  1944,  are  now  fina| 
and  res  ad  judicata  and  that  plaintiff  herein  is  estoppec 
from  questioning  the  correctness  of  such  findings.     It  fol-j 
lows  that  the  only  award  which  this  court  can  make  orl 
which  the  Circuit  Court  of  Appeals  can  properly  uphold' 
for  the  taking  of  the  personal  property  is  one  predicatec 
on  the  value  of  such  personal  proi)erty  on  January   12, 
1944. 
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(e)  The  Prosecution  of  the  State  Court  Actions  Will  in  No 
Wise  Interfere  With  the  Jurisdiction  of  the  District  Court 
to  Proceed  to  Trial  and  to  Make  an  Award  to  These  Ap- 
pellants for  the  Value  of  Their  Leasehold  Interest  in  the 
Real  Property  and  the  Value  of  Their  Personal  Property 
at  the  Time  of  the  Filing  of  the  Amended  Complaint  in 
the  Condemnation  Action  on  January  12,  1944. 

(1)  On  March  10,  1945,  the  Respondent  in  the  Con- 
demnation Action  Filed  a  Petition  for  an  In- 
junction TO  Restrain  the  Defendant  Treasure 
Company  From  Prosecuting  Action  No.  489-318 
and  to  Restrain  Samarkand  Oil  Company  From 
Prosecuting  Action  No.  489-319  Which  Cases 
Were  Then  Pending  in  the  Superior  Court  of 
THE  State  of  California  in  and  for  the  County 
of  Los  Angeles.  By  Said  Actions  the  Respec- 
tive Plaintiffs  Therein  Sought  to  Recover 
Possession  of  Certain  Personal  Property  Con- 
sisting OF  Oil  Drilling  Equipment  or  the 
Value  Thereof  If  Possession  Could  Not  Be  Had. 
The  Personal  Property  Sought  to  Be  Recovered 
in  the  Last  Mentioned  Actions  Were  Personal 
Property  Other  Than  That  Described  and  In- 
volved IN  Actions  Nos.  505-967  and  505-968  But 
Such  Personal  Property  Was  Wrongfully 
Taken  by  the  Individual  Acting  as  United 
States  Marshal  and  Wrongfully  Retained  by 
the  Union  Oil  Company  Under  the  Same  Cir- 
cumstances AND  Under  the  Same  Untenable 
Claim  of  Authority  Which  Obtains  in  Respect 
to  Actions  Nos.  505-967  and  505-968. 

The  Honorable  Paul  J.  McCormick,  of  the  United 
States  District  Court,  denied  the  application  to  restrain 
the  prosecution  of  Actions  Nos.  489-318  and  489-319  on 
the  o;r(junds  that  the  state  court  had  acquired  exclusive 
jurisdiction   of    the   res   by   the   serving   of   processes    in 
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such  actions  prior  to  the  fihng  of  the  amendment  to  the 
complaint  in  the  condemnation  action  on  January  12,  1944, 
and  on  the  further  ground  that  in  as  much  as  it  was 
apparent  that  the  only  relief  which  would  be  granted  in 
the  state  actions  would  be  by  way  of  a  money  judgment, 
the  prosecution  of  such  actions  would  not  impair  nor 
defeat  the  jurisdiction  of  the  District  Court  in  the  con- 
demnation action.  In  this  connection  Judge  McCormick 
said  [Tr.  p.  63]  : 

"We  conclude  with  the  observation  that  the  in- 
junction to  restrain  proceedings  in  either  of  the  state 
court  actions  is  unnecessary  under  the  record  before 
us.  In  the  local  suits  no  relief  to  the  oil  companies 
other  than  money  judgments  appears  to  be  now  pos- 
sible. Such  an  outcome  in  the  state  court  would 
neither  impair  nor  defeat  the  jurisdiction  of  this  ] 
court  in  the  condemnation  proceeding." 

As  indicated  in  the  answers  of  the  Union  Oil  Company  ' 
filed  in  Actions  Nos.  505-967  and  505-968,  Actions  Nos.  • 
-^89-3 18  and  489-319  did  proceed  to  a  money  judgment, 
which  judgments  have  been  paid  and  satisfied.     It  is  like-  ■ 
wise  probable  that  each  of  the  state  actions,  the  prosecu- 
tion of  which  is  now  sought  to  restrain,  will  terminate 
in  a  money  judgment   rather   than  a  judgment   for   the 
possession  of  the  property  described  in  the  complaints  in  • 
said  actions.      In   fact,   no  judgment  excepting  a  money 
judgment  can  be  rendered  in  Actions  Nos.  505-967  and 
505-968. 

Prior  to  the  denial  of  such  injunction  by  Judge  Mc* 
Cormick  the  defendant  Union  Oil  Company  and  the  inter- 
venor.     Defense    Plant     Corporation,     in     Actions     Nos,„, 
489-318  and  489-319  sought  to  abate  such  actions  on  the- 
iirrcmnds  that  the  above  entitled  condemnation  action  was 
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then  pending  and  involved  the  same  issues  as  did  such 
state  cases  and  that  the  judgment  in  the  condemnation 
action  would  be  a  bar  to  any  judgment  in  each  of  said 
state  cases. 

This  motion  for  abatement  was  denied  by  Judge  Wil- 
liam J.  Palmer  in  the  Superior  Court  of  the  County  of 
Los  Angeles  [Tr.  p.  155].  The  holding  of  Judge  Palmer 
was  predicated  primarily  upon  the  principle  that  if  the 
District  Court  found  that  the  original  taking  was  unlawful 
and  did  not  become  lawful  until  the  filing  of  the  amended 
complaint,  the  Treasure  Company  and  the  Samarkand  Oil 
Company  would  be  unable  to  recover  in  the  condemnation 
action  any  compensation  or  reimbursement  for  the  wrong- 
ful detention  and  depreciation  of  the  personal  property 
from  September  28,  1942,  to  January  12,   1944. 

Judge  Palmer  in  a  most  able  manner  in  a  written  opin- 
ion pointed  out  that  regardless  of  what  conclusion  might 
be  reached  in  the  state  or  federal  courts  in  regard  to  the 
question  of  whether  the  original  taking  was  lawful  or 
unlawful,  any  judgments  rendered  in  the  state  court  ac- 
tions could  not  impair  or  interfere  with  the  assessment 
of  the  proper  measure  of  damages  in  the  District  Court. 

In  discussing  the  effect  of  the  possible  alternative  con- 
clusions which  might  be  reached  by  the  two  courts  Judge 
Palmer  aptly  set  forth  the  situation  as  follows  [Tr.  p. 
158]: 

"If  the  Federal  court,  in  action  No.  2454-B  Civil, 
should  hold  that  possession  of  the  personal  property 
never  was  lawfully  taken  from  the  plaintiff,  no  judg- 
ment in  condemnation  would  ensue,  and  plaintiff 
would  leave  the  Federal  court  with  no  compensation 
whatsoever  for  the  damage  claimed  to  have  been  suf- 
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fered  from  the  acts  of  Federal  officials  thus  held  to 
have  acted  unlawfully. 

"If  the  Federal  court,  in  action  No.  2454-B  Civil, 
should  hold  that  possession  of  the  personal  property 
was  not  lawful  prior  to  the  filing  of  the  pleading 
titled  a  'First  Amended  Complaint,'  but  became  law- 
ful at  that  time,  the  court  would  be  powerless  in  that 
action  to  do  anything  about  the  unlawful  possession 
previous  to  that  date.  Although  in  condemnation  a 
property  owner  is  supposed  to  receive  full  compen- 
sation for  the  property  taken  and  for  the  damages 
suflfered  from  the  taking,  the  damages  thus  embraced 
are  only  those  that  How  from  the  lawful  taking. 
They  do  not  include  injury  suflfered  from  prior  un- 
authorized and  unlawful  acts  of  public  officials.  Hence, 
in  the  event  of  the  possibility  here  being  considered, 
the  Federal  court  could  not  give  plaintiflf  any  relief 
for  an  element  of  damage  claimed  to  have  been  suf- 
fered and  claimed  to  be  substantial. 

"If  the  Federal  court  should  decide  that  the  taking 
of  the  personal  property  was  lawful  in  the  first  in- 
stance and  that  thereafter  the  holding  of  possession 
against  the  plaintiff  has  been  lawful,  and  if  such  a 
decision  should  follow  a  judgment  of  this  court 
against  the  plaintiff,  plaintiff  would  stand  before  the 
Federal  court  as  the  one  to  be  compensated  for  the 
taking  of  the  property.  No  difficulty  or  entangle- 
ment of  status  would  result  from  the  two  trials. 

"If  prior  to  such  a  judgment  of  the  Federal  court, 
this  court  were  to  deliver  a  judgment  in  plaintiff's 
favor  against  the  Union  Oil  Company  of  California, 
such  judgment  of  this  court  would  be  founded  on  one 
of  two  theories:  1.  That  the  taking  of  possession  by 
federal  officials  was  unlawful  and  the  holding  of  pos- 
session since  has  been  unlawful.  In  such  a  case,  the 
judgment  of   this  court,   except   for   the   element  of 
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damages,  would  be  in  the  alternative.  If  the  de- 
fendant should  pay  the  adjudicated  value  of  the  prop- 
erty rather  than  return  it,  or  if  judgment  for  such 
value  should  be  satisfied  by  execution,  the  title  to  the 
property  would  pass  to  defendant.  The  Union  Oil 
Company  of  California  then  would  stand  before  the 
Federal  court  as  the  party  to  be  compensated  for  the 
property.  No  entanglement  of  status  would  obstruct 
the  orderly  proceedings  of  that  court.  As  there  is 
no  likelihood  of  defendant  returning  the  property  to 
the  plaintiff  so  long  as  the  Federal  action  pends,  we 
need  not  spend  time  on  that  possibility. 

"2.  If  this  court  should  hold  that  the  taking  of 
the  property  was  unlawful  in  the  first  instance,  but 
became  lawful  when  the  'First  Amended  Complaint' 
was  filed  in  the  Federal  action,  it  might  pursue  either 
of  two  courses,  depending  on  how  it  viewed  the  law. 
1.  It  might  regard  the  present  factual  status  as  a 
complete  defense  to  replevin,  and  award  only  dam- 
ages suffered  by  plaintiff  from  the  date  of  the  taking 
to  the  date  of  the  filing  of  the  amended  pleading. 
In  that  case,  plaintiff  would  stand  before  the  Federal 
court  as  the  one  to  be  compensated  for  the  property, 
and  no  entanglement  of  status  would  obstruct  the 
orderly  proceedings  of  that  court.  2.  It  might  find 
against  the  defendant,  concluding  that  if  defendant 
had  not  retained  the  personal  property,  that  property 
would  not  have  remained  on  the  land,  and  no  oc- 
casion for  filing  the  amended  pleading  would  have 
existed.  So  viewing  the  matter,  the  court  might  hold 
that  the  defendant  had  converted  the  property,  and 
as  defendant  would  'not  be  able  to  redeliver,  an  al- 
ternative judgment  would  be  useless.  This  court  then 
would  give  plaintiff'  judgment  for  damages  and  for 
the  value  of  the  property.  The  title  to  the  property 
would   be  vested   in  defendant;  and  defendant  then 


would  stand  before  the  Federal  court  as  the  one  to  be| 
compensated.     No  entanglement  of  status  would  ob- 
struct the  orderly  proceedings  of  that  court. 

"For  the  reasons  that  I  have  indicated,  I  hold  that 
the  duty  of  this  court  is  to  try  the  action  and  that  a] 
serious  injustice  might  be  done  to  plaintiff  to  deny 
to  it  the  day  in  court  to  which  it  appears  to  be  en- 
titled. 1  do  not  consider  it  necessary  to  deal  with] 
certain  other,  and  perhaps  more  'technical/  rules, 
which  also  may  be  obstacles  to  the  pleas  in  bar  and] 
abatement." 

It  is  thus  seen  that  there  is  no  eventuality  in  respect  to 
the  possible  decisions  which  might  be  rendered  by  the 
state  court  in  the  actions  now  sought  to  be  enjoined  or 
by  the  federal  court  in  the  condenmation  action  which 
will  impair  or  interfere  with  the  orderly  proceedings  of 
the  District  Court  and  the  awarding  of  proper  damages 
to  the  parties  entitled  thereto. 

It  necessarily  follows  that  the  injunction  should  have 
been  denied. 

(2)  It  No  Doubt  Will  Be  Contended  That  Appel-I 
LANTS  Are  Estopped  by  Their  Conduct  FromI 
Maintaining  the  State  Actions. 

An  examination  of  the  Amended  Answer  of  Treasur 
Company  to  the  First  Amended  Complaint  [Tr.  pp.  49, 
50  and  51]  and  the  Answer  of  Appellant  Samarkan 
Oil  Company  to  the  First  Amended  Complaint  [Tr.  p; 
47-48],  will  show  that  each  alleges  that  said  persona: 
property  "was  unlawfully  taken  by  the  United  States  of 
America,  Reconstruction  Finance  Corporation,  Defense 
Plant  Corporation,  and  their  agents." 
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The  prayer  to  each  answer  is : 

"(1)  That  the  above  entitled  action  be  dismissed; 

(2)  That  in  the  event  that  said  action  is  not  dis- 
missed as  to  real  or  personal  property,  and  a  de- 
cree of  condemnation  is  ordered,  that  plaintiff  be 
ordered  to  pay  damages." 

We  do  not  want  to  have  any  misapprehension  on  the 
part  of  this  Court  as  to  our  position. 

We  say  that  as  to  the  personal  property  the  District 
Court  had  no  jurisdiction  to  condemn  such  personal  prop- 
erty or  to  order  payment  for  its  taking,  or  to  order  im- 
mediate possession,  until  there  was  filed  in  the  District 
Court  a  condemnation  action  seeking  to  condemn  per- 
sonal property. 

Even  if  Reconstruction  Finance  Corporation  had  an 
intent  to  take  personal  property  when  the  original  suit 
was  fifed,  such  intent  did  not  give  Reconstruction  Finance 
Corporation  or  Defense  Plant  Corporation  the  right  to 
take  such  personal  property  until  two  things  happened: 
(1)  Reconstruction  Finance  Corporation  determined  the 
necessity  of  taking  and  directed  the  property  to  be  taken, 
and  (2)  a  condemnation  suit  was  actually  filed  to  con- 
demn such  property. 

Until  such  two  things  happened  the  taking  of  possession 
by  the  Marshal  and  by  Union  Oil  Company  was  unlawful. 

No  doubt  the  Court's  attention  will  be  called  to  the 
order  of  Judge  Beaumont  for  immediate  possession.  It 
is  to  be  found,  beginning  on  page  14  of  the  Transcript  in 
this  Appeal.  It  will  be  noted  this  applies  only  to  real 
property. 
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As  the  Reconstruction  Finance  Corporation  had  not 
adopted  a  resolution  for  taking  anything  but  land,  ap- 
pellee had  no  right  to  file  any  suit  for  anything  but  land 
and  did  not  do  so. 

The  Court  was  without  jurisdiction  to  entertain  any  suit 
to  condemn  personal  property,  until  there  was  first  a 
resolution  by  Reconstruction  Finance  Corporation  author- 
izing its  taking. 

The  aforesaid  language  merely  directed  that  service  be 
made,  by  posting  the  order  for  immediate  possession  upon 
the  derricks  and  tanks  upon  the  land. 

But  if  this  order  should  be  construed  to  be  an  order 
for  immediate  possession  of  personal  property,  it  would 
be  utterly  void,  for  said  District  Court  had  no  jurisdic- 
tion to  order  immediate  possession  of  personal  property, 
until  a  suit  seeking  its  condemnation  was  filed. 

(f)  Defendant  Treasure  Company  Having  the  Right  to  Re- 
move Improvements  Put  on  the  Land  Covered  by  Its 
Lease.  It  Was  Not  Entitled  to  Recover  Compensation 
for  Such  Improvements  in  This  Condemnation  Action, 
Until  the  Supplemental  or  Amended  Complaint  Was 
Filed. 

Not  only  are  the  appellants  Treasure  Company  and] 
Samarkand    Oil    Compaxv    granted    the    right    by    thej 
lease    and    their    respective    subleases    to    remove    within 
three  months   after   the  termination  thereof   any  of  the 
derricks,  machinery,  rigs,  pipes,  pumping  stations  or  other  i 
improvements  belonging  to  or  furnished  by  the  lessee  or  ' 
sublessee  as  stated  in  the  affidavit  of  G.  de  Bretteville 
[Tr.  pp.  184,  185],  filed  in  said  proceedings,  but  by  the 
terms  of  Paragraph  It'  of  the  Fletcher  lease  to  Treasure 
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Company  covering  Lots  9,  10  and  11  of  Block  33,  Tract 
9809  and  upon  which  Treasure  Well  No.  8  is  located  and 
upon  which  practically  all  of  the  personal  property  sought 
to  be  recovered  by  Treasure  Company  in  the  State 
Court  Action  No.  505-967  is  located,  requires  that  the 
lessee  shall  remove  all  rigs,  machinery  and  other  prop- 
erty, and  in  so  far  as  possible,  fill  all  sump  holes  and 
other  excavations  within  six  months  after  the  termination 
of  the  lease.  Under  these  provisions  of  the  lease  and 
respective  subleases  under  which  the  defendants  were 
operating  at  the  time  of  the  commencement  of  this 
action  it  cannot  be  contended  that  the  equipment  placed 
on  the  premises  by  these  defendants  became  such  an  in- 
tegral part  of  the  leasehold  as  to  require  the  Govern- 
ment to  compensate  these  defendants  for  the  taking  of 
such  equipment  unless  and  until  such  time  as  such  per- 
sonal property  is  properly  made  the  subject  of  an  action 
in  condemnation. 

In  In  re  Acquisition  of  Certain  Property  on  North 
River,  103  N.  Y.  Supp.  908,  it  was  held  that  while  the 
defendant  tenant  in  a  condemnation  proceeding  is  en- 
titled to  receive  the  reasonable  value  of  the  machinery  in- 
stalled by  him  which  had  become  a  part  of  the  building 
but  that  such  tenant  is  not  entitled  to  be  compensated 
for  such  machinery  as  can  be  readily  removed  and  would 
have  a  substantial  value  disconnected  from  the  building. 

It  follows  that  the  appellants  herein  are  not  entitled  to 
be  compensated  in  the  above  entitled  condemnation  action 
for  the  value  of  the  personal  property  illegally  taken  by 
the  United  States  Marshal  and  delivered  to  Unio^n 
Oil  Company. 
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(g)  The  Provisions  of  Section  265  of  the  Federal  Judicial 
Code  (28  U.  S.  C.  A.  379)  Renders  the  Granting  of  the 
Injunction  in  This  Case  Erroneous,  an  Abuse  of  Dis- 
cretion, and  a  Violation  of  Established  Principles  of  Law, 
and  Therefore,  Said  Order  Refusing  to  Vacate  Said  In- 
junction  Should   Be   Reversed. 

Section  265  of  the  Judicial  Code  (28  U.  S.  C.  A.  379) 
reads  as  follows: 

"Section  379.  (Judicial  Code,  section  265.)  Same; 
stay  in  State  Courts.  The  writ  of  injunction  shall 
not  be  granted  by  any  court  of  the  United  States  to 
stay  proceedings  in  any  court  of  a  State,  except  in 
cases  where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy.  (R. 
S.  Section  720:  Mar.  31,  1911,  c.  231,  Section  265, 
36  Stat.  1162.)" 

The  only  exceptions,  save  one,  to  the  clear  and  positive 
language  of  Section  265  of  the  Judicial  Code,  since  its 
adoption  in  1793,  have  been  raised  by  express  statutory 
enactments,  namely,  by  the  Bankruptcy  Acts;  The  Re- 
moval (of  actions)  Acts;  Limitation  of  Shipowners  Lia- 
bility Act;  The  Interpleader  Act;  and  the  Frazier-Lemke 
Act,  none  of  which  apply  in  the  case  at  bar. 

The  one  exception,  which  was  not  by  Congressional 
Act  was  "imbedded  in  number  265  by  judicial  construe- 
tion"  in  the  so-called  "res"  cases.  y 

Toucey  v.  Neiv  York  Life  Insurance  Co..  314  U.  S. 
118,  139,  86  L.  Ed.  100,  108. 

In  that  case  it  was  held  that  the  doctrine  of  the  "res" 
exception  had  its  roots  in  the  same  policy  from  which 
the  rule  of  Section  265  sprang,  that  is,  the  necessity  of 
eliminating  friction  between  the  Federal  and  State  Courts,  ^ 
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and  was  a  firmly  established  doctrine  when  Section  265 
was  enacted,  and  that  it  should  not  be  extended  further, 
and  had  no  application  to  "non-res"  cases,  actions  which 
were  not  in  rem. 

In  Southern  Railway  Company  v.  Painter,  314  U.  S. 
155,  86  L.  Ed.  116,  the  Supreme  Court  extended  this 
line  of  authority  and  held  that  Section  265  of  the  Judicial 
Code  prevented  a  Federal  Court  from  enjoining  State 
Court  action,  in  personal  actions,  even  in  aid  of  previ- 
ously instituted  litigation  in  the  Federal  Court.  In  that 
case  the  respondent  brought  an  action  in  1939  against 
the  petitioner  in  the  Federal  District  Court  for  the  East- 
ern District  of  Missouri  to  recover  damages  under  the 
Federal  Employer's  Liability  Act,  for  the  wrongful  death 
of  her  husband  while  employed  on  petitioner's  railroad 
between  points  in  Tennessee  and  North  Carolina.  While 
this  action  was  pending,  petitioner  filed  a  bill  in  the  Chan- 
cery Court  of  Knox  County,  Tennessee,  to  enjoin  peti- 
tioner from  proceeding  in  the  said  Federal  Court.  An 
injunction  was  issued  and  became  final.  The  respondent 
filed  a  "Supplemental  Bill"  in  the  Federal  Court  to  en- 
join the  proceedngs  in  the  State  Court.  The  Federal 
District  Court  issued  the  injunction  and  was  sustained 
by  the  Circuit  Court  for  the  Eighth  Circuit  (117  F.  (2d) 
100).  The  case  went  to  the  Supreme  Court  of  the 
United  States  on  writ  of  certiorari,  and  the  lower  courts 
were  reversed,  for  the  reason  that  their  decisions  vio- 
lated the  provisions  of  Section  265  of  the  Judicial  Code 
(28  U.  S.  C.  A.  379).  At  page  159  of  the  decision  (86 
L.  Ed.  118),  it  is  said: 

"The  restrictions  of  Section  265  upon  the  use  of 
the  injunction  to  stay  a  litigation  in  a  State  Court 


—72— 

confine  the  district  courts,  even  though  such  an  in- 
junction  is   sought   in  support  of  an  earher  suit  in] 
the  Federal  Court." 

The   appHcabiHty   of   the   above  exception    for   Section 
265  of  the  Judicial  Code  to  actions  in  rem  only,  and  not; 
to  personal   actions,   was   recognized   in  these   very   con- 
demnation proceedings  by  Judge  McCormick  in  his  deci-j 
sion  above  referred  to. 

62  F.  Supp.  1017.  1020(3). 

The  State  Court  actions  505-967  and  505-968  are  not 
in  rem  so  far  as  the  elements  of  damages  for  the  wrong- 
ful taking  of  the  personal  property,  its  wrongful  deten-  ! 
tion   and    deterioration    during   such    detention,    are   con-  i 
cemed.     Therefore,  not  being  actions  in  rem.  Section  265  | 
of  the  Judicial  Code  applies,  and  any  injunction  issued  by 
the  Federal  District  Court  restraining  the  prosecution  of 
the  State  Court  action  is  improper  and  contrary  to  law, 
even  though  it  may  be  in  aid  of  previous  federal  litiga- 
tion. 

Conclusion. 

In  conclusion  we  submit  that  Judge  Beaumont  erred  in 
failing  to  grant  the  motion  of  appellant  to  vacate  and 
set  aside  the  temporary  injunction  theretofore  granted. 
The  record  discloses  that  the  j^etition  for  an  injunction 
was  under  submission  for  many  months  prior  to  the  order 
granting  the  injunction.  This  ruling  was  directly  con- 
trary to  the  ruling  of  Judge  McCormick  on  a  similar 
motion.  Thereafter  appellants  sought  to  have  said  order 
granting  such  injunction  vacated  and  set  aside.     We  sub- 
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mit  that  the  Judge  clearly  erred  in  failing  to  do  so  for 
the  following  reasons: 

When  the  suit  was  filed  it  sought  to  condemn  land 
only.  This  was  pursuant  to  the  resolution  of  Reconstruc- 
tion Finance  Corporation  to  take  land,  and  all  proceed- 
ings in  said  action  involved  only  land.  Notwithstanding 
such  fact,  the  United  States  Marshal,  under  a  decree  for 
immediate  possession,  which  only  authorized  him  to  take 
land,  did  take  into  possession  personal  property.  As 
pointed  out  by  Judge  Palmer  and  by  Judge  McCormick 
this  was  entirely  outside  the  power  of  the  Marshal.  If 
Judge  Beaumont  had  directed  the  taking  of  personal  prop- 
erty it  would  have  been  a  void  order  and  beyond  the 
jurisdiction  of  the  Court,  because  Reconstruction  Finance 
Corporation,  which  is  the  only  corporation  authorized  to 
determine  the  necessity  for  taking,  determined  only  that 
it  was  necessary  to  take  land.  Union  Oil  Company  of 
California  took  the  personal  property,  unlawfully  seized 
by  the  Marshal,  and  retained  it  from  on  or  about  Sep- 
tember 28,  1942,  and  no  action  was  taken  by  Recon- 
struction Finance  Corporation  to  authorize  the  taking  of 
the  personal  property,  or  the  filing  of  the  suit  therefor, 
until  October,  1943.  During  that  entire  time  the  per- 
sonal property  was  in  the  possession  of  Union  Oil  Com- 
pany of  California  who,  although  claiming  to  act  as  an 
agent  of  the  Government,  had  no  lawful  right  to  retain 
it,  because  no  Governmental  Agency,  which  it  claimed  to 
represent,  had  a  right  to  retain  it.  Union  Oil  Company 
unlawfully  refused  to  return  said  property  to  appellants 
upon  demand. 

Appellants  are  California  corporations  and  Union  Oil 
Company  of  California  is  a  California  corporation,  and 
the  Superior  Court  of  Los  Angeles  County  had  jurisdic- 
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tion  to  try  said  cause.  It  is  to  the  advantage  of  appellants 
to  file  said  cause  and  to  have  the  issue  determined  in  the 
State  Court  because  the  United  States  District  Court  has 
no  jurisdiction  to  award  damages  for  such  unlawful  tak- 
ing and  detention  of  property.  The  jurisdiction  of  the 
District  Court  in  the  condemnation  suit  is  limited  to  the 
awarding  of  damages  for  property  lawfully  taken.  If  the 
injunction  continues  in  effect,  the  result  will  be  that 
in  the  condemnation  suit  appellants  will  be  compensated 
for  the  value  of  the  property  when  it  was  first  lawfully 
taken  and  withheld,  to  wit.  January  12.  1944,  the  date 
of  the  filing  of  the  Amended  Complaint,  together  with 
interest  thereon  from  such  date.  The  property  greatly 
depreciated  in  value  between  September  28,  1942  and 
January  12,  1944.  during  all  of  which  time  the  property 
was  exposed  to  the  elements.  If  appellants  are  prevented 
from  trying  the  State  Court  action,  the  District  Court 
will  not  be  in  a  jxisition  to  compensate  appellants  for  the 
value  of  the  property  at  the  time  it  was  unlawfully  taken, 
nor  will  they  be  entitled  to  interest  from  the  date  of  the 
actual  seizure.  However  the  State  Court  does  have  juris- 
dition  to  award  appellants  damages  for  such  unlawful  ■ 
taking  and  detention.  Under  such  circumstances  the  Court 
was  guilty  of  an  abuse  of  discretion  in  granting  the  tem- 
porary injunction  and  in  refusing  to  set  it  aside.  j 

This  appeal  is  not  taken  merely  because  of  an  arbitrary  I 
desire  on  the  part  of  appellants  to  try  said  cause  in  the  ] 
State  courts.  They  feel  that  by  the  unlawful  conduct  ofx« 
the  Government  and  of  Union  Oil  Company  they  have 
been  deprived  of  substantial  rights,  which  can  only  be  J 
relieved  by  a  judgment  of  the  only  Court  which  can  grant  ] 
them  adequate  relief. 
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It  is  obvious  that  the  Government  recognizes  the  fact 
that  it  erred  in  taking  possession  of  the  personal  prop- 
erty, because  it  has  attempted  by  Paragraph  VIII  of  the 
Amended  Complaint  to  cause  the  District  Court  and  this 
Court  to  believe  that  the  resolution  of  September  18,  1942 
was  sufficient  to  authorize  the  taking  of  the  personal 
property,  for  it  alleges  as  part  of  said  paragraph: 

"That  on  September  18,  1942,  said  Reconstruction 
Finance  Corporation,  by  a  resolution  duly  adopted 
by  its  Board  of  Directors,  resolved  and  determined 
that  it  was  necessary  for  war  purposes  that  the  prop- 
erty, real,  personal,  and  mixed,  herein  described, 
be  acquired  by  condemnation,  and  that  in  connection 
therewith,  the  immediate  right  to  occupy,  use  and 
improve  said  property  be  acquired."    [Tr.  p.  41.] 

This  pleading  attempts  to  plead  the  legal  effect  of  the 
resolution  of  September  18,  1942.  However  an  examina- 
tion of  the  aforesaid  resolution  of  September  18,  1942 
which  is  attached  as  Exhibit  "A"  to  the  Amended  Com- 
plaint, and  will  be  found  at  pages  17  and  78  of  the  Tran- 
script, will  clearly  demonstrate  that  the  allegation  con- 
tained on  page  41  was  absolutely  untrue.  As  a  matter 
of  fact  the  first  mention  of  personal  property  is  made  in 
the  resolution  adopted  in  October,  1943. 

The  District  Court  had  no  authority  or  jurisdiction  to 
order  the  taking  of  immediate  possession  of  the  personal 
property,  until  January  12,  1944  nor  did  it  attempt  to 
do  so.  While  some  decisions  have  held  that  it  is  not 
necessary  that  a  formal  order  be  made,  still  the  resolution, 
which  is  the  only  authority  for  taking  possession  of  per- 
sonal property  was  adopted  in  October,  1943  and  the 
right  to  take  said  personal  property  first  arose  on  January 
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12,  1944,  the  date  of  the  fihng  of  the  Amended  Complaint 
first  mentioning  personal  property.  Therefore  the  taking 
and  detention  of  the  personal  property  prior  thereto  was 
wholly  unlawful. 

We  respectfully  submit  that  the  Court  should  promptly 
reverse  the  order  of  Judge  Beaumont  refusing  to  set 
aside  the  injunction  and  permit  appellants  to  proceed  with 
their  actions  in  the  State  Court  to  recover  damages  for 
the  unlawful  taking  and  withholding  of  the  personal 
property. 

Respectfully  submitted, 

Bodkin,   Breslin  &  Luddy,  and 
E.  E.  Hitchcock, 

By  Henry  G.  Bodkin, 
Attorneys  for  Appellants. 
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ON  APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION 


BRIEF  rOR  THE  UNITED  STATES 


OPINION  BELOW 

The  district  court  did  not  write  an  opinion. 

JURISDICTION 

This  is  an  appeal  from  an  order  of  the  district 
court  (R.  185)  denying  appellants'  motion  (R.  179- 
182)  to  vacate  a  temporary  injunction  entered  on 
January  27,  1947  (R.  171-178).  The  district  court's 
jurisdiction  to  issue  the  temporary  injunction  rests 
upon  section  262  of  the  Judicial  Code,  28  U.  S.  C. 
sec.  377. 

The  order  appealed  ^from  was  entered  in  a  con- 
demnation proceeding  instituted  by  the  United  States. 
That  proceeding  was  instituted   mider   authority   of 

(1) 


section  5d  (5)  of  the  Act  of  January  22,  1932,  47 
Stat.  5,  as  amended  March  27,  1942,  56  Stat.  174, 
15  U.  S.  C.  sec.  606b  (5),  and  Title  II  of  the  Second 
War  Powers  Act  of  March  27,  1942,  sec.  201,  56  Stat. 
176,  177,  50  U.  S.  C.  sec.  632,  as  extended  by  Executive 
Order  9217,  August  7,  1942,  7  F.  R.  6177. 

The  order  appealed  from  was  entered  on  August  4, 
1947  (R.  185).  Notice  of  appeal  was  filed  on  August 
18,  1947  (R.  186).  This  Court's  jurisdiction  rests 
upon  section  129  of  the  Judicial  Code,  28  U.  S.  C. 
sec.  227. 

QUESTIONS  PRESENTED 

1.  Whether  a  federal  district  court,  having  acquired 
jurisdiction  over  property  by  the  institution  of  con- 
demnation proceedings  by  the  United  States,  has 
power  to  enjoin  temporarily  the  prosecution  of  ac- 
tions subsequently  brought  in  a  state  court  to  recover 
such  property  or  damages  for  its  withholding. 

2.  If  so,  whether  the  federal  court  erred  in  refus- 
ing to  set  aside  an  order  temporarily  restraining 
prosecution  of  the  state  court  actions  pending  deter- 
mination of  the  condemnation  proceeding. 

STATUTES  INVOLVED 

Section  262  of  the  Judicial  Code,  28  U.  S.  C.  sec. 
377,  so  far  as  material,  provides: 

The  Supreme  Court,  the  circuit  courts  of 
appeals,  and  the  district  courts  shall  have  power 
to  issue  all  writs  not  specifically  provided  for 
by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law. 


Section  265  of  the  Judicial  Code,  28  U.  S.  C.  sec. 
379,  provides: 

The  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  State,  except  where 
such  injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy. 

STATEMENT 

This  is  an  appeal  from  an  order  refusing  to  set 
aside  an  interlocutory  injunction  which,  pending  de- 
termination of  a  condemnation  proceedmg  instituted 
by  the  United  States,  restrains  appellants  from  pro- 
ceeding further  in  two  actions  brought  by  them  in 
the  Superior  Court  of  Los  Angeles  County,  Califor- 
nia, against  the  Union  Oil  Company  to  recover  cer- 
tain property  or  damages  for  its  withholding. 

The  material  facts  are  as  follows : 

On  September  19,  1942,  the  Reconstruction  Finance 
Corporation,  at  the  request  of  its  subsidiary,  the  De- 
fense Plant  Corporation,  requested  the  Attorney  Gen- 
eral to  institute  proceedings  to  condemn  described 
lands  for  use  as  a  storage  reservoir  for  natural  gas 
(R.  77-80) .  On  September  28, 1942,  the  United  States 
filed  a  complaint  to  condemn  the  fee  simple  title  (R. 
2-13).  An  order  for  immediate  possession  was  en- 
tered by  Judge  Beaumont  on  the  same  day  (R.  14r-19), 
and  the  Defense  Plant  Corporation  took  possession. 
It  employed  Union  Oil  Company  to  maintain  and 
operate  the  property  (R.  67). 

Later  (a  question  having  been  raised  as  to  whether 
certain  oil-well  equipment  was  included  in  the  com- 


plaint)  the  Reconstiaiction  Finance  Corporation 
amended  the  request  of  September  18,  1942,  enumer- 
ating and  expressly  including-  such  equipment.  Ac- 
cordingly, an  amended  complaint  in  condemnation 
was  filed  on  Januaiy  12,  1944  (R.  37-46).  Being 
unable  to  determine  at  that  time  whether  the  proj)- 
erty  described  was  real  or  personal,  the  Government 
referred  to  it  in  the  amended  complaint  as  "personal 
property  and  trade  fixtures,''  solely  for  the  puri)ose 
of  identification  (R.  44). 

Before  the  condemnation  complaint  was  amended, 
and  on  November  15,  1943,  each  appellant  had  filed 
in  the  Los  Angeles  Superior  Court  a  claim  and  de- 
livery action  against  Union  Oil  Company  to  le- 
cover  part  of  the  equii)ment  subsequently  covered  by 
the  amended  complaint  in  condemnation.  Defense 
Plant  Cor])orati(>n  intervened  and  Reconstruction 
Finance  Corporation  later  was  substituted  (see 
R.  135-136).  The  state  court  denied  motions  to  abate 
these  actions  (R.  155-161),  and  the  Government  asked 
the  court  below  to  enjoin  their  i)rosecution.  The  mo- 
tion was  passed  upon  by  Judge  McCormick.  Relying 
upon  the  doctrine  of  "first  in  time"  in  actions  in  rem, 
he  held  that  the  state  court  acquired  jurisdiction  of  the 
res  prior  to  the  filing  of  the  amended  complaint  in 
condemnation.  Accordingly,  he  refused  to  enjoin  the 
state  actions  (R.  52-63).  They  proceeded  to  trial  and 
judgment  (R.  135-151,  and  see  Br.  8).  The  coui-t 
found  the  property  involved,  consisting  of  oil  drilling 
tools  and  equii)ment  not  attached  to  the  land,  was  per- 
sonal property  (R.  138). 


On  September  27,  1945,  each  appellant  filed  another 
suit  against  Union  Oil  Company  in  the  state  court  to 
recover  possession  of  additional  property  located  on 
the  lands  condemned  or,  in  lieu  of  the  property,  damr 
ages  for  its  withholding  (R.  71).  On  March  26,  1946, 
the  Government  filed  its  petition  in  the  court  below 
for  an  injunction  restraining  prosecution  (R.  66-76). 
Appellants  answered  (R.  121-151).  After  hearing 
(R.  197-266),  the  court  below  (Judge  Beaumont) 
granted  the  injunction  on  January  27,  1947."^ 

On  May  28,  1947,  appellants  served  notice  of  motion 
for  an  order  vacating  the  injunction  (R.  179-182). 
On  August  4,  1947,  the  court  below  entered  its  order 
refusing  to  vacate  the  injunction,  and  appellants  ap- 
pealed (R.  185,  186). 

ARGUMENT 


The  district  court  has  the  power  to  issue  the  temporary 
injunction 

A,  Section  265  of  the  Judicial  Code  does  not  "bar 
the  issuance  hy  federal  courts  of  injunctions  restrain- 
ing state  court  proceedings  in  cases  where  such  relief 
is  sought  hy  the  United  States. — Section  262  of  the 

^  Each  appellant  also  brought  an  action  to  recover  the  value  of 
oil  alleged  to  have  been  wrongfully  extracted  by  the  Union  Oil 
Company  (see  R.  72-73).  Restraint  of  the  prosecution  of  these 
actions  was  also  asked  (R.  76) .  At  the  hearing  which  resulted  in 
issuance  of  the  restraining  order,  counsel  for  appellants  agreed 
that  these  oil  cases  related  iq  real  property  and  so  would  not  be 
tried  until  determination  of  the  condemnation  proceeding  (R.  261- 
262).  Because  of  this  agreement,  the  restraining  order  did  not 
embrace  these  actions  (R.  173). 


Judicial  Code,  28  U.  S.  C.  sec.  377  (p.  2,  supra),  clothes 
federal  district  courts  with  ''power  to  issue  all  writs 
not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdic- 
tions." Section  265  of  the  Judicial  Code,  28  U.  S.  C 
sec.  379  (p.  3,  supra),  subsequently  enacted,  provides 
that  "the  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings  in 
any  court  of  a  State."  The  general  powers  pre- 
viously given  were  obviously  limited  by  section  265. 
Toucey  v.  N.  Y.  Life  Ins.  Co.,  314  U.  S.  118,  132 
(1941). 

Ai)pellant  argues  (Br.  70-72)  that  the  injunction' 
issued  in  this  case  falls  within  the  prohibition  of 
section  265.  However,  statutes  of  general  import, 
but  not  naming  the  United  States,  will  not  be  con- 
strued to  restrict  or  impair  the  rights  of  the  United 
States.  Dollar  Savings  Bank  v.  United  States,  19 
Wall.  227  (1873);  United  States  v.  Herron,  20  Wall. 
251,  263  (1873);  United  States  v.  Amer.  Bell 
Telephone  Co.,  159  U.  S.  548  (1895)  ;  United  States 
V.  Stevenson,  215  U.  S.  190  (1909);  United  States  v. 
Mirie  Workers,  330  U.  S.  258  (1947);  United  States 
V.  Wyoming,  331  U.  S.  440  (1947). 

This  principle  has  been  uniformly  applied  in  the 
construction  of  statutes  which,  like  section  265,  in 
general  terms,  contract  the  judicial  power  of  the 
federal  courts.  Thus,  in  United  States  v.  Amer. 
Bell  Telephone  Co.,  159  U.  S.  548,  554  (1895),  a 
statute  cutting  off  appeals  to  the  Supreme  Court  in 
a  certain  class  of  cases  was  held  not  to  deny  to  the 


United  States  the  right  of  appeal  in  such  cases.  In 
United  States  v.  Mme  Workers,  330  U.  S.  258,  270 
(1947),  it  was  held  that  restrictions  imposed  by  the 
Clayton  Act  upon  "employers"  did  not  apply  to  the 
United  States  ''where  there  is  no  express  reference 
to  the  United  States  and  no  evident  affirmative 
grounds  for  believing  that  Congress  intended  to  with- 
hold an  otherwise  available  remedy  from  the  Govern- 
ment." In  the  same  case  the  Court  held  that  section 
4  of  the  Norris-LaGuardia  Act,  divesting  federal 
courts  of  jurisdiction  to  issue  injunctions  in  a  speci- 
fied class  of  cases  (labor  disputes)  did  not  operate 
to  divest  the  court  of  power  to  issue  such  an  injunc- 
tion at  the  request  of  the  United  States.  The  Court, 
after  noting  that  the  statute  was  in  general  terms  and 
did  not  expressly  except  the  United  States,  stated 
(330  U.  S.  272)  that:  "There  is  an  old  and  well- 
known  rule  that  statutes  which  in  general  terms 
divest  pre-existing  rights  or  privileges  will  not  be 
applied  to  the  sovereign  without  express  words  to 
that  effect."  In  accord  with  that  rule,  it  has  been 
held  that  section  265  does  not  prohibit  the  issuance 
of  injunctions  to  stay  state  court  proceedings  where 
the  United  States  is  the  petitioner.  United  States 
V.  Dewar,  18  F.  Supp.  981,  983  (Nev.  1937).  Appel- 
lants cite  no  decision  holding  otherwise. 

B.  Even  if  section  265  of  the  Judicial  Code  applied 
to  the  United  States,  it  does  not  deprive  the  court 
below  of  power  to  iss^e  the  injunction  here  com- 
plained of.— At  Br.  43^5  and  70-72,  appellants 
correctly  state  that  section  265  leaves  in  the  federal 
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courts  the  power  to  issue  injunctions  restraining  the 
prosecution  of  state  court  proceedings  in  situations 
where  both  actions  are  in  rem  or  quasi  in  rem  and 
the  action  in  the  federal  court  is  instituted  before 
the  action  was  filed  in  the  state  court.  Princess  Lida 
V.  Thompson,  305  U.  S.  456,  466  (1939).  As  Judge 
McCorniick  held  (R.  57),  a  condemnation  proceed- 
ing is  in  rem,  and  its  commencement  places  within 
the  jurisdiction  of  the  court  the  control,  actual  or 
potential,  of  the  res.  United  States  v.  Dunningtcn, 
146  U.  S.  338,  352  (1892).  Accordingly,  at  least  as 
early  as  January  12,  1944,  upon  the  filing  of  the 
amended  complaint,  the  coui-t  below  had  within  its 
jurisdiction  and  control  all  of  the  property  described 
therein,  including  the  i)roperty  on  which  appellants 
later  instituted  their  suits  in  the  state  court  which 
are  here  temporarily  enjoined.  If  these  state  actions 
are  in  rem  or  quasi  in  rem,  then  the  district  court 
had  jurisdiction  to  enjoin  temporarily  their 
prosecution. 

In  determining  the  nature  of  the  state  court  actions 
the  controlling  consideration  is  the  nature  of  the 
relief  asked.  Princess  Lida  v.  Thompson,  305  U.  S. 
456,  465,  466.  Wliile  the  complaints  filed  in  these 
actions  are  not  in  this  record,  the  Government's 
petition  for  injunction  alleged  (Pars.  IX,  X,  R.  71) 
that  they  were  "for  the  possession  of  the  personal 
property  (or  its  value  in  damages  for.  withholding)," 
an  allegation  admitted  by  appellants'  answer  (Pars. 
IX,  X,  R.  125-126).  Obviously,  insofar  as  the  suits 
seek  recovery  of  possession  of  si^ecific  property,  they 
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are  in  rem.  Frost  v.  Witter,  132  Cal.  421,  426,  64 
Pac.  705  (1901).  The  state  court  would  have  to 
have  possession  and  control  of  the  property  in  order 
to  grant  the  relief  sought  by  appellants.  And  since 
|Kissession  and  control  of  the  property  had  been 
acquired  by  the  federal  court  below  prior  to  the  filing 
of  the  state  court  actions,  the  jurisdiction  of  the 
state  court  must  yield. 

Indeed,  in  declining  to  enjoin  the  earlier  state 
actions  (R.  53-63)  Judge  McCormick,  applying  the 
principle  here  contended  for  by  the  Government,  held 
(R.  56-57)  that  these  actions  were  in  rem  or  quasi  in 
rem.  He  pointed  out  (R.  57-58)  that  a  money  claim 
for  the  value  of  property  which  is  sued  for  but  which 
defendant  may  fail  to  return  is  quasi  in  rem. 
Brooklyn  Trust  Co.  v.  KeWy,  134  F.  2d  105,  116  (C. 
C.  A.  2,  1943)  ;  Lee  v.  Silva,  197  Cal.  364,  240  Pac. 
1015  (1925).  But,  because  the  state  actions  were  com- 
menced before  the  amended  complaint  in  condemna- 
tion was  filed  Judge  McCormick  held  the  state  court 
had  first  acquired  jurisdiction. 

Except  for  the  specific  property  which  appellants 
seek  to  recover,  the  state  court  actions  here  enjoined 
are  indistinguishable  from  those  which  Judge  Mc- 
Cormick would  not  enjoin.  All  therefore  are  in  rem 
or  quasi  in  rem.  In  the  case  at  bar,  however,  the  state 
court  actions  were  filed  after  the  federal  court 
acquired  jurisdiction.  Accordingly,  the  federal  court 
was  not  prohibited  by  section  265  of  the  Judicial  Code 
from  enjoining  these  actions  if  such  injunctions  were 
necessary  to  protect  its  jurisdiction. 
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II 

The  district  court  rightly  refused  to  vacate  the  temporary 
injunction 

Except  where  some  rule  of  law  governs,  the  action 
taken  by  a  trial  court  upon  an  application  for  in-i- 
junction  pending  suit  rests  in  its  sound  discretion  an4( 
will  be  disturbed  on  appeal  only  when  there  has  bee: 
an  abuse  of  discretion.  See  e.  g.,  Meccano,  TAd.  v;, 
John  Wnnanwhrr,  253  U.  S.  136,  141  (1920)  ;  Alabama^ 
V.  U)iitc<l  States,  279  U.  S.  229,  231  (1929).  Ob#. 
viously,  the  same  considerations  govern  on  review  o| 
an  order  refusing  to  vacate  such  an  injunction.  ■ 

Appellants'  attack  on  the  temporary  injunction  iii 
premised  on  the  assumption  (see  e.  g.,  Br.  23-25)  thai 
the   pn)perty   claimed   in   the   enjoined  state   actions 
is  personal  property  and  hence  (so  appellants  say) 
not  coveicd  by  the  original  comj)laint  in  condemnationw 
filed  September  28,  1942,  and  therefore  their  property\ 
was  not  condenmed  until  the  amended  complaint  was 
filed  on  January  12,  1944.     If  it  were  clear  that  the 
property  in  question  was  not  condemned  in  1942,  tlKie 
might  be  basis  for  vacating  the  injunction.    Nisonoff' 
V.  Irving  Trust  Co.,  68  F.  2d  32,  33  (C.  C.  A.  2,  1933). 
But  the  character  of  this  property — whether  it  is  real 
or  personal — is  much  in  dispute,  was  not  determined 
by  the  trial  court,  and  on  the  record  here  cannot  l)e 
determined  by  this  Court. 

Thus,  in  the  hearing  upon  the  application  for  the 
injunction  (R.  197-266)  the  Government  made  plain 
that,  contrary  to  appellants'  present  assumption,  it 
had  always  taken  the  position  that  the  property  was 


11 

part  of  the  realty  taken  on  September  28,  1942  (see 
B.  206-209,  239-240,  254-255).  It  was  because  of  the 
Goveriunent's  contention  and  of  the  impossibility  of 
then  determining  the  question  it  raised  that  the  trial 
court  issued  the  order  temporarily  restraining  the 
jstate  suits  (see  R.  262),  Since  the  trial  court  did  not 
have  before  it  the  facts  necessary  for  solution  of  the 
problem,  it  is  obvious  that  the  record  on  appeal  is 
equally  barren.^  It  results  that  the  temporary  in- 
junction should  stand  until  the  question  can  be  deter- 
mined. 

Indeed,  it  is  difficult  to  imagine  a  plainer  case  for 
an  injunction  pendente  lite.  Its  issuance  has  not 
prejudiced  appellants.  But  had  it  been  withheld,  the 
rights  of  the  United  States  could  have  been  seriously 
impaired. 

As  to  appellants:  The  question  of  whether  the 
property  claimed  by  them  was  included  in  the  con- 
demnation complaint  filed  September  28,  1942,  in  the 
federal  court  can  be  determined  only  by  that  court. 
If  it  so  holds,  then  appellants  have  no  cause  of  action 
against  the  Union  Oil  Company  and,  of  course,  can- 
not maintain  the  suits  now  temporarily  enjoined.  If, 
on  the  other  hand,  the  federal  court  finds  the  property 

^  Much  equipment  used  in  the  production  of  oil  is  part  of  the  real 
estate  of  California.  Big  Sespe  Oil  Co.  v.  Cochran,  276  Fed.  216 
](C.  C.  A.  9,  1921) ;  Cortelyou  v.  Baker,  182  Cal.  168,  187  Pac.  417 
!(1920).  But  the  character  of  the  property  involved  in  this  pro- 
ceeding cannot  be  determined  by  examining  such  decisions. 
Whether  or  not  property  is  so,  affixed  to  the  land  as  to  become  part 
of  it  is  a  question  of  fact  to  be  determined  upon  the  evidence  in  the 
particular  case.  People  v.  Church,  57  Cal.  App.  2d  1032,  1037- 
1038, 136  P.  2d  139  (1943). 
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was  not  taken  in  1942  appellants  will  be  free  to  prose- 
cute the  suits — and  to  recover  the  value  of  the  prop- 
erty plus  damages  for  its  withholding.  Thus,  it  is 
plain  appellants  have  not  been  hurt  by  issuance  of 
the  temporary  injunction. 

But,  as  to  the  United  States:  If  the  injunction 
had  not  been  entered — or  if  it  had  been  vacated — ap- 
pellants could  have  prosecuted  their  suits  in  the  state 
court  before  the  federal  court  was  able  to  determine 
the  date  of  taking.  And,  as  in  the  federal  court,  the 
determinative  issue  would  have  been  whether  the 
United  States  condemned  the  property  in  1942.  This 
would  have  depended  upon  a  construction  of  the  Gov- 
ernment's original  complaint.  Conceivably  the  com- 
plaint could  have  been  construed  contrary  to  the  con- 
tention of  its  framer  and,  in  that  event,  defendant 
Union  Oil  Company  would  have  been  compelled  under 
California  law  to  account  for  a  tortious  taking: 
value  of  the  property  from  September  28,  1942,  plus 
damages  for  loss  of  use  from  that  date  to  January 
12,  1944.'  The  United  States  would  have  been  obliged 
to  satisfy  the  judgment  (R.  75,  231). 

Thus,  with  the  conclusion  of  the  state  trial  and  the 
entry  of  judgment  for  appellants,  one  item  of  the 
condenmation  proceedings  would  have  in  fact  ter- 
minated. Faced  with  these  consequences,  the  United 
States  would  have  been  compelled  to  go  into  the 
state  court  and  to  litigate  there  an  issue  it  had  earlier 

^  Appellants  believe  that  in  the  state  courts  they  would  recover 
more  than  just  compensation.  Their  counsel  told  the  court  below 
that  ''we  could  recover  a  larger  judgment  *  *  *  in  the  State 
court*'  (R.  236). 
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initiated  in  the  federal  court.  In  effect,  it  would  have 
been  forced  to  try  this  part  of  the  condemnation  pro- 
ceedings in  the  state  court. 

When  regard  is  had  to  the  facts  that  appellants 
have  not  been  hurt  by  the  temporary  injunction  and 
that  the  United  States  should  not  be  ousted  from  the 
tribmial  which  the  law  permits  it  to  enter,  it  is  man- 
ifest that  the  order  of  the  district  court  should  not 
be  reversed. 

CONCLUSION 

Therefore,  it  is  submitted  that  the  order  should  be 
affirmed. 

Respectfully, 

A.  Devitt  Vanech, 

Assistant  Attorney  General, 

James  M.  Carter, 

United  States  Attorney, 
Los  Angeles,  California. 
John  F.  Cotter, 
Fred  W.  Smith, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
Afeil  1948 
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Questions  Presented  on  This  Appeal. 

Appellee  declares  that  the  first  question  presented  on 
this  appeal  is  whether  the  District  Court  of  the  United 
States,  which  has  acquired  jurisdiction  over  property  by 
the  institution  of  condemnation  proceedings,  has  jurisdic- 
tion to  enjoin  temporarily  the  prosecution  of  actions  sub- 
sequently brought  in  the  state  court  to  recover  such  prop- 
erty or  damages  for  its  withholding. 

An  action  for  the  condemnation  of  land  only  was  com- 
menced by  the  filing  of  the  original  complaint  on  Septem- 
ber 28th,  1942,  at  which  time  a  declaration  of  taking  of 
land   was   filed,   and   on   the   same  day  Judge   Beaumont 
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signed  an  order  for  immediate  possession  of  land.     [R.  pp. 
14  to  19.] 

The  United  States  Marshall  purporting  to  act  under 
such  order  unlawfully  delivered  the  personal  property  and 
equipment  situated  on  the  land  to  Union  Oil  Company  of 
California,  a  corporation  (hereinafter  called  Union  Oil 
Company),  without  any  authority  so  to  do.  On  the  same 
day,  September  28th,  1942,  the  Union  Oil  Company 
wrongfully,  and  without  any  right,  took  possession  of  said 
personal  property  and  equipment  and  thereafter  continu- 
ously and  until  January  12th,  1944,  wrongfully  held  ])>>s- 
session  thereof.  [See  Judge  Palmer's  Findings  of  1  act 
and  Conclusions  of  Law  in  case  No.  948-319,  of  the  Su- 
perior Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  R.  pp.  138-9.] 

A  so-called  amended  complaint  in  condemnation  was 
filed  on  January  12th,  19-14,  whereby  it  was  sought  for 
the  first  time  to  condenm  the  equipment  and  personal 
property  belonging  to  the  appellants,  and  situated  upon  the 
land  described  in  the  original  complaint  in  condemnation. 
[R.  pp.  37  to  46,  inch]  No  Declaration  of  Taking,  or 
Decree  of  Taking  was  ever  made  or  entered  in  reference 
to  the  equipment,  or  personal  property  sought  to  be  con- 
demned by  such  amended  complaint. 

On  September  27th,  1945,  the  appellants  filed  separate 
actions  in  the  Superior  Court  against  the  Union  Oil  Com- 
pany alone,  to  recover  possession  of  certain  of  the  personal 
property  consisting  of  oil  well  equipment,  or  for  its  value, 
and  for  damages  for  withholding.     [R.  p.  125.] 
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The  United  States  District  Court  not  having  acquired 
jurisdiction  of  the  personal  property  until  some  fifteen 
months  after  the  wrongful  taking  of  the  personal  property 
consisting  of  tools  and  equipment  by  the  Union  Oil  Com- 
pany, the  first  question  must  be  answered  in  the  negative, 
as  no  recovery  can  be  had  in  the  condemnation  action  for 
the  deterioration  or  rental  value  of  the  personal  property 
while  it  was  unlawfully  in  the  possession  of  the  Union  Oil 
Company,  from  September  28,  1942,  to  January  12,  1944. 

From  this  it  follows  that  the  second  question  suggested 
by  the  appellee,  namely,  did  the  District  Court  err  in  re- 
fusing to  set  aside  the  order  restraining  the  prosecution 
of  the  State  court  actions  pending  the  determination  of 
the  condemnation  proceedings  must  be  answered  in  the 
affirmative. 


ARGUMENT. 
I. 
Section  265  of  the  Judicial  Code  Forbids  the  District 
Court     Enjoining     State     Court     Actions,     Even 
Though  the  Injunctive  Relief  Is  Sought  by  the 
United   States,  Unless  the  Rights  of  the   United  i 
States  Cannot  Be  Otherwise  Protected. 

Neither  the  United  States,  nor  any  of  its  agencies  are 
parties  defendant  to  the  State  court  actions,  and  therefore 
no  rights  of  the  United  States  can  be  said  to  be  involved 
in  those  actions. 

Even  though  it  be  assumed  that  the  District  Court  ac- 
quired jurisdiction  of  personal  property  by  the  filing  of  the 
amended  complaint  on  January  12,  1944  (but  it  did  not 
because  there  was  never  any  Declaration  of  Taking,  or 
Decree  of  Taking,  made  or  entered  in  respect  thereto), 
any  award  for  the  taking  of  such  personal  property  must 
be  limited  to  the  value  of  such  property  on  January  12, 
1944. 

This  personal  property  has  been  subjected  to  the  elements 
for  over  six  years,  now,  resulting  in  great  deterioration 
in  its  value,  and  much  of  it  has  been  removed  from  the 
premises  entirely.  In  this  connection  it  is  to  be  noted 
that  Judge  McCormick  in  his  opinion  rendered  June  12, 
1945,  denying  the  injunction  restraining  the  prosecution 
the  prior  similar  state  court  actions,  said, 

"It  is  apparent  that  no  recovery  could  be  had  in  the 
State  court  actions,  except  by  way  of  money  judg- 
ment against  the  Oil  Company."     [R.  p.  63.] 

Under  these  circumstances  the  United  States  cannot 
be  harmed  by  permitting  the  State  court  actions  to  ])ro- 
ceed  to  judgment  against  the  Union  Oil  Company. 
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It  is  contended  by  the  appellee  that  Section  265  of  the 
Judicial  Code  does  not  apply  to  petitions  by  the  United 
States  for  injunctive  relief. 

The  only  case  cited  by  the  appellee  which  involved  an 
application  by  the  United  States  for  injunctive  relief  is 
that  of  the  United  States  v.  De  War,  18  Fed.  Supp.  981. 
The  other  cases  cited  by  appellee  in  this  connection  in- 
volved the  question  of  the  exemption  of  the  United  States 
from  the  operation  of  certain  Federal  statutes. 

In  the  light  of  the  facts  presented  in  the  present  case 
United  States  v.  De  War,  supra,  favors  appellants  rather 
than  the  appellee.  In  that  case  the  United  States  com- 
menced an  action  in  the  Federal  Court  to  enjoin  the  prose- 
cution of  an  action  in  the  State  court  whereby  the  plain- 
tiff in  the  State  court  action,  the  defendant  in  the  Fed- 
eral Court  action,  sought  to  enjoin  Brooks,  the  Regional 
Grazer,  from  collecting  a  license  fee  as  a  condition  prece- 
dent to  the  granting  of  grazing  permits,  which  it  was 
contended  was  in  excess  of  the  power  conferred  on  the 
Secretary  of  the  Interior  by  the  act  of  Congress.  The 
court  pointed  out  that  the  Federal  Court  could  not  assume 
that  the  State  court  would  erroneously  construe  a  Fed- 
eral statute,  nor  erroneously  determine  the  question  of 
whether  the  United  States  was  a  necessary  party  to  the 
action.  The  Court  in  holding  that  under  the  circum- 
stances the  Federal  Court  would  not  enjoin  the  State  court 
actions,  because  it  did  not  appear  that  the  rights  of  the 
United  States  could  not  be  otherwise  protected,  said  at 
pages  983-4: 

"While  the  statute-,  cited  supra,  respecting  the  issu- 
ance of  injunctions  against  proceedings  in  state 
courts,  does  not  apply  to  cases  where  the  United 
States  is  a  party  plaintiff  in  a  suit  to  enforce  the 
rights  of  the  United  States,  nevertheless  an  injunc- 
tion will  not  issue  in  such  a  case  unless  such  rights 


otherwise  could  not  presently  be  protected.  This  is 
not  a  case  within  recognized  limitations  justifying  the 
issuance  of  a  writ  of  injunction.  United  States  v. 
Bank  of  New  York  &  Trust  Co.,  296  U.  S.  463,  479, 
56  S.  Ct.  343,  348,  80  L.  Ed.  331 ;  Wells  Fargo  & 
Co.  V.  Taylor,  254  U.  S.  175,  41  S.  Ct.  93,  65  L. 
Ed.  205;  Russell  v.  Detrick  (C.  C.  A.)  23  F.  (2d) 
175;  Hammond  Hotel  &  Improvement  Co.  v.  Finlay- 
son  (C.  C.  A.)  6  F.  (2d)  446." 

We  have  been  unable  to  tind  any  case  in  which  a  State 
court  action  was  enjoined  upon  the  application  of  the 
United  States,  and  as  was  held  in  the  Dc  War  case,  the 
statutory  exceptions  to  Section  265  of  the  Judicial  Code 
should  not  be  extended  by  judicial  construction,  unless  ab- 
solutely necessary  for  the  protection  of  the  rights  of  the 
United  States. 

The  leading  case  on  the  co^nstruction  of  Section  265  of 
the  Judicial  Code  is  that  of  Touscy  v.  New  York  Life  In- 
surance Company,  86  L.  Ed.  100.     In  that  case  the  court 
in  pointing  out  that  the  only  exceptions  which  have  been 
implied  in  respect  to  Section  265  of  the  Judicial  Code,  i^ 
the  one  in  respect  to  the  "res"  cases,  said  at  page  108: 
"We  find,  therefore,  that  apart  from  congressior 
authorization,  only  one  'exception'  has  been  imbeddc 
in  Section  265  by  judicial  construction,  to  wit,  the 
cases.    The  fact  that  one  exception  has  found  its  way 
into  Section  265  is  no  justification  for  making  an- 
other." 

This  clearly  indicates  that  the  fact  that  the  United 
States  is  the  applicant  for  injunctive  relief  is  not  a  factor 
to  be  considered  in  determining  whether  the  injunction 
should  be  granted. 

We  conclude  that  the  injunction  in  this  case  cannot  be 
justified  upon  the  grounds  that  the  applicant  was  the 
United  States.  ,    ^_ 
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II. 

The  State  Court  Actions  Are  Actions  in  Personam 
Rather  Than  Actions  in  Rem,  and  the  Injunction 
Should  Not  Have  Been  Granted. 

The  appellee  contends  that  the  injunction  was  proper 
because  the  State  court  actions  were  actions  in  rem,  aside 
from  the  fact  that  the  applicant  was  the  United  States. 

If  the  State  court  actions  are  primarily  actions  in  per- 
sonam the  injunction  was  improperly  granted,  for  there 
would  be  no  conflict  of  jurisdiction.  This  is  pointed  out  in 
Tonsey  v.  Nczv  York  Life  Insurance  Company,  supra, 
wherein  the  court  states  at  page  106: 

"The  rule,  therefore,  that  the  court  first  acquiring 
jurisdiction  shall  proceed  without  interference  from 
a  court  of  the  other  jurisdiction  is  a  rule  of  right 
and  of  law  based  upon  necessity,  and  where  the 
necessity,  actual  or  potential,  does  not  exist,  the  rule 
does  not  apply.  Since  that  necessity  does  exist  in  ac- 
tions in  rem  and  does  not  exist  in  actions  in  per- 
sonam, involving  a  question  of  personal  liability  only, 
the  rule  applies  in  the  former  but  does  not  apply 
in  the  latter." 

Appellee  states  at  page  8  of  its  brief: 

"While  the  complaints  filed  in  these  actions  are  not 
in  this  record,  the  Government's  petition  for  injunc- 
tion alleged  [R.  71,  Pars.  IX,  X]  that  they  were  'for 
the  possession  of  the  personal  property  (or  its  value 
in  damages  for  withholding),'  an  allegation  admitted 
by  appellants'  answer^  [R.  125-126,  Par.  IX,  X]." 

While  this  is  a  correct  description  of  the  designation  of 
the  State  court  actions  set  forth  in  the  Government's  peti- 
tion for  injunction,  it  is  not  a  correct  description  of  the 


designation  of  the  State  court  actions  set  forth  in  appel- 
lants' answers,  for  that  is  as  follows:        ' 

"Admit  that  Sarniarkand  Oil  Company,  a  corpora- 
tion, filed  action  number  505-968  in  the  ^Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  for  the  recovery  of  a  portioni 
of  said  personal  property  described  in  said  inventory 
or  for  its  value,  and  for  damages  for  its  withholding 
*     *     ♦"     fR.  p.  125.] 

The  language  used  in  the  answer  for  the  description  of 
Treasure  Company's  action  No.  505-967,  is  the  same. 

It  thus  appears  that  the  actions  are  for  the  possession 
of  personal  property,  or  its  value,  and  for  damages  for 
withholding,  but  not  for  the  possession  of  personal  prop- 
erty (or  its  value  in  damages  for  withholding),  as  stated 
by  the  appellee. 

In  other  words,  the  State  court  actions  were  for  posses- 
sion of  the  property  or  its  value,  not  for  possession  or 
damages  for  withholding,  as  appellee's  statement  wduld 
indicate. 

It  is  apparent,  therefore,  that  the  State  court  actions 
are  not  strictly  actions  in  rem,  but  are  what  are  termed 
mixed  actions.  In  Fredericks  v.  Tracey,  98  Cal.  658.  the 
court  in  discussing  the  dual  nature  of  actions  for  the  re- 
covery of  personal  property,  or  for  damages  for  its  value 
if  recovery  cannot  be  had,  said  at  pages  659  and  660: 

"Plaintiff  had  judgment  as  before  stated. 

The  question  is,  Did  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?  Replevin 
(claim  and  delivery)  is  an  action  at  law  for  the  re- 
covery of  specific  personal  chattels,  wrongfully  taken 
and  detained,  or  wrongfully  detained,  with  damages 
which    the    wrongful    taking    or    detention    hasj    oc- 


—9— 

casioned.  It  is  what  we  usually  term  a  mixed  action, 
being  partly  in  rem  and  partly  in  personam — in  rem 
so  far  as  the  specific  recovery  of  the  chattels  is  con- 
cerned, and  in  personam  as  to  the  damages." 

The  same  rule  is  announced  in  Dewing  v.  Thompson, 
19  Cal.  App.  85,  in  which  case  the  court  said  at  page  88: 

"An  action  in  claim  and  delivery  has  two  aspects: 
In  one  it  is  a  suit  to  recover  specific  personal  prop- 
erty. In  the  other  it  is  a  suit  to  recover  a  money  de- 
mand, and  as  such  the  amount  demanded  exclusive  of 
interest  is  the  test  of  jurisdiction." 

In  Claudius  v.  Aquirre,  89  Cal.  501,  the  plaintiff 
brought  an  action  in  claim  and  delivery,  and  obtained  pos- 
session before  the  entry  of  judgment.  By  the  terms  of  the 
judgment  the  plaintiff  was  awarded  possession  of  the  prop- 
erty, without  damages.  The  defendant  appealed  because 
the  judgment  did  not  provide  for  the  recovery  of  the 
value  of  the  property.  However,  the  court  in  holding  that 
judgment  for  possession  alone,  if  possession  has  been  re- 
covered before  the  entry  of  judgment,  or  judgment  for  the 
value  of  the  property  alone,  if  recovery  of  possession  has 
not  been  had  before  trial,  are  equally  valid  said  at  pages 
504,  504-505  and  505 : 

"2.  Section  667  of  the  Code  of  Civil  Procedure 
declares  that  'in  an  action  to  recover  the  possession 
of  personal  property,  judgment  for  the  plaintiff  may 
be  for  the  possession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  damages  for  detention.' 
*         *         *^*         *         *         *         * 

"Under  the  provisions  of  section  627  of  the  Code 
of  Civil  Procedure,  in  an  action  for  the  recovery  of 
specific  personal  property  the  jury  are  authorized  to 
find  the  value  of  the  property,  if  their  verdict  be  in 
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favor  of  the  plaintiff,  only  'if  the  property  has  not 
been  delivered  to  the  plaintiff,'  and,  e  convcrso,  if 
the  property  has  been  delivered  to  the  plaintiff,  they 
are  not  required  to  find  the  value;  and  in  the  absence 
of  such  findinp^.  there  is  no  verdict  upon  which  to 
base  an  alternative  judgment." 

******** 

"We  can  see  no  difference  in  principle  between  a 
judgment  for  the  value  of  the  property  sued  for,  with- 
out the  alternative  for  its  delivery,  and  a  judgment 
for  the  delivery  of  the  property  without  an  alterna- 
tive for  its  value.  If  the  former  is  free  from  error, 
the  latter  must  be  equally  so." 

The  rule  thus  announced  was  approved  in  Webster  v. 
Mountain  Monarch  Co.,  6  Cal.  App.  (2d)  450  at  454. 

It  appears,  therefore,  that  the  court  in  the  State  court 
actions  may  render  a  money  judgment  in  favor  of  the 
plaintiffs  therein,  whereby  plaintiffs  will  receive  all  of  the 
relief  to  which  they  are  entitled,  such  plaintiffs  not  having 
received  possession  of  the  property,  without  interfering 
with  the  jurisdiction  of  the  District  Court  in  the  condem- 
nation action. 

Particularly  is  this  true,  in  view  of  the  fact  that  the 
prayer  of  the  respective  complaints  in  the  State  court  ac- 
tions are  in  the  alternative,  namely,  for  the  possession  of 
the  property,  or,  if  possession  cannot  be  had,  then  judg- 
ment for  money  for  its  value. 

The  contention  of  the  appellee  that  the  decision  in 
Brooklyn  Trust  Company  z:  Kelly,  134  F.  (2d)  105,  sus- 
tains the  conclusion  that  the  claim  for  a  money  judgment 
in  the  State  court  actions  is  quasi  in  rein  is  untenable. 

In  the  Brooklyn  case  the  Brooklyn  Trust  Company,  as 
a  testamentary  trustee  under  a  trust  created  by  the.  will 

J' 
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of  one  Cofifiin,  brought  an  action  in  the  New  York  State 
court  against  one  of  the  old  trustees  for  a  series  of  bonds 
issued  by  the  debtor  Prudence  Bond  Company,  to  compel 
the  old  trustee  to  replace  certain  securities  which  the  old 
trustee  had  wrongfully  permitted  the  debtor  to  withdraw 
from  the  trust  estate.  The  new  corporation  created  as  a 
successor  to  the  original  debtor,  as  well  as  two  of  the  bond- 
holders, were  made  parties  defendant  in  such  action. 

Theretofore  the  Prudence  Bond  Company  had  filed  a  pe- 
tition for  reorganization,  under  Paragraph  77  of  the  Bank- 
ruptcy Act.  On  July  12,  1939,  the  court  in  bankruptcy 
made  an  order  declaring  that  it  had  taken  full  jurisdiction 
of  all  restoration  actions,  and  restraining  all  State  court 
actions,  and  referring  all  claims  to  a  special  master. 

Upon  the  commencement  of  the  State  court  action  the 
bankruptcy  court  enjoined  the  prosecution  of  the  State 
court  actions.  The  Brooklyn  Trust  Company  took  an 
appeal  from  this  order,  and  contended  that  the  injunction 
was  improperly  issued  because  only  a  money  judgment  was 
sought  against  the  defendant  trustee.  The  court  in  re- 
jecting this  contention  said  at  page  115: 

"If,  as  Brooklyn  argues  in  its  briefs  here,  its  pur- 
pose as  plaintiff  in  the  state  court  action  was  merely 
to  obtain  a  money  judgment  against  Manhattan  and  in 
no  way  to  interfere  (except  such  interference  as 
might  result  via  the  Erie  R.  Co.  v.  Tompkins  doc- 
trine) with  the  action  against  Manhattan  in  the  bank- 
ruptcy court,  then  Brooklyn's  joinder  of  the  new  com- 
pany and  those  two  bondholders  is  inexplicable." 
*  *  *'*  *  *  *  * 

"No  harm  to  the  Coffin  estate  could  conceivably 
come  about  from  the  federal  action  if  all  that  Brook- 
lyn wanted  in  its  suit  were  a  money  judgment  against 
Manhattan.     It  is  plain  beyond  a  doubt  that  what 
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Brooklyn  seeks  is  a  decree  by  the  state  court  ag'ainst 
the  new  company  and  the  two  bondholders — a  bind- 
ing, judicial  determination,  quasi  in  rem,  of  tlieir 
status,  to  the  effect  that  they  have  no  right  to  assert 
in  the  action  pending  in  the  federal  court  any  claim  on 
behalf  of  present  or  future  bondholders  for  restora- 
tion by  Manhattan  to  the  corpus  of  the  trust  fund 
on  account  of  wrongs  done  by  Manhattan  while  Mrs. 
Coffin  or  her  estate  was  still  a  bondholder.  Clearly, 
such  a  judicial  determination  by  the  state  court  would 
seriously  interfere  with  the  jurisdiction  of  the  bank- 
ruptcy court  in  the  restoration  action  against  Man- 
hattan. 

******** 

"The  injunction  order  was  proper  solely  because  of 
the  nature  of  the  relief  sought  in  the  state  court  suit 
and  of  the  nature  of  the  action  against  Manhattan 
pending  in  the  bankruptcy  proceedings." 

In  holding  that  the  power  to  compel  a  trustee  to  rest(  ire 
trust  funds  was  a  remedy  in  rem,  the  court  said  at  ])a,t;e 
111: 

"The  exercise  of  the  court's  power  to  compel  such 
an  old  trustee  to  restore  trust  assets,  lost  by  its  ne^di- 
gent  conduct,  concerns  the  res  itself  and  is,  therefore, 
quasi  in  rem." 

It  was  under  such  circumstances  that  the  court  used 
the  language  quoted  by  Judge  McCormick,  and  relied 
upon  by  the  appellee  here,  to  the  effect  that  it  is  not  true 
that  a  money  claim  in  personam  cannot  be  a  "res." 

It  is  clear  from  the  foregoing  that  if  the  Brooklyn 
Trust  Company  had  only  sought  a  money  judgment  against 
the  trustee  the  injunction  would  not  have  been  granted. 

Moreover,  if  the  personal  property  described  in  the 
State  court  actions  is  now  in  the  possession  of  the  United 
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j  States,  the  United  States  not  being  a  party  to  the  State 
court  actions,  recovery  of  the  possession  of  the  personal 
property  cannot  be  secured  by  the  plaintiffs  in  the  State 
court  actions. 

As  above  indicated  Judge  McCormick  found  that  no  re- 
lief but  a  money  judgment  could  be  recovered  by  the  plain- 
tiffs in  the  State  court  actions.  It  necessarily  follows  that 
the  injunction  restraining  the  prosecution  of  the  State 
court  actions  should  not  have  been  granted  and  the  court 
exceeded  its  jurisdiction  in  so  doing. 

III. 

The  Court  Abused  Its  Discretion  in  Refusing  to 
Dissolve  the  Injunction. 

The  appellee  practically  concedes  that  if  the  property 
described  in  the  complaints  in  the  State  court  actions  was 
in  fact  personal  property,  and  therefore  not  subjected  to 
the  jurisdiction  of  the  District  Court  by  virtue  of  the  filing 
of  the  original  complaint  on  September  28,  1942,  the  in- 
junction should  have  been  dissolved,  but  contends  that  the 
trial  court  did  not  determine  whether  the  property  de- 
I  scribed  in  the  State  court  actions  was  real  or  personal 
property,  and  that  such  question  cannot  be  determined 
by  this  court  upon  this  appeal. 

This  contention  entirely  overlooks  the  affidavit  of  G.  de 
Brettville  filed  in  support  of  appellants'  motion  to  vacate 
'the  injunction,  the  material  part  of  which  is  as  follows: 

"The  Plaintiffs  in  said  Superior  Court  actions  seek 
B  to  recover  from  said  Union  Oil  Company  certain  oil 

well  drilling  and  operating  tools,  equipment  and  sup- 
plies, including  galvanized  tanks,  loading  racks,  bolted 
steel  tanks,  pipe  lines,  steel  stairway,  gauges,  valves. 
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nipples,  gate  valves,  electrically  power  driven  pumping 
plant,  sucker  rods,  jump  pump,  dehydration  tank, 
trumble  gas  trap,  water  lines,  gas  pipe  lines,  unitized 
heavy  duty  surface  hoist,  two  cylinder  American  com- 
pressor, IY2  ton  ice  machine  complete,  several  hundred 
feet  of  tubing,  none  of  which  items  are  or  at  any 
time  were  embedded  in  the  land  or  permanently  rest- 
ing thereon,  or  permanently  attached  to  that  which 
is  embedded  in  or  permanently  resting  on  the  land 
by  means  of  cement,  plaster,  nails,  bolts  or  screws. 

That  the  tubing  above  referred  to  is  not  embedded 
in  the  land  but  is  temporarily  placed  inside  of  tlie 
metal  casing  which  is  surrounded  by  cement  and 
which  casing  and  cement  serve  to  hold  back  the  ad- 
jacent earth  thereby  forming  and  maintaining  the 
hole  in  which  the  removable  metal  tubing  is  placed 
and  in  which  tubing  the  sucker  rods  are  in  turn  placed 
and  upon  the  end  of  which  sucker  rods  the  ])ump  is 
attached  which  forces  the  oil  to  the  surface  of  the 
earth. 

All  of  the  above  described  items  and  all  of  the  items 
described  in  the  complaints  in  the  respective  state 
court  actions,  above  referred  to,  except  said  casing 
which  is  not  sought  to  be  recovered  in  said  state  court 
actions,  are  readily  removable  and  in  good  oil  well 
drilling  practice  are  from  time  to  time  moved  from 
one  well  to  another  as  drilling  operations  may  r^  \ 
quire  without  injury,  to  any  of  such  items  sought  to 
be  recovered  in  said  state  court  actions  or  to  the  real 
property. 

That  by  the  terms  of  the  lease  and  sublease  und# ' 
which  Treasure  Company  and  Samarkand  Oil  Cora-  ' 
pany  were  in  possession  of  the  (159)  land  sought  to  i 
be  condemned  in  the  above  entitled  action  the  lessee  ■ 
and  sublessees  are  granted  the  right  to  remove  from 
said  land  during  the  term  of  said  lease  and  subleases 
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and  at  any  time  within  three  months  after  the  expira- 
tion or  other  termination  thereof  all  derricks,  ma- 
chinery, rigs,  pipe,  pumping  stations  and  other  prop- 
erty and  improvements  belonging  to  or  furnished  by 
the  lessee  or  sublessees."     [R.  pp.  183-185.] 

No  evidence  was  offered  in  contradiction  of  this  affidavit 
and  therefore  this  court  must  take  it  to  be  true.  There 
was  no  opinion  written  by  the  trial  court  either  in  connec- 
tion with  the  granting  of  the  injunction  or  the  denial  of 
motion  to  vacate  the  injunction.  Therefore,  it  cannot  be 
said  that  the  trial  court  did  not  accept  this  affidavit  to 
be  true. 

,  It  appears  from  the  affidavit  of  Mr.  de  Brettville  that 
it  is  not  sought  in  the  State  court  actions  to  recover  com- 
pensation for  the  casing  in  the  well,  the  retention  of  which 
in  the  well  is  essential  to  the  continued  existence  of  the 
well. 

In  United  Natural  Gas  Company  v.  James  Brothers 
Loan  Company,  191  Atl.  12,  the  court  held  oil  well  equip- 
ment and  appliances  to  be  trade  fixtures. 

The  same  rule  is  stated  in  Brazos  River  District  v.  Ad- 

f'inson,  173  S.-W.  (2d)  294,  in  which  the  defendant  Dis- 
rict  filed  a  cross-complaint  in  condemnation.  See  discus- 
sion of  this  case  and  its  applications  to  the  present  case  at 
pages  46-50,  inclusive,  of  our  opening  brief. 

It  is  to  be  noted  that  by  the  original  complaint  in  the 
condemnation  action  it  was  only  sought  to  condemn  land 
without  any  reference  to  any  improvements  or  equipment 
situated  thereon.  [See  original  complaint,  R.  p.  7;  order 
for  immediate  possession,  R.  p.  14;  the  declaration  of 
Itaking,  R.  p.  20,  and  the  decree  on  declaration  of  taking, 
R.  p.  31.] 
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In  People  V.  Church,  57  Cal.  App.  (Supp.)  1032.  the  ] 
plaintiff  which  was  the  condemnor  in  a  prior  action, 
brought  the  instant  action  to  recover  possession  of  cer- 
tain gasoline  pumps,  which  were  attached  to  underground 
tanks  by  means  of  pipes,  which  were  screwed  into  the 
tanks  at  one  end  and  into  the  pumps  at  the  other,  and  lo 
recover  possession  of  an  automobile  hoist  which  rested  o; 
a  cement  base,  some  six  feet  under  the  ground. 

The  complaint  only  sought  to  condemn  land,  havin] 
made  no  reference  to  any  equipment  located  thereon.  The 
court  in  holding  that  the  defendant  had  not  been  comi)en- 
sated  in  the  condemnation  action  for  such  equii)ment  as 
would  have  a  substantial  value  disconnected  from  the 
premises,  said  at  page  1055 : 

"And  as  was  held  Tn  re  Acquiring  Property  on 
North  River,  103  N.  Y.  S.  908,  while  in  condemning 
for  street  purposes  land  improved  with  a  building 
erected  for  a  factory  it  is  incumbent  on  the  city  to 
pay  for  such  machinery  as  has  become  a  part  of  the 
building,  not  even  the  tenant  can  require  it  to  pay  for 
such  machinery  as  can  be  readily  removed,  and  will 
have  a  substantial  value  disconnected  from  the  build- 
ing. If  that  be  true  it  is  manifest  that  the  condemnor 
cannot  compel  the  tenant  to  leave  such  machinery  on 
the  premises," 

It  is  clear  from  the  affidavit  of  Mr.  de  Brettvillc  that 
the  equipment  described  in  the  State  court  actions  had  a 
substantial  value  disconnected  from  the  oil  well  in  connec- 
tion with  which  it  was  being  used  at  the  time  of  the  con*- 
mencement  of  the  condemnation  action,  on  September  28th, 
1942,  and  therefore  would  receive  no  compensation  for  it 
in  the  condemnation  action,  as  it  originally  sought  to  con- 
demn land  only. 
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It  is  finally  contended  that  the  injunction  was  properly- 
granted  because  Defense  Plant  Corporation  entered  into  a 
:ontract  of  employment  and  indemnity  with  the  Union  Oil 
Company,  whereby  it  agreed  to  save  Union  Oil  Company 
harmless  from  and  against  all  claims  on  the  part  of  third 
persons  resulting  from  the  condemnation,  taking  or  acqui- 
sition of  the  site,  or  any  portion  thereof,  or  possession  or 
3ccupancy  thereof  by  Union  Oil  Company  under  its  said 
agreement  of  employment  by  said  Defense  Plant  Corpora- 
tion.    [See  R.  p.  75.] 

At  the  outset  it  is  to  be  noted  that  the  indemnity  feature 
of  the  contract,  according  to  the  allegations  in  the  petition 
for  injunction,  relates  only  to  damages  arising  from  the 
condemnation,  taking  or  acquisition  of  the  site,  and  does 
not  extend  to  claims  for  damages  arising  from  the  con- 
demnation, taking  or  acquisition  of  any  personal  property 
or  equipment  which  might  have  been  situated  thereon. 

Further  it  is  to  be  noted  that  this  contract  between  De- 
fense Plant  Corporation  and  Union  Oil  Company  was  not 
entered  into  until  August,  1943.  [See  opinion  of  Judge 
McCormick,  R.  p.  53.]  In  view  of  this  fact  it  is  clear 
that  neither  Defense  Plant  Corporation  nor  the  United 
:States  would  be  liable  to  indemnify  Union  Oil  Company 
jfor  any  claims  against  the  Union  Oil  Company  arising 
•from  the  taking,  condemnation  or  acquisition  of  the  per- 
sonal property  described  in  the  State  court  actions  (or  any 
other  property  for  that  matter)  on  September  28,  1942, 
and  its  subsequent  detention  prior  to  the  execution  of  the 
indemnity  contract  in  August,  1943,  even  assuming  it 
covered  personal  property. 

Neither  is  the  United  States  entitled  to  have  the  question 
of  its  liability  to  Union  Oil  Company  under  such  indem- 
nity agreement  determined  in  the  Federal  Court  before 
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the  liability  of  the  Union  Oil  Company  to  the  appellants  - 
is  determined  in  the  State  court  actions.  This  is  pointed 
out  in  the  case  of  Lincoln  Mutual  Casualty  Com  pan  v  r. 
Spencer,  47  Fed.  Supp.  802.  In  that  case  the  plaintiiY  in- 
surance company  sought  an  injunction  in  the  Federal 
Court  to  restrain  the  prosecution  of  an  action  in  the  State 
court,  by  which  Mang  sought  to  recover  damages  from 
Spencer,  it  being  contended  by  the  insurance  company  that 
it  was  entitled  to  have  its  liability  to  Spencer  under  the 
policy  determined  in  the  Federal  Court  before  the  trial 
of  the  action  against  Spencer  in  the  State  court.  In  re- 
jecting this  contention  the  court  said  at  page  803 : 

"Obviously,  the  case  at  hand  is  not  within  anN-  of 
these  recognized  exceptions,  and  furthermore,  ad- 
hering to  the  language  of  Justice  PVankfurter  in  the 
Toucey  case,  supra,  to  wit :  'We  must  be  scrupulous 
in  our  regard  for  the  limits  within  which  Congress 
has  confined  the  authority  of  the  courts  of  its  own 
creation',  these  exceptions  should  not  be  enlarged  un- 
less it  appears  necessary." 

If  it  be  said  that  the  rulo  thus  announced  in  Lincoln 
Mutual  Casualty  Company  v.  Spencer,  supra,  is  not  ap- 
plicable to  the  present  case  because  the  United  States  was 
the  applicant  for  injunctive  relief,  we  submit  that  in  ac- 
cordance with  the  rule  laid  down  in  United  States  v.  De 
War,  supra,  it  must  be  assumed  that  the  State  court  will 
properly  determine  the  question  of  the  liability  of  the 
Union  Oil  Company  to  the  appellants  herein,  upon  which 
liability  the  secondary  liability  of  the  United  States,  to 
Union  Oil  Company,  if  any  (and  under  the  circumstances 
above  outlined  we  fail  to  see  how  there  could  be  any  such 
liability),  would  be  dependent,  and  therefore  the  injunction 
should  not  have  been  issued,  but  having  been  issued 
should  have  been  dissolved.  "      i 

1 
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The  Court  in  United  States  v.  De  War,  supra,  pointed 
but  that  the  case  did  not  involve  any  question  of  direct 

1'njury  to  the  United  States  by  way  of  trespass,  and  in 
lolding-  that  under  the  circumstances  the  Federal  Court 
vould  assume  that  the  State  cou^t  would  properly  deter- 
mine whether  the  rule  promulgated  by  the  Secretary  of 
the  Interior  was  a  valid  exercise  of  the  power  conferred 
by  the  Congress,  said  at  page  983(B)  : 

"Assuming,  solely  for  the  purpose  of  the  question 
under  consideration  whether  this  is  a  case  within  an 
exception  to  the  general  rule,  that  a  federal  court  will 
not  issue  an  injunction  to  prevent  the  prosecution  of 
a  case  pending  in  a  state  court,  that  the  said  rule  of 
the  Secretary  of  the  Interior,  which  is  the  basis  of 
both  suits,  is  in  fact  a  valid  exercise  of  power  con- 
ferred by  Congress  rather  than  a  usurpation  of  power 
not  so  conferred  as,  in  effect,  alleged  by  the  plaintiffs 
in  the  state  suit,  can  this  court  now  assume  that  the 
state  court  will  erroneously  decide  the  question  when 
presented  to  that  court?  We  think  it  clear  that  this 
court  cannot  so  assume." 

That  no  entanglements  would  result  from  permitting 
the  State  court's  action  to  proceed  to  judgment  is  apparent 
Ifrom  a  separate  consideration  of  each  of  the  following 
five  possible  eventualities,  namely: 

j  1.  If  a  Federal  Court  holds  that  the  personal  property 
was  never  lawfully  taken,  no  judgment  in  condemnation 
would  ensue; 

2.  If  the  Federal  Court  finds  that  there  was  no  lawful 
taking  of  personal  property  prior  to  the  filing  of  the 
amended  complaint,  it  could  not  award  damages  accruing 
prior  to  such  time; 
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3.  If  the  Federal  Court  finds  the  taking  to  be  lawful 
and  such  judgment  follows  the  judgment  of  the  State 
court  against  the  plaintiff,  the  plaintiff  in  the  State  court 
action  would  be  entitled  to  recover  in  the  Federal  Court 
action ; 

4.  If  prior  to  the  Federal  Court  judgment  the  State 
court  found  for  the  plaintiff  and  such  judgment  was  ])aid 
or  satisfied  on  execution  the  Union  Oil  Company  would 
be  entitled  to  recover  the  value  of  the  property  in  the  con- 
demnation action; 

5.  If  the  State  court  found  that  the  unlawful  taking 
became  lawful  upon  the  filing  of  the  amended  complaint 
the  State  court  could  award  plaintiff  damages  accrued  up 
to  the  time  of  the  filing  of  the  amended  complaint,  in 
which  case  the  plaintiff  in  the  State  court  action  would 
be  entitled  to  recover  in  the  condemnation  action  the  \alue 
of  the  property,  or  the  court  might  give  the  plaintiff  judg- 
ment for  the  entire  value  of  the  property,  in  which  case 
the  Union  Oil  Company  would  be  entitled  to  recover  the 
value  of  the  property  in  the  condemnation  action. 

In  each  instance  assumed  under  the  fifth  subdivision 
the  award  by  the  Federal  Court  would  be  based  upon  the 
value  of  the  property  at  the  time  the  taking  first  became 
lawful.  By  such  procedure  the  Union  Oil  Company  would 
properly  be  required  in  either  event  to  compensate  the 
owners  for  the  wrongful  detention  of  the  property.  We 
thus  see  that  no  entanglement  of  status  would  result  from 
the  two  trials. 

It  is  further  to  be  noted  that  Judge  McCormick  found 
that  any  contention  on  the  part  of  the  government,  that  it 
was  originally  intended  to  condemn  personal  property, 
was  an  afterthought  to  avoid  the  possible  consequences 
of  the  seizure  of  September  28,  1942.     [See  R.  p.  61.] 
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!     The  following  appears  at  the  bottom  of  page  12  of  the 
appellee's  brief: 

"Appellants  believe  that  in  the  state  courts  they 
would  recover  more  than  just  compensation.  Their 
counsel  told  the  court  below  that  'we  could  recover  a 
larger  judgment  *  *  *  in  the  State  court'  "  [R. 
p.  236]. 

Have  not  appellants  the  right  to  recover  the  full  amount 
of  their  damages  ? 

If  under  the  peculiar  circumstances  of  the  case,  full 
damages  cannot  be  recovered  in  the  District  Court  are  ap- 
pellants to  be  criticized  for  seeking  relief  in  the  State 
court  ? 

It  was  held  in  United  States  v.  Block,  160  F.  (2d)  604, 
that  the  value  of  the  property  taken  in  a  condemnation 
action  must  be  determined  as  of  the  date  of  the  first  law- 
ful taking. 

The  full  statement  of  counsel  for  appellants  above  re- 
ferred to  is  as  follows  [quote  R.  p.  236] : 

"But  the  gist  of  this,  if  your  Honor  please,  and 
the  reason  they  are  so  vigorously  opposing  it  is  this: 
In  an  action  in  the  State  Court  we  have  a  right  to 
recover  the  reasonable  value  of  the  property  at  the 
time  it  was  taken,  together  with  reasonable  rental 
value  so  long  as  it  was  unlawfully  withheld,  and  oil 
property,  oil  drilling  equipment  and  tanks  and  things 
like  that  have  a  very  high  rental  value,  so  that  so  far 
as  we  are  concerned  we  could  recover  a  larger  judg- 
ment there  for  that  damage  than  if  we  were  to  go  in 
and  say — (50) 

The  Court:  You  say  you  could  recover  it  there; 
where  do  you  mean? 

Mr.  Bodkin:     In  the  State  Court. 
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The  Court:  It  would  be  to  your  advantag^e  to 
try  it  in  the  State  Court? 

Mr.  Bodkin:  It  would  be  to  our  advantaoe  to 
try  it  in  the  State  Court,  certainly.  And  we  feel  if 
we  have  that  lawful  right  we  should  be  permitted 
to  use  that  lawful  right." 

Conclusion. 

In  view  of  the  facts  above  set  forth,  it  is  clear  that 
the  trial  court  abused  its  discretion  in  granting  the  in- 
junction restraining  the  trial  of  the  State  court  actions 
and  in  refusing  to  vacate  such  injunction.  Hence,  the 
order  denying  the  motion  to  vacate  the  injunction  should 
be  reversed. 

Respectfully  submitted, 

Bodkin,  Breslin  &  Luddy, 

By  Henry  G.  Bodkin, 

Altonicys  for  Appellants  Treasure  Company  and 
Samarkand  Oil  Company. 
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To  the  Honorable  Justices  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circttit: 

The  appellants,  Treasure  Company,  a  corporation,  and 
Samarkand  Oil  Company,  a  corporation,  respectfully  pe- 
tition for  a  rehearing  by  this  Court  after  its  decision  dated 
August  6,  1948. 

The  appeal  in  this  case  was  taken  from  an  order  made 
by  the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Central  Division,  deny- 
ing appellants'  motion  of  May  28,  1947,  to  dissolve  and 
vacate  the  order  of  said  District  Court  made  January  27, 
1948,  restraining  appellants  from  prosecuting  in  the  Su- 
perior Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  two  certain  actions   Numbered 
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505-967  and  505-968  by  which  plaintiffs  therein  sought 
to  recover  possession  of  certain  personal  property,  or  for 
its  value,  and  for  damages  for  its  withholding. 

Oral  argument  of  this  case  was  had  before  this  Court 
on  July  12,  1948,  and  the  cause  thereuixDn  submitted. 

On  July  14,  1948,  this  Court  made  an  order  vacating 
such  submission  and  directed  the  Clerk  of  the  District 
Court  to  certify  and  transmit  to  the  Clerk  of  this  Court 
a  supplemental  record  an  ai)peal,  including  the  following: 

1.  :\.ll  docket  entries  in  this  case  from  March  26, 
1946,  to  October  22,  1947; 

2.  The  motion  referred  to  in  the  notice  of  motion 
filed  by  appellants  on  May  28,  1947; 

3.  A  transcript  of  all  evidence  taken  and  all  pro- 
ceedings had  at  the  hearing  or  hearings  on  said 
motion ; 

[It  may  be  nested  a  transcript  of  the  proceedings 
on  said  motion  is  set  forth  at  pages  197-266  of  the 
Transcript  of  Record]  ; 

4.  The  order  said  to  have  been  made  and  entered 
on  August  4,   1947. 

On  July  30.  1948,  counsel  for  appellants  addressed  a 
letter  to  the  Clerk  of  this  Court  calling  attention  to  the 
fact  that  upon  the  oral  argument  of  this  case  the  Court 
asked  certain  questions  of  counsel  for  api)ellants.  This 
letter  contained  a  statement  of  the  views  of  counsel  on 
such  questions  and  concluded  with  the  request  that  counsel 
be  permitted  to  file  a  supplemental  brief  in  which  a  dis- 
cussion of  such  questions  could  be  formally  and  more 
exhaustively  presented  after  the  filing  of  the  additional 
record. 
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Counsel  for  appellants  were  thereafter  advised  by  a 
letter  from  the  Clerk  of  this  Court  under  date  of  July 
31,  1948,  that  if  a  supplemental  brief  were  desired  on  the 
matters  discussed  in  the  letter  above  referred  to  it  would 
be  called  for. 

Thereafter  and  on  July  28,  1948,  such  additional  record 
was  forwarded  by  the  Clerk  of  the  District  Court  to  the 
Clerk  of  this  Court  but  on  August  6,  1948,  without  coun- 
sel for  appellants  being  advised  of  this  Court's  desire  in 
respect  to  a  supplemental  brief  this  Court  rendered  its  de- 
cision in  the  matter. 

Statement  of  Necessity  for  the  Granting  of  a  Rehear- 
ing and  Statement  of  the  Principles  Involved. 

This  Court  erred  in  its  decision  of  August  6,  1948,  in 
the  following  respects : 

1.  This  Court  failed  to  recognize  and  give  effect 
to  the  rule  at  law  that  no  recovery  can  be  had  in  the 
condemnation  action.  No.  2454-B  Civil,  now  pending 
in  said  District  Court  in  which  appellee  is  the  plain- 

I  till  and  the  appellants  are  two  of  the  defendants,  for 

the  taking  deterioration,  loss  or  withholding  of  per- 
sonal property  which  occurred  prior  to  January  12, 
1944,  the  date  upon  which  such  personal  property 
first  became  a  part  of  the  res  of  the  condemnation 
action.  ^ 

2.  In  holding  that  Section  265  of  the  Judicial 
Code  (28  U.  S.  C.  A.  379)   was  inapplicable  to  the 

I  State  Court  Actions  Nos.  505-967  and  505-968,  not- 


withstanding  the  fact  that  it  appears  from  the  record 
on  this  appeal  that  it  will  be  impossible  to  recover 
possession  of  the  chattels  described  in  said  State 
Court  actions  and  that  only  a  money  judgment  can 
be  obtained  in  such  actions. 

3.  In  holding  that  the  trial  court  properly  re- 
strained the  appellants  from  proceeding  to  trial  in  the 
State  Court  Actions  Nos.  505-967  and  505-968  in  so 
far  as  the  personal  proi)erty  eliminated  from  the  in- 
ventory attached  to  the  amended  complaint  in  the  con- 
demnation action  is  concerned. 

It  is  necessary,  therefore,  that  a  rehearing  be  granted 
in  this  case  in  order  that  a  decision  may  be  rendered  here- 
in which  is  in  harmony  with  the  other  decisions  of  this 
Court  and  the  other  Circuit  Courts  of  Appeal  of  the 
United  States  and  the  Supreme  Court  of  the  United 
States. 
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ARGUMENT. 
I. 
This  Court  Failed  to  Recognize  and  Give  Effect  to 
the  Rule  at  Law  That  No  Recovery  Can  Be  Had 
in  the  Condemnation  Action,  No.  2454-B  Civil, 
Now  Pending  in  Said  District  Court  in  Which 
Appellee  Is  the  Plaintiff  and  the  Appellants  Are 
Two  of  the  Defendants,  for  the  Taking  Deteriora- 
tion, Loss  or  Withholding  of  Personal  Property 
Which  Occurred  Prior  to  January  12,  1944,  the 
Date  Upon  Which  Such  Personal  Property  First 
Became  a  Part  of  the  Res  of  the  Condemnation 
Action. 

At  the  outset  it  is  to  be  noted  that  the  original  resolu- 
tion of  the  Defense  Plant  Corporation,  dated  September 
18,  1942,  authorizing  the  commencement  of  the  condemna- 
tion action,  afterwards  numbered  2454-B  was  confined 
by  its  terms  to  the  condemnation  of  land.  [Tr.  of  Rec- 
ord pp.  77-78.]  The  original  complaint  filed  September 
28,  1942,  in  said  condemnation  action  was  by  its  terms 
also  limited  to  the  condemnation  of  land.  [Tr.  of  Rec- 
ord p.  7.]  The  order  of  immediate  possession  dated  Sep- 
tember 28,  1942,  under  which  appellee  claimed  the  right 
to  take  possession  of  the  personal  property  situated  on  the 
real  property  described  in  such  order  for  immediate  pos- 
session was  likewise  by  its  terms  confined  to  land.  [Tr. 
of  Record  p.  15.]  The  declaration  of  taking  dated  Oc- 
tober 22,  1942,  was  likewise  confined  to  land.  [Tr.  of 
Record,  p.  22.]  The  decree  of  taking  dated  October  26, 
1942,  was  also  confined  to  land.  [Tr.  of  Record  p.  31.] 
There  was  never  any  order  for  immediate  possession  or 
decree  of  taking,  or  declaration  of  taking  made  in  the 
condemnation  action  in  respect  to  i^ersonal  property.  Not- 
withstanding such  facts  the  personal  property  sought  to 


be  recovered  in  State  Court  Actions  505-967  and  505-968 
was  seized  by  the  Marshal  and  dehvered  to  the  Union 
Oil  Company  on  September  28,  1942.  This  was  clearly 
unlawful  and  immediately  there  arose  a  cause  of  action 
in  favor  of  appellants  lor  such  unlawful  taking  and  with- 
holding. 

The  date  of  September  28,  1942,  was  clearly  fixed  as 
the  date  of  the  taking  of  the  personal  property  involved  in 
Actions  505-967  and  505-968  by  the  statement  by  Mr. 
Licberman  of  counsel  for  Union  Oil  Company  and  Recon- 
struction Finance  Corporation  in  oj-jcn  court  upon  the 
hearing  of  the  petition  of  appellee  for  an  injunction  on 
June  10.  1946,  when  the  following  took  place: 

"The  Court:  Mr.  Lieberman,  before  you  go  I  want 
to  ask  you  a  question.  By  the  asking  of  it  I  don't 
want  you  to  think  that  1  am  doing  it  in  an  argumen- 
tative way  at  all,  or  that  I  am  taking  any  position, 
but  just  for  enlightenment,  that  is  all. 

The  first  taking  was  in  November.  1943,  I  believe 
you  stated? 

Mr.  Lieberman:     September  28,  1942. 

The  Court:     What  is  it? 

Mr.  Lieberman:  September  2^.  1942,  was  the 
actual  physical  taking,  and  the  date  of  the  decree  of 
possession.     January,  1944,  was  the  first  time — 

The  Court:     What  was  the  date  in  November? 

Mr.  Lieberman:  November  is  the  date  they 
brought  suit. 

The  Court:  All  right.  I  don't  want  that.  Let 
me  get  this — 

Mr.  Lieberman:  November,  1943,  is  the  date  they 
brought  suit. 


The  Court:  Wait  just  a  minute.  When  was  the 
actual  taking-  of  the  personal  property? 

Mr.  Lieberman:  September  28.  1942,  personal 
and  real  were  taken  on  that  date. 

The  Court:  When  [was]  the  amendment  made 
to  the  complaint? 

Mr.  Lieberman:  January,  1944,  the  amendment 
which  specified  the  personal  property.  January, 
1944. 

Mr.  Weymann:     January  12,  1944. 

The  Court:  There  was  a  period  there  of  a  year 
and  some  months.  Now,  during-  that  time  the  posses- 
sion was  taken  by  the  marshal;  is  that  correct? 

Mr.  Lieberman:     That  is  correct. 

The  Court :  And  the  property  was  delivered  to  the 
Union  Oil  Company? 

Mr.  Lieberman:  He  turned  it  over  to  R.  F.  C, 
and  they  immediately  turned  it  over  to  Union  Oil 
Company."     [Tr.  of  Record  pp.  243-4.] 

The  first  mention  made  of  personal  property  in  the 
condemnation  action  is  found  in  the  amendatory  resolu- 
tion of  Defense  Plant  Corporation  adopted  October  4, 
1943.  [Tr.  of  Record  pp.  81-82.]  The  language  of  this 
resolution  is  in  part  as  follows: 

"Resolved  Seventh,  That  it  is  necesary  and  ad- 
vantageous in  carrying  out  the  authority  vested  in 
Defense  Plant  Corporation  to  acquire  by  condemna- 
tion the  machinery  and  equipment  described  in  said 
Exhibit  'C:  " 

It  is  clear  from  this  that  the  language  of  the  resolution 
is  in  the  present  tense  and  cannot  be  construed  to  be  a 
ratification  of  the  taking  of  the  i^ersonal  property  on 
September  28,   1942. 


Inasmuch  as  the  original  rcsokition  of  September  8, 
1942,  the  original  complaint  in  condemnation  and  the  or- 
der for  immediate  possession,  the  declaration  of  taking 
and  the  decree  of  taking  above  referred  to,  were  all  lim- 
ited to  land  it  is  obvious  that  the  taking-  of  the  personal 
property  on  September  28,  1942,  was  tortious  and  wholly 
without  right. 

Moreover,  inasmuch  as  the  original  resolution,  the  origi- 
nal complaint  in  condemnation,  the  order  for  immediate 
possession  and  declaration  and  decree  of  taking  were  all 
limited  to  land  nothing  but  land  could  be  lawfully  taken 
thereunder,  and  the  taking  of  any  machinery  or  other 
equipment,  whether  it  be  deemed  to  be  attached  to  the  land 
or  not,  was  unauthorized  for  land  is  defined  by  Section 
659  of  the  Civil  Code  of  California  as  the  solid  material 
of  the  earth,  whatever  may  be  the  ingredients  of  which 
it  is  comix)sed,  whether  soil,  rock  or  other  substance. 

It  is  essential  to  the  protection  of  the  interests  of  the 
appellants  that  a  rehearing  be  granted  by  this  Court  in 
order  that  an  opinion  may  be  written  which  will  set  forth 
the  above  enumerated  facts  in  regard  to  the  limited  pur- 
pose of  the  original  complaint  in  condemnation,  and  thus 
enable  the  Supreme  Court  of  the  United  States,  in  the 
event  of  an  appeal  to  that  Court,  to  determine  whether 
the  District  Court  abused  its  discretion  in  denying  ap- 
pellants' motion  to  vacate  the  order  restraining  the  prose- 
cution of  State  Court  Actions  Nos.  505-967  and  505-968. 

The  opinion  of  this  Court  rendered  August  6,  1948,  de- 
clares, "On  September  28.  1942.  the  appellee,  the 
United  States,  took  for  public  use  certain  property,  real 
and  personal,  in  Los  Angeles  County,  California."  and 
that  "At  all  pertinent  times  since  September  28.  1942,  ap- 
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pellee,  by  its  agent,  Union  Oil  Company,  a  corporation, 
hereinafter  called  "Union,"  has  had  possession  of  all 
property  claimed  by  appellants." 

While  this  statement  does  not  indicate  who  actually  took 
the  personal  property  from  the  appellants  it  does  declare 
that  "Union"  has  had  possession  of  the  personal  property 
claimed  by  appellants  at  all  times  since  September  28, 
1942.  It  is  to  be  noted,  however,  that  the  answer  of  ap- 
pellants to  the  appellee's  petition  for  injunction  in  alleg-- 
ing  the  manner  of  the  taking  of  the  personal  property 
sought  to  be  recovered  in  State  Court  Actions  505-967  and 
505-968  used  the  following  language : 

"Allege  that  on  or  about  September  28,  1942, 
Union  Oil  Company  of  California,  a  corporation, 
without  lawful  authority  and  without  right,  took 
possession  of  the  personal  property  described  in  Ex- 
hibit 'B'  attached  to  the  petition,  together  with  cer- 
tain additional  property  belonging  to  these  answering 
defendants;  that  at  the  time  said  Union  Oil  Company 
of  California,  a  corporation,  took  possession  of  said 
personal  property  no  resolution  had  been  adopted  by 
Reconstruction  Finance  Corporation  authorizing  the 
condemnation  of  said  personal  property  nor  the  tak- 
ing of  possession  of  said  personal  property  or  any 
part  thereof  and  that  neither  petitioner  herein  or 
Union  Oil  Company  of  California,  a  corporation, 
had  any  lawful  right  whatever  to  take  possession  of 
said  personal  property  or  any  part  thereof. 

******** 

"Admit  the  allegations  contained  in  Paragraph  V 
of  said  petition.  Allege  that  said  amended  complaint 
was  the  first  and  only  complaint  filed  to  condemn  the 
personal  property  and  that  until  said  action  was  filed, 
petitioner  had  no  lawful  right  to  take,  hold  or  detain 
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any  part  of  said  i)ersonal  property  and  any  taking 
prior  thereto  by  Union  Oil  Company  of  California  or 
by  petitioner  was  in  fact  unlawful."  [Tr.  of  Rec- 
ord pp.   123-124.] 

In  the  prior  State  Court  Actions  Nos.  489-318  and 
489-319  referred  to  in  the  opinion  by  this  Court  and  by 
which  actions  appellants  herein  sought  to  recover  the  pos- 
session or  value  of  certain  other  personal  property  taken 
by  "Union"  under  the  same  circumstances  as  the  property 
involved  in  Actions  Nos.  505-967  and  505-968  was  taken, 
the  Court  found  as  follows: 

"On  the  said  28th  day  of  September,  1942  at  and 
on  said  Block  33  of  Tract  9809  in  said  County  of 
Los  Angeles,  State  of  California,  without  the  plain- 
tiff's consent  and  against  its  will,  a  Deputy  United 
States  Marshal,  without  any  authorization  from  any 
source,  without  process  of  court  related  to  said  per- 
sonal property  and  with(.)ut  direction  from  any  agency 
of  the  United  States  Government  falsely  and  wrong- 
fully and  willfully  assumed  dominon  over  the  said 
personal  property,  and  wrongfully  and  willfully  took 
possession  thereof  and  wrongfully  delivered  said  per- 
sonal property  to  the  defendant,  Union  Oil  Company 
of  California,  a  corporation,  which  said  defendant 
on  said  date  and  at  said  place  without  right  or  au- 
thority wrongfully  and  willfully  took  possession  of 
said  personal  property  and  thereafter  continuously 
and  until  January  12,  1944  wrongfully  and  willfully 
held  possession  thereof  and  detained  the  same  and 
wrongfully  prevented  the  plaintiff  Treasure  Com- 
pany, a  corporation,  from  taking  possession  thereof." 
[Tr.  of  Record  pp.  138-139.J 


i 


—11— 

There  is  no  contention  made  in  the  brief  of  the  appellee 
nor  upon  the  oral  argument  before  this  Court  nor  any 
suggestion  contained  in  the  opinion  of  this  Court  that 
such  allegations  and  findingsr  were  not  correct.  In  fact, 
we  declared  in  our  opening  brief  at  page  62  as  follows: 

"As  indicated  in  the  answers  of  the  Union  Oil 
Company  filed  in  Actions  Nos.  505-967  and  505-968, 
Actions  Nos.  489-318  and  489-319  did  proceed  to  a 
money  judgment,  which  judgments  have  been  paid 
and  satisfied.  It  is  likewise  probable  that  each  of 
the  state  actions,  the  prosecution  of  which  is  now 
sought  to  restrain,  will  terminate  in  a  money  judg- 
ment rather  than  a  judgment  for  the  possession  of 
the  property  described  in  the  complaints  in  said  ac- 
tions. In  fact,  no  judgment  excepting  a  money 
judgment  can  be  rendered  in  Actions  Nos.  505-967 
and  505-968. 

"In  this  connection  Judge  McCormick  said  [Tr. 
p.  63] : 

"  'We  conclude  with  the  observation  that  the  in- 
junction to  restrain  proceedings  in  either  of  the  state 
court  actions  is  unnecessary  under  the  record  before 
us.  In  the  local  suits  no  relief  to  the  oil  companies 
other  than  money  judgments  appears  to  be  now  possi- 
ble. Such  an  outcome  in  the  state  court  would  neither 
impair  nor  defeat  the  jurisdiction  of  this  court  in  the 
condemnation  proceeding.'  " 
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The  correctness  of  this  statement  is  borne  out  by  Find- 
ing- No.  21  made  by  the  Superior  Court  in  the  State  Court 
Actions  Nos.  489-318  and  489-319  which  is  as  follows: 

"The  court  finds  that  at  the  time  of  the  commence- 
ment of  this  action,  and  thereafter  until  and  at  all 
times  after  January  12.  1944,  it  was  imix)ssible  for 
the  defendant  Union  Oil  Company  of  California,  a 
corporation,  to  deliver  said  personal  property  of  the 
plaintiff  Treasure  Company,  a  corporation,  or  any 
portion  thereof  to  the  said  Treasure  Company,  a  cor- 
poration in  substantially  the  same  condition  as  it  was 
in  when  first  taken  and  received  by  the  defendant 
Union  Oil  Company  of  Cahfornia,  a  corporation,  as 
aforesaid.     .     .     ." 

This  statement  was  not  questioned  by  appellee  in  its 
brief  or  upon  oral  argument. 

The  only  reason  pointed  out  by  this  Court  for  reaching 
a  different  conclusion  in  respect  to  the  appellee's  petition 
of  March  10,  1945,  whereby  it  sought  an  order  enjoining 
the  prosecution  of  the  State  Court  Actions  Nos.  489-318 
and  489-319  from  that  reached  in  respect  to  api>ellce's 
petition  of  March  26,  1945.  whereby  it  sought  an  order 
restraining  the  prosecution  of  State  Court  Actions  Nos. 
505-967  and  505-968  is  the  fact  that  the  first  two  cases 
mentioned  were  commenced  prior  to  the  filing  of  the 
amended  complaint  in  the  condemnation  action  on  January 
12.  1944,  whereas  the  last  two  cases  mentioned  were  com- 
menced after  the  filing  of  such  amended  complaint. 

It  must  be  concluded,  therefore,  that  the  personal  prop- 
erty described  in  the  State  Court  Actions  Nos.  505-967 
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and  505-968  was  taken  from  the  appellants  by  the  United 
States  Marshal  without  authority  and  by  him  delivered 
to  "Union"  and  that  only  a  money  judgment  can  be  re- 
covered in  such  actions. 

This  Court  declared  in  its  opinion  of  August  6,  1948, 

that  the  personal  property  involved   in  the  State  Court 

Actions  505-967  and  505-968  did  not  become  a  part  of 

the  res  in  the  condemnation  action  until  January  12,  1944, 

the  language  of  the   Court   in  this   connection  being  as 

follows : 

"Because  Nos.  505967  and  505968  were  brought 
after  January  12,  1944,  and  involved  property  which, 
on  January  12,  1944,  became  a  part  of  the  res  in  the 
condemnation  proceeding,  and  because  their  prosecu- 
tion would  have  impaired  or  defeated  the  District 
Court's  jurisdiction  of  that  part  of  the  res,  the  Dis- 
trict Court  held  that,  as  to  those  actions.  Par.  265 
was  inapplicable  and,  on  the  basis  of  that  holding, 
made  and  entered  the  order  of  January  27,  1947,  en- 
joining appellants  from  prosecuting  those  actions. 
The  holding  that  Par.  265  was  inapplicable  was 
clearly  correct;  for  the  case  came  within  a  recognized 
exception  to  Par.  265." 

In  view  of  this  declaration  by  this  Court  it  is  apparent 
that  the  District  Court  obtained  no  jurisdiction  over  the 
personal  property  prior  to  January  12,  1944,  and  it  is 
obvious  that  there  was  no  taking  by  the  Government  prior 
to  the  filing  of  such  amended  complaint.  The  law  is  well 
settled  that  the  award  made  by  the  Court  in  the  con- 
demnation action  must  be  confined  to  the  value  of  the 
property  at  the  time  of  the  lawful  taking  thereof  by  the 
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Government.  This  rule  is  announced  by  this  Court  in 
United  States  v.  Block,  160  F.  (2d)  604-,  at  607,  as  fol- 
lows: 

"Even  assuminji;  that  the  machinery  and  ecjuipment 
were  taken  on  September  28,  1942,  it  does  not  ap- 
pear that  appellant  was  prejudiced  by  the  fact  that 
Rubin's  and  Rush's  valuations  were  made  as  of  Octo- 
ber, 1942.  Rush  and  Graydon  Oliver,  a  witness  for 
appellant,  testified  that  the  market  value  of  the  ma- 
chinery and  c(iuii)ment  in  October.  1943.  was  sub- 
stantially the  same  as  on  September  28,  1942.  That 
testimony  was  not  contradicted." 

I^ubdivision  5  of  Section  1244  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  California  provides  as  follows: 

"The  complaint  must  contain: 

5.  A  description  of  each  piece  of  land,  or  other 
property  or  interest  in  or  to  property,  sought  to  be 
taken,  and  whether  the  same  includes  the  whole  or 
only  a  part  of  an  entire  parcel  or  tract  or  piece  of 
property,  or  interest  in  or  to  property,  but  the  nature 
or  extent  of  the  interests  of  the  defendants  in  such 
land  need  not  be  set  forth." 

All  statutory  requirements  in  condemnation  proceedings 
must  be  strictly  complied  with.  The  rule  is  stated  in  the 
City  of  Los  Angeles  v.  Glassell,  203  Cal.  44,  at  page  46, 
as  follows: 

'Tt  requires  no  citation  of  authority  upon  the  prop- 
osition that  eminent  domain  proceedings  are  in 
iuz'itmn,  and  the  same  may  be  said  of  proceedings 
to  assess  and  collect  any  outlay  necessary  to  the  es- 
tablishment of  parks  and  ])laygrounds  under  the  act 
here  involved:  '.  .  .  and  the  statutory  authority 
(must)   be  strictly  pursued,  and  every  condition  or 
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other  prerequisite  to  the  exercise  of  jurisdiction  be 
observed,  especially  every  requisite  of  the  statute 
having  the  semblance  of  benefit  to  the  landowner. 
.     .     .'    (20  Corpus  Juris,  pp.  882,  883.)" 

See  also: 

Harrington  v.  Superior  Court,   194  Cal.    185,  at 
191. 

The  Court  can  make  no  award  in  the  condemnation  ac- 
tion other  than  for  property  which  had  been  lawfully 
taken.     (Loomis  v.  City  of  Augusta,  99  P.  (2d)  988. 

The  State  Court  actions  are  described  in  the  appellants' 
answer  to  the  petition  for  an  injunction  as  follows : 

"Admit  that  Samarkand  Oil  Company,  a  corpora- 
tion, filed  action  number  505-968,  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  for  the  recovery  of  a  por- 
tion of  said  personal  property  described  in  said  in- 
ventory, or  for  its  value,  and  for  damages  for  its 
withholding."    [Tr.  of  Record  p.  125.] 

A  corresponding  allegation  is  made  in  respect  to  Ac- 
tion 507-967.  The  taking  in  this  case  of  the  personal 
property  prior  to  January  12,  1944,  was  without  right 
and  tortious  and  no  recovery  can  be  had  against  the 
United  States  on  account  thereof  even  in  a  proceeding 
initiated  in  the  court  of  claims  under  the  so-called  Tucker 
Act.  (28  U.  S.  C.  A.  250.)  By  reason  of  the  immunity 
thus  created  in  favor  of  the  Government  it  is  not  an- 
swerable for  torts  of  its  agents  even  though  they  be  act- 
ing in  the  purported  course  of  their  employment. 
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In  Sloan  Shipyards  Corp.  v.  U.  S.  Shipping  Board,  etc., 
66  L.  Ed.  762.  the  Court  said  at  page  768: 

"But  the  taking  possession  of  the  plaintiff's  plants, 
on  December  1,  1917,  is  alleged  to  have  been  unlaw- 
ful; and  it  cannot  be  assumed  at  this  stage  that  the 
act  of  the  Fleet  Corporation  was  in  pursuance  of 
any  powers  then  delegated  to  it,  or  was  within  the 
ratification  of  December  3,  1918.  The  plaintiff's  are 
not  suing  the  United  States  but  the  Fleet  Corpora- 
tion; and  if  its  act  was  unlawful,  even  if  they  might 
have  sued  the  United  States,  they  are  not  cut  off 
from  a  remedy  against  the  agent  that  did  the  wrong- 
ful act.  In  general  the  United  States  cannot  be  sued 
for  a  tort,  but  its  immunity  does  not  extend  to  those 
that  acted  in  its  name." 

See  also: 

United  States  v.  Goltra,  85  L.  Ed.  776. 

It  is  to  be  noted  that  while  the  condemnation  action  is 
entitled  "United  States  of  America  for  the  use  of  the 
Reconstruction  Finance  Corporation,  a  Federal  corpora- 
tion, acting  in  behalf  of  the  Defense  Plant  Corporation,  a 
Federal  corporation,"  the  United  States  of  America  is  the 
only  plaintiff  against  which  a  judgment  can  be  rendered 
in  such  action.  While  Executive  Order  No.  9217  dated 
August  7,  1942,  purports  to  confer  upon  the  Reconstruc- 
tion Finance  Corporation  the  authority  to  exercise  the 
power  of  eminent  domain,  such  power  can  only  be  exer- 
cised by  the  Reconstruction  Finance  Corporation  as  trus- 
tee for  the  Government.     This  is  pointed  out  in  Cherry 
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Cotton  Mills  V.  United  States,  90  L.  Ed.  835.  The  Court 
;  in  speaking-  of  the  Reconstruction  Finance  Corporation 
\  said  at  page  838: 

"Its  Directors  are  appointed  by  the  President  and 
affirmed  by  the  Senate;  its  activities  are  all  aimed  at 
accomplishing  a  public  purpose;  all  of  its  money 
comes  from  the  Government;  its  profits  if  any  go  to 
the  Government;  its  losses  the  Government  must 
bear.  That  the  Congress  chose  to  call  it  a  corpora- 
tion does  not  alter  its  characteristics  so  as  to  make  it 
something  other  than  what  it  actually  is,  an  agency 
selected  by  Government  to  accomplish  purely  Gov- 
ernmental purposes." 

It  is  obvious  that  the  Court  in  the  condemnation  action 
could  make  no  award  for  the  loss,  depreciation  or  unlaw- 
ful withholding  of  personal  property  which  occurred  prior 
to  the  filing  of  the  amended  complaint.  However,  the 
agents  of  the  Government  by  whom  the  personal  property 
was  wrongfully  taken  and  detained  are  liable  for  such 
wrongful  acts. 

In  Philadelphia  Co.  v.  Stimson,  56  L.  Ed.  570,  the 
Court  said  at  page  576: 

'Tf  the  conduct  of  the  defendant  constitutes  an  un- 
warranted interference  with  property  of  the  com- 
plainant, its  resort  to  equity  for  protection  is  not  to 
be  defeated  upon  the  ground  that  the  suit  is  one 
against  the  United  States.  The  exemption  of  the 
United  States  from  suit  does  not  protect  its  officers 
from  personal  liability  to  persons  whose  rights  of 
property  they  have  'wrongfully  invaded." 

See  also: 

Kiefer  v.  Reconstruction  Finance  Corp.,  83  L.  Ed. 
784. 
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It  is  clear  from  the  opinion  of  this  Court  dated  Au- 
gust 6.  1948.  that  the  taking  of  the  personal  property  on 
September  28,  1942,  and  prior  to  the  filing-  of  the  amended 
complaint  by  which  the  personal  property  first  became  a 
part  of  the  res  of  the  condeiiination  action  was  tortious 
and  that,  therefore,  there  is  no  necessity  for  any  further 
proceedings  in  the  District  Court  for  the  purpose  of  de- 
termining whether  such  taking  was  wrongful.  As  the 
record  clearly  shows  that  such  taking  was  unlawful,  it 
is  unnecessary  to  allow  the  injunction  to  continue  in  force 
until  the  trial  court  declares  what  already  is  obvious 
from  the  record  herein,  that  the  taking  and  withholding  is 
and  was  unlawful. 

II. 
This  Court  Erred  in  Holding  That  Section  265  of  the 
Judicial  Code  (28  U.  S.  C.  A.  379),  Was  Inappli- 
cable to  the  State  Court  Actions  Nos.  505-967  and 
505-968,  Notwithstanding  the  Fact  That  It  Ap- 
pears From  the  Record  on  This  Appeal  That  It 
Will  Be  Impossible  to  Recover  Possession  of  the 
Chattels  Described  in  Said  State  Court  Actions 
and  That  Only  a  Money  Judgment  Can  Be  Ob- 
tained in  Such  Action. 

Section  265  of  the  Judicial  Code  (28  U.  S.  C.  A.  379), 
provides  as  follows: 

"379.  (Judicial  Code,  section  265.)  Same;  stay 
in  State  courts.  The  writ  of  injunction  shall  not 
be  granted  by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  State,  except  in  cases 
where  such  injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.  (R.  S.  720; 
Mar.  3,  1911,  c.  231,  265,  36  Stat.  1162.)" 
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The  only  exception  to  the  rule  thus  stated  is  that  in 
respect  to  actions  in  rem. 

In  the  case  of  Toucey  v.  New  York  Life  Ins.  Co.,  86 
L.  Ed.  100,  the  Court  in  speaking  of  such  exception  to 
Section  265,  said  at  page  108: 

"We  find,  therefore,  that  apart  from  congressional 
authorization,  only  one  'exception'  has  been  imbedded 
in  Sec.  265  by  judicial  construction,  to  wit,  the  res 
cases.  The  fact  that  one  exception  has  found  its 
way  into  Sec.  265  is  no  justification  for  making  an- 
other." 

And  at  page  106: 

"The  rule,  therefore,  that  the  court  first  acquiring 
jurisdiction  shall  proceed  without  interference  from 
a  court  of  the  other  jurisdiction  is  a  rule  of  right 
and  of  law  based  upon  necessity,  and  where  the  ne- 
cessity, actual  or  portential,  does  not  exist,  the  rule 
does  not  apply.  Since  that  necessity  does  exist  in 
actions  in  rem  and  does  not  exist  in  actions  in  per- 
sonam, involving  a  question  of  personal  liability  only, 
the  rule  applies  in  the  former  but  does  not  apply  in 
the  latter." 

As  above  indicated,  this  Court  in  its  opinion  held  that 
Section  265  of  the  Judicial  Code  was  not  applicable  to 
State  Court  Actions  505-967  and  505-968  because  they 
were  commenced  after  th^  filing  of  the  amended  complaint 
in  the  condemnation  action  whereby  such  personal  prop- 
erty first  became  a  part  of  the  res  in  such  condemnation 
action  and  that  the  prosecution  of  such  State  Court  ac- 
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tions  would  impair  or  defeat  the  jurisdiction  of  the  Dis- 
trict Court  of  that  part  of  the  res. 

This  Court  erred  in  so  holding  for  the  State  Court 
actions  are  not  primarily  actions  /;;  rem,  and  Section  265 
of  the  Judicial  Code  is  applicable  unless  the  State  Court 
actions  are  i)i  rem. 

The  rule  is  stated  in  Fredericks  v.  Tracy,  98  Cal.  658, 
at  pages  659  and  660  as  follows : 

"Replevin  (claim  and  delivery)  is  an  action  at  law 
for  the  recovery  of  specific  personal  chattels,  wrong- 
fully taken  and  detained,  or  wrongfully  detained, 
with  damages  which  the  wrongful  taking  or  deten- 
tion has  occasioned.  It  i.s  wiiat  we  usually  term  a 
mixed  action,  being  partly  /;/  rem  and  partly  ;;;  per- 
sofiam — in  rem  so  far  as  the  specific  recovery  of  the 
chattels  is  concerned,  and  ;';;  personam  as  to  the  dam- 
ages." 

As  above  indicated,  we  stated  in  our  opening  brief  that 
no  judgment  can  be  recovered  in  the  State  Court  actions 
except  a  money  judgment.  The  prosecution  of  said  Ac- 
tions 505-967  and  505-968  cannot  in  any  way  impair  or 
defeat  the  jurisdiction  of  the  District  Court  in  any  re- 
spect for  that  Court  has  no  jurisdiction  to  make  any  award 
for  any  damages  accruing  from  the  taking  or  withholding 
of  the  personal  property  prior  to  January  24,  1944.  The 
District  Court  has  no  power  to  allow  damages  for  the  un- 
lawful taking  and  withholding,  and  the  actions  restrained 
invohe  causes  of  action  entirely  distinct  from  those  in- 
volved in  the  condemnation  suit. 
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III. 
This  Court  Erred  in  Holding  That  the  Trial  Court 
Properly  Restrained  the  Appellants  From  Pro- 
ceeding to  Trial  in  the  State  Court  Actions  Nos. 
505-967  and  505-968  in  so  Far  as  the  Personal 
Property  Eliminated  From  the  Inventory  At- 
tached to  the  Amended  Complaint  in  the  Con- 
demnation Action  Is  Concerned. 

Paragraph  I  of  the  first  separate  defense  contained  in 
appellants'  answer  to  the  petition  for  injunction  alleges  in 
part  as  follows: 

"Allege  further  that  under  the  statute  described 
in  plaintiff's  petition,  as  well  as  in  the  Executive 
Order,  Reconstruction  Finance  Corporation  only  has 
authority  to  condemn  such  personal  property  as  is 
'located  thereon  or  used  therewith  that  shall  be 
deemed  necessary,  for  military,  naval,  or  other  war 
purposes,'  and  it  appears  from  Exhibit  'B,'  particu- 
larly pages  103,  104,  109,  110,  111,  112  and  113  that 
the  personal  property  described  therein  are  'Items 
deleted  from  original  inventory  as  indicated  as  not 
being  needed  in  Playa  Del  Rey  Project.'  "  [Tr.  of 
Rec.  130.] 

The  items  belonging  to  Samarkand  Oil  Company  which 
were  deleted  from  the  inventory  as  not  being  needed  in 
the  Playa  Del  Rey  Project  are  described  at  pages  97  to 
100,  inclusive,  of  the  Transcript  of  Record  and  the  items 
belonging  to  Treasure  Company  which  are  deleted  from 
the  inventory  as  not  being  needed  in  the  Playa  Del  Rey 
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Project  are  described  at  pages  108  to  118,  inclusive,  of 
the  Transcript  of  Record. 

Clearly  the  Court  in  the  condemnation  action  has  no 
jurisdiction  to  make  an  award  in  respect  to  the  taking  of 
such  property  because  an  award  made  in  such  action  must 
be  hmited  to  property  taken  for  a  pubHc  use.  In  United 
States  V.  Certain  Lands  in  the  City  of  Loiiisinllc,  78  F. 
(2d)  684,  the  Court  in  speaking  of  the  right  of  the  Fed- 
eral Government  to  exercise  the  power  of  eminent  domain, 
said  at  page  686: 

"Equally  well  settled  is  it  that  the  right  can  only 
be  exercised  where  the  property  is  to  be  taken  for 
a  pubHc  use." 

Conclusion. 
It  appears  from  the  record  in  the  present  appeal  that 
the  only  decision  that  can  possibly  be  rendered  by  the  Dis- 
trict Court  upon  the  trial  of  the  condemnation  action  in 
respect  to  the  question  of  the  legality  of  the  taking  of 
the  personal  property  on  September  28,  1943,  including 
the  pipe,  machinery,  appliances,  equipment,  tanks,  struc- 
tures, tools  and  supplies  situated  on  the  land  described  in 
the  complaint  in  condemnation  would  be  a  decision  to  the 
effect  that  such  taking  was  illegal,  tortious  and  without 
right.  This  is  so  for  the  reason  that  whether  such  per- 
sonal property  be  deemed  affixed  to  the  land  or  not  the 
appellee  had  no  authority  at  any  time  prior  to  January 
12,  1944,  to  take  or  condemn  anything  but  the  land. 
Therefore  the  District  Court  would  have  no  jurisdiction 
to  make  any  award  for  the  wrongful  taking  of  such  per- 
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sonal  property  on  September  28,  1942,  or  for  the  loss, 
depreciation  or  withholding  thereof  which  occurred  prior 
to  January  12,  1944,  at  which  time  the  amended  com- 
plaint was  filed  by  which  such  personal  property  first  be- 
came a  part  of  the  res  of  the  condemnation  action. 

It  follows  that  the  District  Court  abused  its  discretion 
in  refusing  to  grant  appellants'  motion  to  vacate  the  in- 
junction restraining  the  prosecution  of  said  State  Court 
actions  Nos.  505-967  and  505-968  and  that  this  Court 
should  grant  a  rehearing  in  this  matter  in  order  that  an 
opinion  may  be  written  properly  setting  forth  the  facts 
upon  which  the  District  Court  purported  to  act. 

Respectfully  submitted, 

Bodkin,  Breslin  &  Luddy, 
By  Henry  G.  Bodkin, 

Attorneys  for  Appellants. 
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